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NOTANDA    AND    CORRIGENDA. 


AT    LAW. 

Pages  .35, 36, 38.— In  headnote  and  report  of  Jenkins  v.  Jenkins,  instead  of 
"22  Vict,  No.  20,"  read  "26  Vict,  No.  20." 

Page  42,  Headnote.— Instead  of  "12  Vict,  No.  26,"  read  "26  Vict,  No.  12." 

Page  351,  Headnote.— Instead  of  "  4  Vict,  No.  14,"  read  "45  Vict  No.  14." 
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District  Court  Appeal.  The  plaintiflF  deposited  821.  in  the 
Government  Savings  Bank.  On  making  such  deposit  he  signed 
the  following  declaration : — "  I  do  hereby  testify  my  consent  that 
my  deposits  in  the  Government  Savings  Bank  shall  be  managed 
according  to  the  regulations  thereof."  A  copy  of  this  declaration 
appeared  in  the  3rd  regulation,  which,  with  the  other  regu- 
lations of  the  bank,  was  printed  in  the  deposit-book  given  to  the 
plaintiff. 
N.S.W.R,  Vol  m.,  Law.  B 
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IK  ITS 

DURING  THE  FIRST  TERM,  1882. 


BRIM80N  V.  SUTTOR.  1882. 

''Qwernment  Savings  Bank  Act  of  1870"  f'34  VicL,  No.  Ih)— Regulation  11—        Fth.  8. 
Reasonable — Intra    vires — Forged     notice   of   wUhdravxd — Loss     falls    on 
depositor, 

Bj  Regulation  11  of  the  "(Government  Savings  Bank,"  if  any  person  shall 
fmdnlently  represent  himself  to  be  a  depositor,  and  by  forwarding  the  proper 
notice  of  withdrawal,  and  by  presentation  of  the  depositor's  book  and  compliance 
witii  the  rules  of  the  department,  shall  obtain  any  sum  of  money  belonging  to 
that  depositor,  the  Postmaster-General  will  not  be  responsible  for  the  loss 
thereof. 

Held,  that  the  regulation  was  reasonable  and  intra  vires,  and  protected  the 
bank  where,  in  its  ordinary  course  of  business,  it  had  paid  out  money  on  a  forged 
receipt. 

District  Court  Appeal.  The  plaintiff  deposited  821.  in  the 
Government  Savings  Bank.  On  making  such  deposit  he  signed 
the  following  declaration : — "  I  do  hereby  testify  my  consent  that 
my  deposits  in  the  Government  Savings  Bank  shall  be  managed 
according  to  the  regulations  thereof."  A  copy  of  this  declaration 
appeared  in  the  3rd  regulation,  which,  with  the  other  regu- 
lations of  the  bank,  was  printed  in  the  deposit-book  given  to  the 
plaintiff. 
H.8.W.R,  VoL  m.,  Law.  B 
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1882  The  reguBUiAis  were  issued  by  tte  Gbvernor-inCouncil,  under 

Bbimson     Wie  authdjrrby  of  sections  1  and  12  of  the  "  Government  Savmga 
s™.     Bank  My{  1870"  (1). 

ThejRdJIowing  was  the  one  prescribing  the  method  in  which  a 
deposit  might  be  withdrawn: — ^Regulation  11.  "Any  depositor 
^wi^hiTQg  to  withdraw  the  whole  or  part  of  any  sum  deposited 
/.'bj^'him,  must  make  application  for  the  same  to  the  Postmaster- 
,    * 'General,  in  a  form,  a  printed  copy  of  which  may  be  obtained  at 
/.^  '•'    any  Government  Savings  Bank.   In  this  form  the  depositor  must 
.  '[' '      specify  the  particulars  therein  required,  and  on  receipt  of  it  at 
the  General  Post  Office  in  Sydney  a  warrant  for  the  amount 
required,  payable  at  the  office  named  by  him,  will  be  sent  to  him 
by  post.    This  warrant  must  be  presented  by  the  depositor  at  the 
post-office  named  therein,  together  with  the  deposit-book,  in 
which  the  postmaster  will  enter  the  amount  repaid,  and  attest 
the  entry  with  his  signature,  and  the  dated  stamp  of  his  office. 
The  postmaster  will  take  a  receipt  from  the  depositor  on  the 
warrant  for  the  amount  repaid  to  him.    The  Postmaster-General 
will  endeavour  to  prevent  fraud,  and  to  identify  every  depositor 
transacting  business  with  the  Government  Savings  Banks;  but  if 
any  person  shall  fravdvZently  repi^esent  himself  to  be  a  depositor, 
and  by  forwarding  the  proper  notice  of  withdravxd,  and  by  pre- 
sentation of  the  depositor's  book  and  compliance  with  the  rvZes  of 

(1)  34  Vict.,  No.  15,  section  1 — '*  It  .      .     regoUtions  prescribing  the  mode 

shall  be  lawful  for  the  Gk>vemor    ...  of  keeping  and  examining  the  accounts 

to  authorise  and  direct  any  postnuister  of  depositors,  and  for  the  superintendence 

...    to  receive  deposits    .     .    and  and  inspection  thereof,  and  also  with 

to  repay  the  same  under  such  regulations  respect  to  the  making  and  withdrawal 

as  the  Goyemor    .    .    may  prescribe  in  of  deposits.      .      .     .      and  to  aU  other 

that  respect.    2.  Every  deposit  received  matters  incidental  to  the  administration 

by  any  postmaster     .     .    shall  be  en«  of  this  Act.    And  all  such  regulations 

tered  by  him,     .     .     and  the  acknow-  shaU,  upon  publication  in  the  Oovem- 

ledgment  of  the  Postmaster-General    .  ment  Oazette,  have  the  full  force  of  law 

.    .     shall  be  conclusive  evidence  of  his  to  the  same  extent  as  if  such  regulations 

claim  to  the  repayment  thereof,  with  formed  part  of  this  Act.     And  copies  of 

the  interest  thereon,  upon  demand  made  aU  regulations  issued  under  the  authority 

by  him  on  the  Postmaster-GeneraL    .    .  of  this  Act  shaU  be  laid  before  both 

3.  On  demand  of  any  depositor    .    .    .  Houses  of  Parliament  within  fourteen 

made  in  such  form  as  shall  be  prescribed  days  from  the  date  thereof,  if  Parliament 

...    he  shall  be  absolutely  entitled  shaU  then  be  sitting,  and  if  not,  then 

to  repayment  of  any  sum  or  sums  that  within  fourteen    days  from   the    next 

may  be  due  to  hioL     .     .     12.  It  shall  ensuing  session    thereof." — 2  OL  Stat. 

be  lawful  for  the  Governor,  with  the  2109. 
advice  of  the  Executive  Council,  to  make 
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the  departmenty  shall  obtain  any  sum  of  money  belonging  to  that       1882 
depositor,  the  Postmaster-General  will  not  be  responsible  for  the     brmsok 
loss  tJiereof**  „  ^• 

oUTTOB. 

A  deposit-book  was  given  the  plaintiff,  in  which  were  printed 
the  regulations  of  the  bank.  The  book  also  contained  the 
signature  of  the  plaintiff.  The  book  was  stolen  from  the  plaintiff's 
carpet-bag;  his  signature  was  copied;  a  forged  application  of 
withdrawal  of  75i.  was  sent  to  the  office ;  the  warrant  for  re- 
payment was  intercepted ;  the  thief  or  his  agent  presented  the 
book  and  warrant  at  the  Post-office,  and  received  the  money ; 
the  thief,  who  was  the  plaintiff's  mate,  subsequently  replaced  the 
book  in  the  carpet-bag.  The  plaintiff*,  in  ignorance  of  all  this, 
applied  for  his  money,  and  was  refused. 

He  then  brought  his  action  in  the  Sydney  District  Court 
against  the  Hon.  F.  B.  Suttor,  then  the  Postmaster-General,  as 
nominal  defendant.  Mr.  Acting  District  Court  Judge  Cohen  held 
that  Reg.  11  was  intra  vires,  that  the  forged  notice  was  a 
"  proper  notice"  within  the  meaning  of  the  regulation,  and  entered 
a  verdict  for  the  defendant. 

A  Rule  nisi  to  enter  a  verdict  for  the  plaintiff  was  obtained  by 
the  plaintiff  in  the  December  Term  of  1881,  on  the  following 
grounds: — 1.  That  Regulation  11  was  ultra  vires.  2,  That  the 
sum  of  75L  was  paid  without  any  proper  notice  of  withdrawal 
having  been  forwarded  as  required  by  the  said  regulation. 

Rogers  for  the  plaintiff  now  moved  to  make  the  Rule  absolute 
— At  common  law,  a  banker  is  liable  who  pays  money  on  a 
forged  signature  of  his  customer.  This  regulation  does  not  refer 
to  practice  only,  but  repeals  the  common  law  liability;  it  is, 
therefore,  ultra  vires,  imreasonable,  and  illegal.  The  signing  of 
the  declaration  makes  no  difference.  A  private  bank  might 
make  such  a  stipulation,  but  this  bank  is  obliged  by  the  Act  to 
receive  the  deposits  of  any  subject.  The  regulations  mentioned 
in  the  declaration  must  be  confined  to  regulations  that  were 
intra  vires,  for  the  Act  gives  no  power  to  impose  other  conditions. 
But  if  they  rely  on  the  regulation,  it  must  be  strictly  construed 
against  them.  A  forged  notice  is  not  a  "  proper"  notice.  The  bank 
would  read  the  Act  as  if  it  were  "  purports  to  be  a  proper  notice." 

B  2 
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1882  Scdomona,  Q.C.,  and  C.  B,  Stephen  for  the  Government — As  to  the 

BaiMsoN  ^^  point,  the  whole  regulation  supposes  the  case  of  a  fraudulent 
SirrroB  presentation.  Whether  illegal  or  not,  he  has  signed  a  contract  to 
be  bound  by  it.  If  a  person  contracted  with  a  railway,  subject 
to  a  regulation  that  was  vZtra  vires,  he  would,  formerly,  have 
been  bound  by  it;  it  is  only  a  recent  statute  (2)  that  would  en- 
able the  Court  to  disregard  the  regulation  as  unreasonable.  [Sir 
Geo.  Innes,  J.  The  other  side  will  contend  that  if  the  regula- 
tion is  not  authorised  by  the  Act,  it  is  not  one  of  "the  regulations 
thereof."  Windeyer,  J.  Can  he  be  deprived  of  his  statutory 
right  to  deposit  the  money  and  to  get  it  back  again  by  a  regula- 
tion that  is  ultra  vires?]  His  right,  by  section  1,  is  subject  to 
the  regulations  (3).  This  regulation  is  very  reasonable.  The 
Government  cannot  choose  its  customers  like  an  ordinary  banker 
can.  It  is  bound  to  take  the  deposit  of  a  convicted  forger  just 
out  of  prison ;  and  must  repay  him  at  the  most  remote  office  he 
may  select.  [Windeyer,  J.  Section  2  makes  the  acknow- 
ledgment of  the  Postmaster  "conclusive  evidence"  of  the 
depositor's  "  claim  to  the  repayment  thereof  *'  (3)].  That  is 
by  sec.  3  of  what  is  "due  to  him;"  and,  if  the  Government 
has  rightfully  paid  it  to  some  one  else,  according  to  their 
regulations,  it  is  no  longer  "due"  to  the  depositor.  In 
Blackwood  v.  London  Chartered  Bank  of  Australia  (4),  the 
effect  of  regulations  like  these,  imder  the  "  Crovm  Lands  Occupa- 
tion Act"  of  1861,  was  considered  by  the  Privy  Council.  On  pp. 
108,  109,  Selbom^y  L.C.,  says: — "As  to  the  mode  in  which  these 
things  are  to  be  done,  as  to  the  power  of  transferring  all  or  any 
of  these  rights  .  .  .  the  clauses  of  the  Act  are  silent ;  but  they 
contemplate  a  supplement  for  every  purpose  convenient  and 
necessary,  consistent  with  the  provisions  of  the  Act,  and  not 
expressly  provided  for,  by  regulations  to  be  made.  .  .  If  these 
regulations,  properly  construed,  are  found  to  be  reasonable  and 
convenient  regulations  for  carrying  the  Act  into  full  effect, 
though  they  may  govern  not  only  the  form  but  the  effects  of 
instriunents  of  transfer  of  those  rights  which  precede  the  grant 
of  leases;  if  they  are  found  to  relate  to  matters  arising  under.  .  • 

(2)  **  Carriers*  Act;*  41  Vict,  No.  21,  »ec.l;  1  01.  SUt,  134. 
(3)  See  note  (1)  on  p.  2.  (4)  L.R.,  5  P.O.  93. 
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are  not  in  the  Act  expressly  provided  for,  then  their  Lordships  Brimson 
cannot  do  otherwise  than  come  to  the  conclusion  that  they  are  suttor. 
valid  in  law,  and  that  there  is  no  ground  for  the  objection  that 
they  are  ultra  vires,'*  This  regulation  is  noj;  prohibited  by  the 
Act;  it  relates  to  matters  arising  under  the  Act;  it  is  consistent 
with  the  provisions  of  the  Act,  for  some  protection  against  fraud 
must  be  sought  by  the  Government ;  and  no  test  for  identifica- 
tion is  expressly  provided  in  the  Act.  On  these  grounds  it  is 
intra  vires, 

Rogers,  in  reply — Laying  the  regulations  before  Parliament  is 
merely  formal:  it  does  not  give  them  the  force  of  an  Act. 
[WiNDEYER,  J.  No.  But  it  shows  the  Act  contemplated  regula- 
tions being  made  of  a  substantial  character,  and  not  merely  as  to 
matters  of  form.  SiE  George  Innes,  J.  Where  do  you  get 
the  principle  that  the  Government  are  bound  to  take  the  money 
without  imposing  such  conditions  as  they  like  to  ?]  From  the 
preamble,  "  Whereas  it  is  expedient  to  enlarge  the  facilities  now 
available  for  the  deposit  of  small  savings,  and  to  give  the  direct 
security  of  the  Consolidated  Revenue  to  every  such  depositor  for 
repayment  of  all  monies  so  deposited  by  him."  A  regulation 
which  limits  his  common  law  rights  of  recovering  his  deposit 
would  be  conti*ary  to  this. 

Sir  W.  Manning,  J.  I  have  had  some  doubt  during  the  argu- 
ment, but  I  have  none  now,  that  the  defence  is  a  good  one. 
Beyond  question  it  would  have  been  better  if  the  Act  itself  had 
contained  provisions  protecting  the  bank  in  cases  of  fraud,  instead 
of  leaving  it  to  the  regulations ;  and  I  would  throw  out  the  sug- 
gestion that  Government  should  initiate  express  legislation  on 
this  point.  It  might  be  that  the  Legislature,  in  order  to  encourage 
providence  among  the  poorer  classes,  would  think  it  better  that 
the  (Government  should  bear  any  loss;  or  if  it  did  not  go  that 
length  it  might  think  that  Parliament,  and  not  the  Executive, 
should  define  the  limits  of  the  public's  liability. 

As  the  matter  now  stands,  bearing  in  mind  that  the  deposit  of 
the  money  is  optional  with  the  depositor  but  that  the  Govern- 
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Bbimson  Government,  under  the  power  given  to  it  to  make  regulations, 
Suitor,  ^^^uld  protect  itself  from  liability  in  cases  like  this.  It  is 
not  like  the  "  Superannuation  Act**  which  compelled  civilians  to 
subscribe ;  in  such  a  case  the  Government  might  well  guarantee 
repayment  absolutely.  The  depositor,  if  he  does  not  like  the 
regulations,  can  go  elsewhere.  But  here  he  signs  a  declaration  that 
he  consents  to  these  regulations.  The  Act  provides  that  he  may 
pay  in  at  one  office,  and  draw  out  at  that  or  any  other.  There 
are  hundreds  of  post-offices  scattered  over  the  colony,  and  there 
are  thousands  of  depositors.  Under  such  circumstances  identifi- 
cation by  personal  appearance  must  very  often  be  impossible. 
Some  other  indicium  of  identification  must  therefore  be  adopted 
to  enable,  for  instance,  the  post-master  at  Cootamundra  to  identify 
a  depositor  who  paid  his  money  in  at  Newcastle.  For  this 
purpose  a  deposit  book  is  given  him  in  which  he  writes  his  signa- 
ture. Then  if  the  depositor  signs  his  receipt  in  the  presence  of 
the  postmaster,  such  signature  compared  with  that  in  the  book  to 
some  extent  identifies  him.  The  book,  it  is  true,  is  a  source  of 
danger,  for  if  it  gets  into  the  hands  of  a  forger  the  signature  is 
there  to  be  copied.  But  to  lose  that  book,  or  to  place  it  where  it 
can  be  stolen,  is  very  nearly  such  gross  negligence  as  would  pro- 
tect a  bank  at  common  law.  So  that  the  regulation  only  goes 
a  slight  step  beyond  the  common  law,  and,  under  the  circum- 
stances, cannot  be  regarded  as  unreasonable. 

Now  is  this  regulation  within  the  powers  given  to  the  Go- 
vernor by  this  Act?  Sections  1  and  12  distinctly  show  that 
regulations  are  to  be  made  for  working  the  bank.  To  hold  that 
this  regulation  could  not  be  made,  would  be  to  confine  the  power 
to  very  narrow  limits.  I  think  it  is  not  vMra  vires.  The  argument 
that  the  regulations  must  be  laid  before  the  Houses  of  Parliament 
is  not  without  weight.  This  would  of  course  not  make  any 
particular  clause  intra  vires,  if  it  were  plainly  ultra  vires;  but 
it  gives  a  public  and  political  sanction  to  regulations  made  subject 
to  this  proviso.  Then  the  declaration  signed  by  the  depositor 
cannot  be  thrown  out  of  sight;  though  I  would  not  say  that  he 
would  be  bound  by  that  to  a  regulation  which  was  clearly  beyond 
the  scope  of  the  powers  given  to  the  Executive.     It  is  a  case  of 
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hardship,  but  the  Government   has  done  nothing  wrong;   the 
depositor,  who  has  been  robbed  by  his  "mate,"  must  bear  the     Bkihsov 
loss. 

WiNDETER,  J.  At  one  time  I  had  some  doubt,  but  on  further 
consideration  I  have  come  to  the  same  conclusion  as  His  Honour 
Sir  W.  Manning.  My  doubt  was  not  whether  the  regulation 
was  reasonable.  For  the  reasons  pointed  out  by  Sir  W.  Man- 
ning, I  think  it  was  highly  reasonable.  But  for  it  the  public 
funds  might  be  imposed  upon  to  any  extent.  Conspirators  might 
deposit  money  for  the  very  purpose  of  fraud.  It  would  be  very 
difficult  to  identify  the  real  depositor,  as  the  money  might  be 
asked  for  at  an  office  where  he  had  never  been  seen  before.  My 
doubt  arose  from  the  wording  of  sees.  2  and  3 — whether  the 
Act  had  not  given  the  depositor  an  indefeasible  right  to  the 
repayment  of  the  money  he  had  deposited.  But  now  I  think 
these  sections  merely  point  out  the  mode  in  which  he  may  ask 
for  his  money,  and  only  say  that  he  shall  not  be  required  to  any- 
thing further;  but  do  not  give  him  a  right  to  monies  that  have 
been  already  withdrawn  by  a  fraud  like  this.  As  he  has  chosen 
to  agree  to  this  regulation,  he  must  take  the  consequences. 
There  is  no  hardship  in  this— depositors  must  take  good  care  of 
their  deposit  books.  The  evil  would  be  far  greater  if  the 
Government  had  not  power  to  make  this  regulation.  They  are 
obliged  to  take  money  from  all  kinds  of  persons,  having  no  choice 
of  customers,  and  must  pay  it  out  again  at  any  post-office;  and 
all  this  without  the  means  of  identification  a  private  corporation 
possesses.  This  is  clearly  a  regulation  a  private  bank  might 
make,  though  competition  for  business  induces  banks  not  to  do 
80.  As  there  is  nothing  in  this  Act  to  prohibit  it,  and  as  it  is  in 
itself  highly  reasonable,  I  think  it  is  intra  virea. 

Sm  Geo.  Innes,  J.  I  have  listened  attentively  to  the  argument 
of  Mr.  Rogers,  and  with  anxious  deference  to  the  doubts  expressed 
by  my  brother  judges ;  but  my  first  impression  remains  unaltered 
that  the  learned  District  Court  judge  was  right.  The  case 
throughout  has  been  argued  on  the  basis  that  no  blame  attached 
to  the  plaintiff,  and  that  he  had  not  been  guilty  of  fraud  or 
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Bbdisok  undeserved  misfortune  to  him,  but  not  more  so  than  if  he  had 
been  robbed  of  money  or  notes  in  his  possession.  The  loss 
must  fall  on  the  person  robbed,  and  not  on  the  Gfovernment. 
The  regulation  is  a  very  reasonable  one.  There  is  nothing 
to  prevent  a  private  institution  adopting  it,  and  in  that  case  a 
depositor  undoubtedly  would  be  bound.  There  is  nothing  in  the 
Act  to  prevent  the  Government  from  imposing  it.  Sections  1  and 
12  contemplate  the  framing  of  regulations,  and  if  such  a  regula- 
tion is  not  within  the  powers  thereby  given,  the  opportunities  for 
successful  fraud  would  be  enormous.  Either  by  the  carelessness 
or  collusion  of  depositors  the  public  might  be  robbed  to  an  alarm- 
ing extent.  Take  the  case  of  a  man  just  come  to  Sydney  from 
the  diggings.  He  comes  to  the  bank  wearing  a  red  shirt  and  big 
boots,  having  his  face  all  covered  with  hair — he  deposits  his 
money  and  goes  away.  In  two  months  he  reappears  wearing  an 
ordinary  town  dress,  and  with  a  clean-shaved  face.  Who  is  to 
know  he  is  the  same  man  ?  To  identify  him  the  tests  provided 
are — his  representation  that  he  is  the  depositor,  his  forwarding  a 
notice  of  withdrawal  with  his  signature  thereon,  and  above  all  his 
presentation  of  the  deposit  book.  If  these  evidences  of  his 
identity  are  all  forthcoming  and  thereupon  the  money  be  honestly 
paid  by  the  bank,  how  can  the  bank  be  made  to  pay  it  again.  It 
is  simply  a  question  on  whom  the  loss  shall  fall.  This  is  not  a 
regulation  which  might  not  be  known.  It  is  brought  imder  the 
depositor's  notice  at  the  very  first.  It  is  entirely  optional  with 
him  whether  he  will  deposit  his  money  on  those  terms.  If  he 
does  not  desire  to  do  so,  he  can  take  his  money  elsewhere.  But 
if  in  the  exercise  of  his  option  he  chooses  to  leave  hb  money  on 
those  terms,  signing  a  declaration  that  he  agrees  to  them,  it  is  in 
my  opinion  only  reasonable  that  he  should  be  bound  by  them. 

Rule  discha/rged  without  costs. 

Attorney  for  the  plaintiff:  A.  H.  MVvUoch. 
Attorney  for  the  defendant:  Crown  Solicitor, 
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Crown  Lands  AcU—BeUetion  of  meeuured  portion—M^asurement^Approval  of       2?fe6.  7. 
SvTveyor-QeneraHr-County  map— 39  Vkt,^  No.  13,  *«c».  13,  l^—InvprovernenU 
— Bmgbarhing, 

A  county  map  showing  a  measured  portion,  and  signed  by  an  officer  deputed  by 
the  Surveyor-General  to  sign  such  maps,  is  evidence  within  sec.  13  of  the  ** Lands 
Act  Further  Amendment  Act"  (39  Vict.,  No.  13)  that  a  plan  of  the  measured  portion 
has  been  approved  by  the  Surveyor-GeneraL 

It  is  not  necessary,  in  order  to  prevent  the  selection  of  a  measured  portion,  to 
show  improvements  on  some  part  of  the  land  of  the  value  of  1^  per  acre.  It  is 
sufficient  if  the  land  is  improved  to  the  value  of  40L  at  the  time  of  the  selection. 
Kingbarking  may  be  an  improvement  for  that  purpose:  Blackwood  v.  Dobbin  (1) 
foUowed. 

Declaration.  Trespass  to  plaintiff's  Tubbo  run.  Pleas:  Not 
guilty;  not  possessed;  itnd  a  conditional  purchase  by  the  de- 
fendant under  sec  13  of  "  The  Crown  Lcmds  Alienation  Act'*  of 
1861  (25  Vict.,  No.  1).    Issue  thereon. 

At  the  trial,  before  Windeyer,  J.,  and  a  jury,  on  1st  December, 
1881,  the  evidence  for  the  plaintiff  went  to  show  that  the  land 
on  which  the  alleged  trespasses  were  committed,  and  which  the 
defendant  by  his  third  plea  claimed  to  be  his  by  virtue  of  a  con- 
ditional purchase,  was  a  measured  portion  of  640  acres;  that  after 
the  measurement,  a  strip  of  50  acres  was  taken  up  by  the  plaintiff 
out  of  the  middle  of  the  portion  by  a  Volunteer  land  order,  ^ 
leaving  portions  on  either  side  of  the  respective  areas  of  320  and 
270  acres;  and  that  these  portions  also  had  been  measured. 
Evidence  also  was  given  to  show  that  the  value  of  the  improve- 
ments on  each  of  the  320-acre  and  270-acre  blocks  at  the  time 
of  the  selection  by  the  defendant  was  not  less  than  402. 

The  defendant  proved  his  application  for  the  conditional  pur- 
chase of  the  whole  640  acres  after  the  Volunteer  order  had  been 
placed  on  the  land,  and  after  the  measurement  of  the  320  and  270 
acre  blocks,  and  gave  evidence  as  to  the  value  of  the  improve- 
ments  on  the  land.  The  jury  returned  a  verdict  for  the  plaintiff, 
damages  22.;  and  found  specially  that  there  were  more  than  401. 
worth  of  improvements  on  each  of  the  portions  of  320  and  270 
acres  at  the  time  the  defendant  made  his  selection. 
(1)  1  acB.,  N.a  75. 
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1882  Evidence  for  the  plaintiff  of  the  approval  of  the  Surveyor- 

MooRE  General  to  the  measurement  of  the  portion  of  640  acres 
Bernholdt.  ^^  given  by  Mr.  F.  W.  Biden,  a  draughtsman  in  the 
Surveyor-General's  office,  who  produced  the  county  map  from 
the  office,  signed  by  Mr.  Willis.  He  said: — "The  map  is 
the  key  map  to,  and  shows  all  the  measured  portions  of 
the  county.  Mr.  Willis  is  the  proper  officer  to  sign  the 
county  map,  which  shows  the  portions  measured  under  the 
authority  of  the  Surveyor-General."  Cross-examined: — ^" There 
is  no  signature  of  the  Surveyor-General  on  it,  and  I  consider 
that  he  has  not  approved  of  it  personally,  and  only  by  his 
appointed  officer,  Mr.  Willis.  It  is  only  the  key  map  of  the 
plans.  Mr.  Willis  signs  the  map  for  the  Surveyor-General,  as 
showing  that  the  plan  has  his  authority.  The  plan  is  made  up 
from  the  original  plan,  and  is  the  only  county  map."  A  plan 
was  also  put  in  evidence,  signed  by  a  Mr.  Packer,  showing 
the  subdivision  of  the  original  measured  portion  by  the  placing 
of  the  Volunteer  land  order  on  the  land.  Mr.  Biden  said  that 
Mr.  Packer  was  one  of  the  officers  authorised  to  sign  plans  for 
the  Surveyor-General. 

The  improvements  on  the  original  measured  portion  were  a 
sheep  yard,  containing  about  twelve  chains  of  fencing;  ring- 
barking,  clearing,  and  picking  up.  The  plaintiff  said  this  cost 
about  200!.  The  defendant's  evidence  was  that  the  sheep-fence 
was  worth  about  61;  that  the  ringbarking  all  over  the  640  acres 
would  cost  Is.  8d.  an  acre.  But  witnesses  stated  that  the  ring- 
barking  was  improperly  done,  and  that  to  half  the  land  it  was 
a  positive  injury. 

Rogers  {Donovan  with  him),  for  the  defendant,  moved  for  a 
Bule  nisi  for  a  new  trial  on  the  grounds  (inter  alia):  1.  That 
there  was  no  evidence  that  original  portion  No.  1  of  640  acres 
was  a  measured  portion  within  the  meaning  of  the  Act  39  Vict., 
No.  13.  4.  That  His  Honour  erroneously  admitted  a  certain 
key-map  of  the  county  of  Boyd  as  evidence  of  the  approval  of 
the  Surveyor-General  of  the  plan  of  measurement  of  originij 
portion  No.  1  of  640  acres  as  a  measured  portion  within  th^ 
meaning  of  the  said  Act.  .  7  apd  8.  T)iat,His  Honour  was  wrong 
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in  refusing  to  tell  the  jury  that,  as  to  the  subdivided  portions  of       1882 
320  and  270  acres  respectively,  the  plaintiff  was  bound  to  show      Moobe 
that  the  same  were  respectively  improved  to  the  extent  of  208.  bbrnhou/t. 
per  acre.     9  and  10.  That  His  Honour  should  have  told  the  jury 
that,  considering  the  nature  of  the  improvements,  the  plaintiff, 
as  to  the  said  portions  of  320  and  270  acres  respectively,  was 
bound  to  show  that  the  said  portions  were  respectively  improved 
to  the  extent  of  208.  per  acre. 

The  controversy  is  whether  the  640  acres  was  open  for  selec- 
tioD.  We  submit,  firstly,  that  there  was  no  evidence  within 
section  13  of  the  ''Lands  Act  Amendment  Act'*  (2)  that  the  land 
was  measured.  The  key-map  put  in  evidence  was  not  sufficient 
proof  of  the  Surveyor-General's  approval.  [ Windeyer,  J.  The 
original  surveyor's  plan  was  produced,  and  the  key-map  made 
from  it.  The  officer  said  that  the  key-map  was  the  one  which 
showed  the  measured  portions.]  The  plan  meant  by  the  section 
is  a  plan  including  not  more  than  one  run.  But  if  the  Court 
should  hold  that  the  640- acre  block  was  a  measured  portion,  the 
placing  on  the  land  of  the  Volimteer  land  order  destroyed  it  as 
a  measured  portion,  and  left  the  land  open  for  conditional  pur- 
chase. The  plan  put  in  evidence  does  not  show  the  approval  by 
the  Surveyor-General  of  the  measurement  of  the  subdivided  por- 
tions. Our  second  point  is  that  the  improvements  on  the  measured 
portion  were  not  of  the  value  of  \L  per  acre.  Blachwood  v. 
Dobbin  (3)  is  not  in  point;  there  it  was  only  decided  that  where  a 
measured  portion  contains  a  smaller  portion  of  forty  acres,  which 
has  been  improved  to  the  value  of  40Z.,  the  whole  portion  could 
not  be  selected.  This  case  is  distinguishable,  because  the  greater 
part  of  the  improvements  on  which  the  plaintiff  relies  here  is  ring- 
barking,  the  value  of  which  is  only  l8.  3d  per  acre.    We  say  that 

(2)  39  Tid,  No.  13,  8.  13,  enacts —  the  same,  and  the  Minister  shall  approve 
"Crown  lands  conditionally  pnrohased  thereof.  And  no  land  shall  be  considered 
shall,  if  measured  by  the  authority  of  to  be  measured  until  the  plan  of  the 
the  Government  previously  to  such  pur-  measurement  shall  have  been  approved 
chase,  be  taken  in  portions  as  measured,  of  by  the  Surveyor-General,  of  which 
if  not  exceeding  640  acres,  unless  the  the  signature  of  the  said  Surveyor- 
applicant  shall  apply  to  purchase  a  part  General  or  the  officer  by  him  deputed  on 
of  such  portion,  and  shaJl  pay  the  cost  such  plans  shall  be  evidence." — 1  01, 
of  the  survey  by  way  of  subdivision  of  Stat.  576. 

(3)  1  S.C.R.,  N.S.  75. 
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1882  improvements  of  the  value  of  401,  protect  forty  acres — that  was 
MooBB  the  decision  in  Blackwood  v.  Dobbin  (4).  [Sir  J.  Martin,  O.J.  At 
BKRiraoLDT.  P^®  ^^  ^^  *^®  report  of  that  case  I  am  reported  to  have  said : — 
"  Now  here  75  was  a  measured  portion  of  228  acres,  and  con- 
tained improvements  worth  more  than  40i.  The  whole  of  it 
therefore,  was  not  capable  of  being  selected  in  one  lot ;  that 
would  have  been  a  violation  of  the  Act,  as  the  land  contained 
improvements  of  the  required  value."  The  measured  portion  is 
alluded  to  as  containing  improvements.]  In  Blackwood  v.  Dob- 
bin (4j  there  were  buildings  on  the  land  of  a  value  greater  than 
40Z.,  and  they  were  contained  within  an  area  of  forty  acres.  Here 
the  principal  improvement  is  the  ringbarking,  which  is  scattered 
over  the  whole  640  acres.  We  say  that  the  required  40i.  worth 
of  improvements  must  be  contained  in  some  forty  acres,  and 
that  improvements  of  that  value  scattered  over  the  whole 
measured  portion  will  not  protect  it.  [Sir  J.  Martin,  C.J. 
The  same  argument  was  used  by  Mr,  Darley  in  Blackwood  v. 
Dobbin  (4)]. 

Sir  J.  Martin,  C.J.  This  is  an  action  of  trespass  to  land, 
and  as  to  a  certain  portion  of  this  land  a  special  plea  was  filed 
that  the  land  had  been  selected  by  the  defendant,  and  that  the 
alleged  trespasses  were  committed  by  his  authority  and  in  the 
assertion  of  his  rights.  At  the  trial,  evidence  was  given  to  show 
that  the  place  in  which  the  selections  were  taken  up  was  a 
measured  portion  on  which  improvements  were  made  to  a  value 
of  more  than  402.  For  the  purpose  of  showing  that  the  land  was  a 
measured  portion,  a  plan  was  put  in  evidence  bearing  the  signa- 
ture of  an  officer  of  the  Government,  who  was  said  by  a  witness 
to  be  a  person  appointed  by  the  Surveyor-General  to  sign  such 
plans.  It  is  enacted  by  section  13  of  the  Amendment  Act  of 
1875  (5),  that  "  no  land  shall  be  considered  to  be  measured  until 
the  plan  of  the  measurement  shall  have  been  approved  of  by  the 
Surveyor-General,  of  which  the  signature  of  the  said  Surveyor- 
General,  or  the  officer  by  him  deputed,  on  such  plans,  shall  be 
evidence."  Under  that  section,  it  became  necessary  to  show  that 
the  measurement  was  approved  of  by  the  signature  on  some  plan 
(4)  1  8.C.R.,  N.a  16.  (5)  See  note  (2)  p.  11. 


VOL.  ni.l  CASES  AT  LAW.  I3 

of  the  Surveyor-General  or  the  "  officer  by  him  deputed."    There        1881 
is  no  signature  by  the  Surveyor-General  on  the  plan  produced,      Moork 
but  there  is  a  signature  of  a  gentleman  who  is  sworn  to  be  the  bernholdt 
person  appointed  to  certify  to  matters  of  this  kind. 

It  is  contended  by  Mr.  Rogers  that  this  plan  is  not  the  plan 
of  the  measurement.  But  it  is  not  pointed  out  what  is  to  be 
understood  as  the  plan  of  the  measurement.  It  is  not  contended 
that  the  plan  is  to  be  limited  so  as  to  contain  only  the  measure- 
ment of  one  portion — the  one  in  question — but  it  is  said  that  the 
plan  should  not  include  more  than  the  run  in  which  the  measured 
portion  is  situated.  I  have  listened  carefully  to  the  argument,  and 
it  has  failed  to  convince  me.  I  cannot  see  that  a  plan  ceases  to 
be  a  plan  of  one  measured  portion  because  there  are  delineations 
of  100  other  measured  portions  upon  it.  If  the  law  were  so,  a  sepa- 
rate plan  ought  to  be  made  for  each  measured  portion;  but  there  is 
no  such  law.  We  have  to  fall  back  upon  the  principles  of  common 
sense,  which  show  that  a  plan  may  be  just  as  good  for  the 
purposes  of  the  Act,  whether  it  contains  one  or  several  measured 
portions.  This  plan  shows  the  measured  portion  in  question,  and 
there  is  a  scale  to  the  map,  from  which  the  length  of  the 
boundaries  and  the  area  of  any  measured  portion  may  be  found 
out.  There  is  sufficient  evidence  of  the  portion  having  been  a 
surveyed  portion. 

It  appears,  however,  that  some  time  after  this  measurement, 
the  plaintiff  took  50  acres  by  a  Volunteer  land  order  out  of  the 
portion,  dividing  it  into  three  parts,  containing  50,  320,  and  270 
acres  respectively.  There  is  evidence  that  this  matter  was 
brought  before  the  Minister ;  and  plans  of  these  portions,  certified 
by  an  officer  of  the  Government,  one  of  the  officers  appointed  to 
certify  to  such  matters,  were  put  in  evidence.  Whether  we 
regard  the  original  measurement  as  existing  at  the  time  of  the 
trial,  or  as  having  been  destroyed  by  the  taking  up  of  the 
Volunteer  land  order,  we  have,  in  the  plans  put  in,  evidence  of 
measured  portions  having  been  approved;  the  plans  showing  this 
werd  rightly  admitted. 

Then  arises  the  question  whether  the  improvements  on  the 
land,  which  were  chiefly  ringbarking,  were  such  as  protected  the 
land  from  selection.    It  is  clear  from  the  case  of  Blaclavood  v. 
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1882  Dobbin  (6),  that  if  a  measured  portion  is  improved  to  the  value  of 
MooRB  *^^->  ^^®  whole  cannot  be  taken  up.  It  is  contended  that  in  this 
case  there  is  no  one  acre  of  the  land  which  is  improved  to  the 
value  of  11.  It  is  said  that  Blackwood  v.  Dobbin  (6)  does  not 
show  that  improvements  will  be  efficacious  to  prevent  the  condi- 
tional purchase  of  a  measured  portion,  if  the  required  40Z.  worth 
of  improvements  are  not  contained  in  40  acres.  It  appears  to  me 
that  Blackwood  v.  Dobbin  (6)  does  go  that  length,  because  one  of 
the  improvements  in  that  case  was  a  long  line  of  fencing.  If 
the  contention  of  Mr.  Rogers  is  correct,  fencing  would  not  protect 
a  measured  portion. 

There  must  be  an  expenditure  of  at  least  401.  upon  the  land, 
and  if  that  expenditure  has  taken  place  upon  some  piece  of 
land,  which  is  a  portion  measured,  so  as  to  give  it  an  indivi- 
duality of  its  own,  the  expenditure  will  prevent  the  selection 
of  the  whole,  and  will  also  prevent  the  selection  of  any  part, 
unless  the  assent  of  the  Minister  is  obtained  to  the  subdivision. 
I  think  both  of  these  grounds  fail,  and  they  are  substantially  the 
points  on  which  the  Rule  is  asked  for.  The  Rule  should  be 
refused. 

WiNDEYER,  J.  I  am  of  the  same  opinion.  The  object  of  the 
Legislature  in  passing  the  13th  section  of  the  Act  of  1875  (7) 
obviously  was  to  prevent  persons  from  saying  that  certain  land 
on  which  improvements  had  been  made  were  measured  portions. 
If  there  was  no  definite  evidence  of  the  measurement  of  the 
portion,  the  privilege  conferred  by  the  Act  might  be  grossly 
abused.  This  being  the  object  of  the  enactment,  the  law  was 
clearly  complied  with  when  the  plaintiff  produced  a  map  signed 
by  the  officer  appointed  by  the  Surveyor-General.  The  law  only 
requires  that  some  plan  should  be  produced  showing  what  land 
had  been  sanctioned  as  a  measured  portion.  It  does  not  make 
the  map  not  the  plan  of  this  measured  portion,  because  it  contains 
the  plans  of  other  measured  portions.  The  Surveyor-General 
should  not  be  obliged  to  sign  thousands  of  plans,  where  the 
signing  of  a  much  less  number  would  answer  every  reasonable 
purpose.  With  reference  to  the  other  maps  showing  the  subdir 
(6)  1  S.C.R.,  N.S.  75.    (7)  See  note  (2)  p.  11. 
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vision  after  the  land  order  had  been  placed  on  the  land,  they        ^^^ 
were  clearly  admissible.  Moorb 

I  also  concur  with  His  Honour  the  Chief  Justice  that  unless  we  Bbbkholdt. 
give  the  go-by  to  the  case  of  Blackwood  v.  Dobbin  (8)  the  argu- 
ment for  the  defendant  cannot  be  sustained.    That  case  says  that 
the  whole  of  the  measured  portion  is  protected  by  improvements, 
if  of  the  value  of  40L    The  Rule  must  be  refused. 

Sm  G.  Iknss,  J.  I  am  of  the  same  opinion.  I  think  that  the 
requirements  of  section  13  were  complied  with,  and  that  the  plans 
were  properly  received  in  evidence.  As  to  the  protection  afforded 
to  the  measured  portion  by  the  improvements,  I  think  that  the 
matter  is  concluded  by  the  case  of  Blackwood  v.  Dobbin  (8), 
otherwise  I  confess  I  should  have  shared  the  doubts  which  Sir  W. 
Manning  expressed  in  the  latter  part  of  his  judgment  in  that  case. 

Rule  refused. 

Attorney  for  plaintiff:  S.  C.  Brown. 
Attorneys  for  defendant :  Holdaworth  Jk  Evans. 

(8)  1  S.O.R.,  N.S.  75. 
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COLLIER  V.  HOSKINS.  ■p.^j,^  i^ 

Craum  LcuuU  Alienation  Act  of  IS61,  88. 13  and  17 — Selection  of  measured  portion — 
Error  in  survei^ — Land  not  Crown  lands  included — Liability  of  Qovemment. 

C.  selected,  under  ss.  13  and  17  of  the  Alienation  Act  of  1861  (26  Vict.,  No.  1) 
a  meaaared  portion  of  62  acres  previously  surveyed  by  authority  of  the  €rovem- 
ment.  By  an  error  in  the  survey,  eight  acres  of  land,  part  of  a  previous  grant, 
were  included  in  the  measured  portion.  The  owners  of  the  eight  acres  brought 
ejectment  against  C,  and  obtained  a  verdict.  C.  then  brought  an  action 
against  the  Government,  1 — for  breach  of  contract  by  representing  that  the  whole 
of  the  land  in  the  measured  portion  was  Crown  lands ;  2 — for  negligence  in  con- 
ducting the  survey.  C.  recovered  a  verdict  with  damages  for  the  cost  of  defend- 
ing the  action  of  ejectment,  and  general  damages  besides. 

Heldj  that  the  verdict  was  against  the  evidence.  And  a  verdict  was  entered 
for  the  defendant. 

A  conditional  purchaser  takes  up  land  at  his  peril ;  if  there  is  a  mistake  in  the 
survey  of  a  measured  portion,  and  he  selects  land  which  is  not  Crown  lands,  he 
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1882         takes  nothing,  and  has  no  claim  against  the  (Government  for  compensation  for 

improvements  or  for  anything  else. 

O0IJ.IXR  SembU,  the  plaintiff  could  have  recovered  the  money  paid  for  the  eight  acres  in 

HosKiNS.      '^  action  for  money  had  and  received. 

Declaration.  The  plaintiff  sued  the  Minister  for  Lands  as 
nominal  defendant,  1 — for  that,  in  consideration  that  the  plaintiff 
would  become  the  conditional  purchaser  of  certain  lands  situate 
at  Cooper's  Island,  the  Government  by  its  servants  and  agents 
contracted  with  and  promised  the  plaintiff  that  the  whole  of  the 
said  lands  were  Crown  lands  within  the  meaning  of  the  "  Crown 
Lands  Alienation  Act  of  1861,"  which  had  before  then  been 
measured  by  the  authority  of  the  Government  within  the  meaning 
of  the  seventeenth  section  of  the  said  Act,  a^d  contained  sixty- 
two  acres  of  Crown  lands.  And  the  plaintiff,  accordingly,  on  the 
14th  day  of  September,  1871,  duly  and  in  accordance  with  the 
13th  and  17th  sections  of  the  said  Act,  and  the  regulations  then 
in  force  thereunder,  made  application  for  the  conditional  pur- 
chase of,  and  paid  the  requisite  deposit  of  25  per  cent,  of  the 
purchase  money  for,  and  was  duly  declared  to  be  the  conditional 
purchaser  of  the  said  lands ;  yet  the  whole  of  the  said  lands  were 
not  Crown  lands,  but  on  the  contrary  a  large  portion  of  the  same 
had  been  granted  in  fee  simple  before  the  said  measurement,  and 
before  the  said  contract  and  promise.  And  by  reason  of  the 
premises  the  plaintiff  was  ejected  from  the  possession  of  the  said 
portion,  and  was  deprived  of  the  same,  and  was  put  to  cost  and 
expense  defending  an  action  of  ejectment  brought  against  him 
in  respect  of  the  same,  and  has  been  put  to  loss  of  time,  trouble, 
and  expense,  in  complying  with  the  conditions  required  by  the 
Act  in  respect  of  the  same,  and  the  remainder  of  the  said  lands 
has  by  reason  of  the  loss  of  the  said  portion  been  deteriorated  in 
value. 

2 — In  the  second  count  the  plaintiff  alleged  that  the  Govern- 
ment, by  its  servants  and  agents,  measured  certain  lands  situate 
at  Cooper's  Island,  and  represented  that  the  said  lands  had 
become  and  were  Crown  lands,  measured  by  the  authority  of  the 
Government,  witliin  the  meaning  of  the  17th  section  of  the 
Alienation  Act  of  1861,  and  that  the  same  might  be  condition- 
ally puitjhased  by  any  person,  under  and  by  virtue  of  the  pro- 
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visions  of   the  said  Act     And  the  Government,  by  its  said       1882 
servants  and  agents,  so  negligently,  improperly,  and  unskilfully     Collibr  ~ 
conducted  themselves  in  and  about  the  measurement  of  the  said     g^jj^^g 
lands,  that  a  large  portion  of  land  which  had  before  then  been 
granted   to  certain  persons  in  fee  simple  was  included  in  the 
said    measurement.      That    the    plaintiff    conditionally    pur- 
chased  the  whole   of   the  lands  so  measured,  and  went  into 
possession,  and  was  ejected  and  suffered  the  damage  laid  in  the 
first  count. 

Pleas  to  the  first  count,  Tton  assumpsit;  and  a  denial  of  the 
breaches.  To  the  second  count,  not  guilty;  and  a  denial  that  the 
Oovemment  made  the  representations  alleged.    Issue. 

At  the  trial,  which  was  held  in  Sydney  on  10th  November, 
1881,  before  Sir  W.  Manning,  J.,  and  a  jury  of  four,  it  appeared 
that  the  land  which  the  plaintiff  selected  was  a  portion  of  a 
revoked  reserve,  measured  by  authority  of  the  Government,  and 
adjoining  the  Bodalla  estate.  The  plaintiff  made  his  selection 
in  1871.  It  appeared  afterwards,  in  1879,  that  the  survey  was 
wroDg,  and  that  8a.  Ir.  36p.  of  the  land  so  measured  was  not 
Crown  lands  open  to  conditional  purchase,  but  belonged  to  the 
Bodalla  estate,  and  was  included  in  a  previous  Crown  grant. 
In  1881  the  owners  of  the  Bodalla  estate  brought  ejectment 
against  Collier  in  respect  of  these  eight  acres.  Collier  defended 
the  action  and  lost. 

The  jury  found  a  verdict  for  the  plaintiff  on  all  the  issues; 
damages  900!.,  of  which  2402.  was  for  the  costs  incurred  by  the 
plaintiff  in  defending  the  action  of  ejectment. 

On  5th  December,  pursuant  to  leave  reserved,  a  Rule  nisi  was 
obtained  to  enter  a  verdict  for  the  defendant,  on  the  ground  that 
the  verdict  was  against  the  evidence. 

ScUomons,  Q.C.  (C.  B.  Stephen  with  him)  for  the  defendant,  now 
moved  to  make  the  Rule  absolute — This  action  is  unprecedented; 
the  first  count  is  clearly  bad.  MaHin  v.  Baker  (1)  was  a  similar 
case.  If  a  man  takes  up  land  which  is  not  Crown  lands,  having 
been  previously  selected  by  some  one  else,  he  does  so  at  his  own 
risk.     (He  was  here  stopped  by  the  Court.) 

(1)  Knox  418. 
N.S.W.R.,  Vol.  ra.,  Law.  0 
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]882  Rogers,  for  the  plaintiff,  showed  cause — The  plaintiffs  applica- 

CoLUKB  ^^^^  ^^  made  under  section  17  of  the  Alienation  Act  of  1861  (2), 
and  by  that  section  he  could  only  take  the  land  as  measured  by 
the  authority  of  the  Government.  In  his  evidence  he  says : — ^''The 
land  agent  produced  Mr.  Lindo's  plan,  which  he  had  received  tliat 
same  morning  by  the  post.  I  prepared  my  application  myself,  after 
seeing  the  plan  and  after  seeing  the  ground."  [Sir  G.  Innes,  J. 
The  plaintiff  got  all  the  land  there  was  for  him  to  take ;  if  the 
measured  portion  contained  another  person's  land  he  could  not 
purchase  it.]  The  land  agent  has  a  duty  cast  on  him  by  statute 
to  see  that,  when  a  measured  portion  is  applied  for,  the  whole  is 
taken  up.  A  representation  was  made  by  him  that  the  whole  of 
the  measured  portion  was  Crown  lands  open  for  selection.  [Sir 
J.  Martin,  C.J.  A  purchaser  cannot  recover  damages,  under  a 
contract  for  sale  of  land,  against  his  vendor  who  has  failed  to 
make  a  good  title.  Negligence  will  not  make  a  vendor  liable ; 
fraud  must  be  proved.  Sir  G.  Innes,  J.,  referred  to  Gray  v. 
Fowler  (3).]  I  admit  that  is  so,  but  here  the  Government  have 
allowed  us  to  put  improvements  on  the  land  on  the  faith  of  a 
representation  that  the  survey  is  correct.  [Sir  G.  Innes,  J., 
referred  to  PickhiUs  v.  Matthews  (4).]  People  are  appointed 
by  the  Government  to  survey  land,  and  a  duty  lies  on  the  Govern- 
ment to  have  those  surveys  properly  made.  At  any  rate,  we  can 
recover  the  money  paid  for  the  eight  acres ;  no  money  has  been 
paid  into  Court  by  the  defendant.  [Sir  J.  Martin,  C.J.  You 
have  only  asked  for  special  damages;  you  should  have  had 
common  counts  in  your  declaration.]  We  submit  that  we  can 
recover  the  purchase-money  under  the  first  count.  We  admit 
that  we  cannot  retain  the  240i.  awarded  for  thecosts  of  defending 
the  action  of  ejectment. 

Sir  J.  Martin,  C.J.  We  entertain  no  doubt  as  to  the  law 
applicable  to  this  case.  By  section  13  of  the  Alienation  Act  of 
1861,  anyone  is  authorised  to  make  a  conditional  purchase  of 

(2)  25  Vict.,  No.  1,  8.  17: — ** Crown  measured,  if  not  exceeding 320 acres.'' — 

lands  conditionally  purchased  under  this  1  OL  StaL  554. 

Act  shall,  if  measured  by  the  authority  (3)  L.R.,  S  Ex.  249. 

of  the  Government  previously  to  such  (4)  2  N.S.W.  L.R.  79. 
purchase,    be   taken    in    portions    as 


VOU  in.]  CASES  AT  LAW.  19 

Crown  lands  within  certain  limits.     The  Act  points  out  what       1882 
lands  are  open  to  selection ;  they  must  be  Crown  lands,  not  within     collibe 
the  population  boundaries,  nor  town  nor  suburban  lands,  nor  land     hoskins. 
on  goldfields.    With  these  exceptions,  any  person  is  entitled  to 
apply  to  make  a  conditional  purchase  of  Crown  lands.     It  is  not 
like  the  case  of  two  persons  who  contract,  the  one  to  sell  and  the 
other  to  buy  land ;  for  the  land  is  taken  up  by  the  authority  of 
the  Act  of  Parliament,  which  points  out  what  land  may  be 
selected,  and  the  shape  in  which  it  must  be  taken. 

By  section  17,  where  Crown  lands  have  been  measured  by 
authority  of  the  Government,  the  person  desiring  to  obtain  the 
land  cannot  take  the  measured  portion  if  it  exceeds  the  area 
which  one  person  may  take  up  by  a  single  selection — 320  acres 
under  the  Act  of  1861,  and  640  acres  under  the  Amendment  Act 
of  1875.  If  the  measured  portion  is  less  than  that  area,  then  it 
may  be  conditionally  purchased ;  but  it  must  be  taken  in  the  form 
in  which  it  has  been  measured,  imless  the  consent  of  the  Minister 
to  a  subdivision  has  been  obtained.  But  no  authority  is  given 
by  the  Act  to  select  land  other  than  Crown  lands  open  to  selection 
under  section  13 ;  and  although  the  land  may  be  measured  and 
surveyed,  if  it  is  within  the  areas  where  by  section  13  no  free 
selection  can  take  place,  or  if  it  is  not  Crown  lands,  the  selector 
takes  nothing;  he  can  only  take  what  the  Act  of  Parliament 
authorises  him  to  take. 

But  then  it  is  said  that  if  a  blunder  has  been  committed  in  the 
survey,  the  Government  is  responsible,  for  a  duty  is  imposed  on 
the  oflScers  of  the  Government  towards  the  public  to  make  the 
survey  correctly.  But  the  conditional  purchaser  takes  up  the 
land  at  his  peril ;  if  there  is  a  mistake  in  the  survey  or  in  the 
description,  and  he  selects  land  which  is  not  Crown  lands,  he 
takes  nothing,  and  he  has  no  claim  against  the  Government  for 
compensation  for  improvements  or  for  anything  else.  If  it  were 
the  case  of  two  private  individuals — if  the  vendor  had  sold  sixty- 
two  acres  and  could  not  make  a  title  to  the  whole,  the  purchaser 
could  not  recover  damages  unless  fraud  were  proved.  In  the 
absence  of  some  fraud  or  trick  he  cannot  recover,  and  in 
the  case  of  such  fraud  he  must  bring  a  special  action.  But 
to  suppose  the    case   of   a  contract  of  sale  between  private 
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1882  individuals  is  to  put  the  present  case  in  an  aspect  most 
Collier  favourable  to  the  plaintiff.  As  it  is,  the  law  requires  that  the 
conditional  purchaser  shall  not  take  less  than  the  whole  of 
the  measured  portion ;  this  the  plaintiff  did,  and  it  afterwards 
turned  out  that  the  measured  portion  did  not  contain  the  area 
which  was  represented.  The  plaintiff  paid  for  the  whole  area, 
being  eight  acres  more  than  the  portion  contained  of  Crown  lands; 
and  he  was  induced  to  do  so  by  the  act  of  the  surveyor.  In  my 
opinion  that  would  give  the  plaintiff  a  right  to  recover,  in  an 
action  for  money  had  and  received,  the  money  which  he  had 
paid  for  the  eight  acres ;  but  the  declaration  in  this  action  does 
not  contain  such  a  count,  to  which  the  defendant  might  have  paid 
money  into  Court. 

Sir  G.  l¥NES,  J.    I  am  of  th«  same  opinion. 

Rule  absolute. 
Attorney  for  the  plaintiff:  Hill, 
Attorney  for  the  defendant :  The  Crown  Solicitor. 


1882.  CRICK  V.  MURRAY. 

Feb.  14.       **Fenehig  Ad  "  (9  Oeo.  IV.,  No.  12) — Non-liability  of  infant'-CondiUonal purchaser, 

Plftintiff  sned  the  defendant,  an  infant,  under  the  "Fencing  AcV  (9  Oeo.  lY., 
No.  12)  for  the  cost  of  completing  a  dividing  fence  between  the  plaintifTa  land  and 
a  conditional  purchase  made  by  the  defendant  before  the  passing  of  the  "Land* 
Act  Amendment  Act  1876"  (39  Vict.,  No.  13). 

Held,  that  the  action  would  not  lie. 

District  Court  Appeal.    The  plaintiff  brought  this  action  in 

the  Dubbo  District  Court  under  section  1  of  the  ''Fencing  Act^  (1), 

to  recover  the  cost  of  the  defendant's  half  share  of  a  dividing 

fence  between  their  respective  selections. 

(1)  9€reo.  IV.,  No.  12: — After  giving  ing  fence,  may  engage  persons  to  corn- 
power  to  the  owner  of  adjoining  land  to  plete  and  execute  or  repair  it,  —  it  is 
require  his  neighbour  to  assist  in  equal  enacted  that  "All  sums  of  money  which 
proportions  to  make  or  repair  dividing  shaU  oi  may  be  so  expended  or  laid  out 
fences ;  and  after  enacting  that  upon  under  the  provisions  of  the  Act  shall  be 
neglect  or  refusal  for  six  months  to  recoverable  as  for  money  laid  out  for  the 
assist  as  required,  the  person  who  has  benefit  of  the  owner  or  owners  of  such 
given  such  notice,  and  who  shall  have  lands." — 1  OL  Stat.  982. 
completed  his  or  her  share  of  such  divid- 
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The  defendant^  an  infant,  six  years  of  age,  in  April,  1875,  made        1882 
a  conditional  purchase  of  Crown  lands.    This  selection  was  made      criok~" 
before  the  passing  of  the  "Lands  Act  Amenclmient  Act  1875"  (2).  ^• 

Some  time  afterwards,  the  plaintiff,  a  conditional  purchaser 
of  land  adjoining  the  defendant's  selection,  after  giving 
the  notices  required  by  the  "Fencing  Act"  (3)  fenced  the 
boundary  between  the  two  selections,  and  demanded  from  the 
defendant  half  the  expense  of  such  fencing.  This  demand  not 
being  paid,  the  plaintiff  brought  this  action.  The  defendant 
pleaded  his  infancy  as  a  defence.  This  plea  being  proved  at  the 
trial  to  be  true,  Judge  Wilkinson  non-suited  the  plaintiff;  holding 
that  an  infant  could  not  be  made  answerable  for  a  demand  of 
that  nature. 

The  plaintiff  appealed  from  this  decision  of  the  learned  District 
Court  Judge. 

C.  B.  Stephen  for  the  plaintiff,  appellant — Our  action  is  brought 
under  section  1  of  the  "Fencing  Ac(*  (3).  The  defendant's 
selection  having  been  made  prior  to  the  passing  of  the  "  Lands 
Act  Amendment  Act"  of  1875  (2),  we  cannot  rely  on  section  11 
of  that  Act.  Although  ordinarily  an  infant  is  not  bound  by  a 
contract  made  during  his  minority,  yet  when  he  takes  land,  he 
takes  it  cum,  onere,  "  There  seems  to  be  authority  for  asserting 
that  where  an  infant  becomes  possessed  by  means  of  a  contract  of 
real  estate  or  other  permanent  property,  to  which  certain  obliga- 
tions (e.gr.,  the  payment  of  rent)  are  attached,  he  is  liable  to  these 
obligations  as  long  as  he  continues  in  possession":  Dicey,  on 
Parties  to  an  Action,  p.  290.  The  head  note  to  Evelyn  v. 
Chichester  (4),  is  "  The  lord  of  a  manor  may  maintain  an  action 
for  the  fine  due  upon  the  admittance  of  an  infant  copyholder 
when  he  comes  of  age."  Mr.  Justice  Tates  says :  "  If  the  defen- 
dant were  still  an  infant,  I  should  think  this  action  maintain- 
able." In  Leeds  and  Thirsk  Railway  Company  v.  Feamley  (5), 
which  was  an  action  for  calls  on  shares,  the  Court  gave  judgment 
against  the  defendant  on  the  assumption  that  he  was  not  of  age 
at  the  time  of  the  commencement  of  the  action.    [Sir  G.  Innes, 

(2)  39  Vict.,  No.  13,  1  OL  8kU.  672.     (4)  3  Burr.  1719. 

(3)  See  note  (1)  p.  20.  (5)  4  Ezoh.  26. 
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1882  J.  An  infant  has  a  right  to  repudiate  either  during  infancy  or 
CwcK  within  a  reasonable  time  after  coming  of  age :  The  North  Wes- 
teim  Railway  Company  v.  M'Michasl  (6) ;  The  Dublin  and 
WicJdow  Railway  Company  v.  Black  (7).]  The  cases  where  an 
infant  has  been  held  not  liable  are  cases  of  contract ;  here  the 
liability  is  imposed  by  statute.  An  infant  cannot,  on  coming  of 
age,  repudiate  his  selection,  so  as  to  be  able  to  sue  the  Govern- 
ment for  money  had  and  received ;  besides,  here,  the  defendant 
having  completed  his  three  years'  residence  has  sold  the  land  and 
received  the  purchase  money.  [SiB  J.  Martin,  C.J.  If  an  infant 
is  liable  in  this  action  he  may  be  made  insolvent]  So  he  may 
now  be  under  section  11  of  the  Act  of  1875. 

No  counsel  appeared  for  the  defendant. 

Sir  J.  Martin,  after  stating  the  facts,  said : — I  am  of  opinioa 
that  the  Judge  has  rightly  decided  this  point  This  Court  has 
held  that  a  conditional  purchase  applied  for  before  the  Act  of 
1875  might  have  been  made  by  any  person,  without  distinction 
as  to  age.  Although  the  law  requires  that  the  selection  should 
be  the  selection  of  the  person  who  takes  up  the  land,  yet  that, 
act  might  have  been  done  by  a  person  constituting  himself  the 
agent  of  an  infant,  although  the  infant  was  of  an  age  at  which  he 
could  not  perform  what  the  statute  required.  That  law  is  now 
altered;  and  although  an  infant  may  still  make  a  conditional 
purchase,  he  must  be  at  least  of  the  age  of  sixteen  years.  It 
cannot  now  be  gainsaid  that,  at  the  time  when  this  conditional 
purchase  was  made,  a  child  of  the  age  of  six  was  competent  to- 
make  a  selection,  but  the  question  whether  he  can  be  made  liable 
for  the  cost  of  fencing  is  another  matter. 

At  common  law  an  infant  may  acquire  land,  but  he  cannot 
convey  it  away ;  he  may  repudiate  ahd  may  give  up  the  purchase 
when  he  comes  of  age.  I  cannot  see  how  an  infant  cannot  just 
as  well  repudiate  his  conditional  purchase  when  he  comes  of  age. 
In  Bacon's  Abridgement,  Tit  I.  8,  it  is  said — "The  privilege  the 
law  allows  infants  being  entirely  calculated  for  their  benefit,  hence 
at  their  full  age  they  are  allowed  to  rectify  and  confirm  their  con- 

(6)  6  Exch.  114 ;  20  L.  J.,  Ex.  97.  (7)  8  Exch.  181. 
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tracts,  or  to  rescind  and  break  through  them,  as  it  shall  seem  most       1882 
for  their  advantage ;  and  therefore  the  purchase  of  an  infant  is      Crick 
only  voidable,  and  vests  the  freehold  in  him  till  he  disagrees    i^^^^y. 
thereto ;  and  his  continuing  in  possession  after  he  comes  of  age  is 
a  tacit  consent  and  confirmation  thereof,  since  it  is  to  turn  to  his 
advantage."    And  following  this  quotation  there  are  a  number  of 
other  passages  to  the  same  effect,  to  show  that  an  infant's  contracts 
are  binding  on  him  if  he  confirm  them ;  yet  unless  there  is  this 
confirmation  on  his  coming  of  age  he  is  not  liable.     I  caimot  see 
how  the  principles  here  laid  down  do  not  apply  to  a  conditional 
purchase.     I  know  of  no  case  in  which  an  infant  has  been  made 
liable  in  respect  of  a  contract  made  by  him  in  respect  of  real 
estate.    Under  these  circumstances,  I  think  that  the  Judge  in  the 
Court  below  was  perfectly  right. 

Sm  G.  Innes,  J.  I  concur  with  His  Honour.  The  matter  has 
been  fully  considered  in  The  UTorth-Weatem  Railway  Company 
V.  M'Michad  (8). 

RvU  discharged. 

Attorney  for  the  appellant :  Eyan,  of  Dubbo,  by  Davidson. 

(8)  5  Exch.  114;  20  LJ.,  Ex.  97. 


PEAHSOX  V.  STEVENS,  seniob. 

**Croum  Lands  AcW*'-39  Vict.,  No.  13,  as.  7,  IS—AppUcatim  far  additional 
selection  must  be  in  person-^Purchaser  from  sheriff  must  complete  residence — 
'*Op€ration  qflav^*—^  Vict.,  No.  29,  *.  23. 
A  tale  by  the  sheriff  nnder  s.fifa.  is  not  a  devolution  by  "operation  of  law,'* 
within  the  meaning  of  sec.  18  of  <'  The  Lands  Act  Amendment  Act"  of  1875;  and 
the  purchaaer  must  fulfil  the  conditions  of  residence. 
An  additioncU  selection,  by  s.  7  of  the  Act,  most  be  appUed  for  in  person. 

Trespass  to  lands  near  Forbes,  No.  76  and  No.  100.  Pleas— 
that  said  lands  were  free-selected  by  Stevens,  junior,  and  the 
defendant  entered  by  his  leave. 

One  Taylor  selected  No.  76,  on  the  18th  of  January,  1877, 
making  his  application  in  person.  On  the  25th  January,  1877, 
he  made  application  for  No.  100,  as  an  additional  selection.    This 


1882. 
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1882  application  was  drawn  up  and  signed  by  him  at  his  solicitor's 
Pearson  oflSce,  in  Forbes;  the  money  was  then  handed  to  the  solicitor,  who 
immediately  took  it  and  the  application  to  the  lands  office  150 
yards  off,  but  Taylor  did  not  accompany  him.  Taylor  resided 
on  these  selections  for  seven  months,  when  his  interest  therein 
was,  under  a  writ  of  fieri  facias,  sold  by  the  sheriff  to  the 
plaintiff.  After  the  sale  no  one  resided  on  the  selections,  which 
were  in  consequence  declared  forfeited  by  the  Government  in  the 
Gazette  of  24th  September,  1880.  On  the  28th  October,  1880, 
the  defendant's  son  selected  both  portions. 

The  cause  was  tried  before  Sir  G.  Inriea,  J.,  and  a  jury  of  four 
at  the  Sydney  sittings  in  November,  1881.  A.  verdict  was  given 
by  consent  for  the  defendant,  with  leave  reserved  for  the 
plaintiff  to  move  to  enter  a  verdict  for  nominal  damages. 

His  Honour  rejected  the  application  by  Taylor  for  the 
additional  selection.  No.  100,  on  the  ground  that  it  had  not  been 
tendered  "  in  person"  by  Taylor,  as  required  by  39  Vict.,  No.  13, 
sec.  7  (1).  The  plaintiff  did  not  apply  for  a  Rule  on  the  ground 
of  this  rejection. 

A  Rule  nisi  to  enter  a  verdict  for  the  plaintiff  was  obtained 
by  Davis  in  the  December  term,  1881,  on  the  grounds — ^That 
Taylors  conditional  purchase,  having  been  sold  by  the  sheriff 
under  a  writ  of  Ji.  fa.,  and  tiunsf erred  by  him  to  the  plaintiff, 
became  vested  in  the  plaintiff  by  "  operation  of  law"  within  the 
meaning  of  39  Vict.,  No.  13,  sec.  18  (2),  and  that  consequently, 
residence  thereon  was  unnecessary,  and  the  declaration  of 
forfeiture  illegal,  and  the  lands  not  open  to  selection  by  Stevens, 
junior. 

Davis  now  moved  to  make  the  Rule  absolute — A  sale  by  the 
sheriff  vests  the  selection  in  the  purchaser  by  the  operation  of 
law.  [Sir  J.  Martin,  C.J.  How  can  that  be  said?  The  purchaser 

(1)  39  Vict.,  No.  13,  sec.  7: — "Every  person  by  testamentary  disposition  or 
application  for  a  conditional  purchase  operation  of  law  the  same  shall  be  held 
must  be  tendered  in  person  by  the  ap-  and  enjoyed  by  such  person  as  a  oondi- 
pHcant  to  the  land  agent  of  the  dis-  tional  purchase  subject  to  the  provisions 
trict.*'— 1  01.  Stat,  574.  of  the  Croum  Lands  AliencUum  Act  of 

(2)  39  Vict.,  No.  13,  s.  IS:—" In  the  1S61  and  this  Act  save  and  except  the 
event  of  land  conditionally  purchased  condition  as  to  residence  .  .  .'* — 1  OL 
devolving  on  or  becoming  vested  in  any  Stat.  577. 
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takes  it  because  he  buys  it  just  as  if  he  had  bought  it  from  any       1882 
other  vendor.]    An  interpretation  has  been  put  on  this  section     pbabson 
by  the  "  Lands  Act  Further  Amendment  Acf*  (3),  which  repeals     gTuvaNs. 
it.    The  23rd  section  of  this  last  Act  distinguishes  between  a 
devolution  by  death  and  a  sale  by  a  sheriflf,  showing  they  had 
hitherto  been  classed  together  as  devolution  by  operation  of  law. 

Salomons,  Q.C.,  ojidSly,  for  the  defendant,  were  not  called  on; 
bub  mentioned  Doe  d.  Hughes  v.  Jones  (4)  and  Playfair  v. 
Musgrove  (5),  as  showing  that  a  sale  by  the  sheriff  was  not  a 
transfer  by  operation  of  law. 

Sir  J.  Martin,  C.J.  This  is  a  very  plain  case.  The  plaintiff 
purchased  the  interest  of  a  conditional  purchaser  at  a  sheriff's 
sale,  but  did  not  afterwards  go  into  occupation  of  the  land.  The 
Lands  Office  declared  the  selection  forfeited  for  non-residence. 
The  defendant  afterwards  took  up  the  same  selection,  and  his 
father's  entry  thereon  is  the  trespass  sued  for.  At  the  trial,  the 
Judge  ruled  that  the  defendant's  entry  was  lawful,  and  directed 
a  verdict  to  be  found  for  him.    Was  this  ruling  wrong  ? 

Mr.  Davis  contends  that,  under  section  18  of  the  1875  Act,  a 
sale  by  the  sheriff  must  be  regarded  as  a  devolution  by  operation 
of  law  of  the  estate  to  the  vendee:  and  he  refers  to  43  Vict.,  No. 
29,  sec.  23,  in  support  of  this  contention.  His  argument  is  that, 
inasmuch  as  certain  circumstances  are  therein  mentioned,  under 
which  there  need  not  be  residence,  and  another  set  of  circum- 
stances— including  sales  by  the  sheriff — under  which  there  must 
be  residence,  the  Legislature  points  out  that  previously  to  the 
later  Act,  residence  was  not  required  in  a  case  like  this. 

There  is  nothing  in  that  argument.  Section  18  of  the  earlier 
Act  dealt  generally  with  the  question  without  pointing  out 
particular  instances.    Section  23  of  the  later  Act  merely  points 

(3)  43  Vict.,  No.  29,  a.  1,  repeals  sec.  conditional  purchaser  himself  was  en- 
18  of  39  Vict,  No.  13.    Sec.  23  enacts  titled  to  .  .  .  and  subject  to  aU  condi- 
that  if  a  conditional  purchaser  dies,  his  tions  of  a  conditional  purchaser  remain- 
devisee,  &C.,  need  not  fulfil  the  condi-  ing  unfulfilled  ..." 
tion  of  residence,  "  And  any  sale  ...  (4)  9  M.  &  W.  373. 
by  a  sheriff  .  .  .   shall  pass  to.a  pur-  (5)  14  M.  &  W.  239. 
chaser  .  .  .  only  such  estate  ...  as  the 
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1882        them  out  more  fully.     Devolution  by  devise  is  included  in  the 
Pb^^rson"  later  enactment,  which  is  not  strictly  a  devolution  by  operation 

Stbvjbns  ^^  ^^^'  ^^^  ^^®  ^y  *''^®  ^*  ^^  *^®  testator.  Having  pointed  out 
in  detail  where  residence  is  not  required,  it  became  necessary  to 
point  out  in  detail  where  it  is.  In  fact,  the  purchaser  took  by 
an  ordinary  purchase  from  the  sheriff,  and  there  was  no  operation 
of  law  involved. 

Sir  G.  Innes,  J.  I  am  of  the  same  opinion.  I  had  no  doubt 
at  the  trial,  and  I  have  heard  nothing  from  Mr.  Davis  to  alter  my 
view.  There  is  nothing  in  section  23  to  show  that  a  sale  by  a 
sheriff  was  included  in  section  18  of  the  earlier  Act. 

RvZe  discharged,  with  costs. 

Attorneys  for  the  plaintiff:  Coonan  &  Ryan. 
Attorneys  for  defendant:  Stephen,  Laurence,  <k  Jaqu^. 


18S2.  OLLIVB  V.  BOROUGH  OF  WATERLOO. 

„ ,    ,Q        Taaation^Defendant  succes^ul  on  one  issue — Action  against  munidpaUty^^l  Ffrf.» 
jfeo.  IV.  ^^   j2^  ^    jj^^  119—22  Vict.,  No.  12,  *.  9— Costs  as  between  attorney  and 

client — General  costs  qf  action, 

0.  sued  the  borough,  who  were  altering  a  street,  in  a  first  count  for  oausing 
sand  and  water  to  flow  on  his  land,  and  in  a  second  oount  for  trespass.  Plea, 
not  guilty  by  statnte.  The  jury  found  for  the  defendants  on  the  first  issue,  and 
for  the  plaintiff  on  the  second,  damages  one  farthing.  They  also  expressed  their 
opinion  the  action  should  never  have  been  brought.  The  judge  refused  to  certify 
for  costs.  Nearly  every  one  of  the  defendant's  witnesses  were  called  in  reference 
to  the  first  issue,  on  which  they  succeeded.  On  appeal  from  the  Prothonotary*a 
taxation. 

Held,  that  the  defendants  were  not  entitled  to  the  general  costs  of  the  action. 

Beld  also,  that  as  the  defendants  had  not  succeeded  altogether  in  the  action 
they  were  not  entitled  to  have  their  costs  taxed  as  between  attorney  and  client 
under  22  Vict.,  No.  12,  s.  9. 

Meld  further,  that  the  Prothonotary  should  allow  the  defendants  the  costs  of 
such  parts  of  the  pleadings,  briefs,  counsels'  fees,  and  witnesses  as  were  appUoable 
substantially  to  the  issues  on  which  they  succeeded. 

Review  of  taxation.  The  declaration  contained  two  counts. 
(1.)  That  the  defendants  altered  a  certain  street  adjoining  the 
plaintiff's  premises  in  such  an  improper,  negligent,  and  unskilful 
manner,  that  large  quantities  of  sand,  earth,  water,  and  other 
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matter,  flowed  on  to  the  plaintiff's  land.   (2.)  That  the  defendants        1882 

broke  and   entered   the  plaintiff's  land.     Plea,  not  guilty  by      qllive 

Statute  31  Viet.,  No.  12,  ss.  117  &  119.     Issue  thereon.  „      ^• 

'  '  ^  Borough  of 

At  the  trial  before  Windeyer,  J.,  the  jury  found  for  the  Waterloo. 
defendants  on  the  first  issue,  and  for  the  plaintiff  on  the  second, 
damages  one  farthing.  Nearly  the  whole  of  the  evideuce  on  both 
sides  was  directed  to  the  first  count.  The  jury  stated  their 
opinion  that  the  action  ought  not  to  have  been  brought.  The 
judge  refused  to  give  a  certificate  for  costs  under  the  "  District 
Court  Act,'*  section  101, 

On  taxation,  the  Prothonotary  decided  that  the  defendants 
were  not  entitled  under  22  Vict.,  No.  12,  s.  9,  "Acta  Shortening 
Act  Amendment  Act**  (1)  to  costs  as  between  attorney  and 
client ;  that  the  defendants  were  not  entitled  to  the  general  costs 
of  the  action ;  and  that  as  the  witnesses  for  the  defence  neces- 
sarily gave  evidence  upon  the  second  count,  he  could  not  allow 
their  expenses  as  defendants'  costs.  From  this  decision  the  defen- 
dants appealed. 

Foster  (SaXomone,  Q.C.,  with  him)  for  the  defendants — We 
succeeded  on  the  first  count,  which  was  the  only  one  as  to  which 
there  was  any  contest.  All  the  witnesses  were  called,  and  all  the 
difficulties  of  law  or  fact  arose  from  the  first  count.  The  costs  of 
the  briefs  and  the  evidence  ought  therefore  to  be  allowed  to  us 
as  the  successful  parties  on  that  issue :  Hazlewood  v.  Back  (2). 
There  the  plaintiff,  who  had  failed  on  the  general  issue,  but  suc- 
ceeded on  two  special  pleas,  was  allowed  the  costs  of  those  issues 
including  a  portion  of  the  briefs  and  counsel's  fees.  Parke,  B., 
says :  "  If  the  defendant,  by  his  pleading,  occasions  the  necessity 
of  larger  briefs  and  fees  to  counsel  he  ought  to  pay  the  expense 
he  occasions  thereby."  Here  it  is  the  plaintiff  who  occasions  the 
expense  by  putting  in  the  first  count,  on  which  was  all  the  con- 
test    That  case  was  subsequent  to,  and  involved  the  same  princi- 

(1)  22  Vict,  No.  12,  8.  9:— "When-  respect  of  anything  .  .  .  done  in  pur- 
erer  a  power  is  conferred,  or  dnty  im-  suance  thereof,  he  may  plead,  ko.,  and 
posed,  by  any  Act  upon  any  person  by  if  he  succeeds  in  the  action,  such  person 
virtne  or  in  the  exercise  of  any  public  shaU  recover  costs  as  between  attorney 
office  .  •  .  and  such  person  is  sued  in    and  client  .  .  ." — 1  OL  Stat,  16. 

t(2)  9M.  &W.  1. 
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1882  pie  as  Spencer  v.  Hammerton  (3).  [Sir  Geo.  Innes,  J.  Spencer  v. 
Ollive  Hammerton  (3)  seems  a  curious  case.  The  defendant  pleaded  not 
BoEouoH  OF  S^^^y>  ^^^  twelve  pleas  of  justification  to  a  libel;  and  the  jury 
Waterloo,  found  for  the  defendant  on  the  general  issue,  and  for  the  plaintiff 
on  the  special  pleas.]  The  defendant  there  had  put  the  plaintiff 
to  the  expense  of  bringing  witnesses  to  confute  the  pleas  of  justi- 
fication, and  therefore  had  to  pay  the  cost  of  preparing  such  evi- 
dence. All  our  witnesses  were  called  to  meet  the  first  count  alone, 
and  on  that  we  succeeded.  The  rule  laid  down  in  Ghay  on  Costa, 
p.  81,  is  approved  of  in  JetveU  v.  Parr  (4)  by  Jervis,  C. J.,  who 
also  says :  "  It  can  make  no  difference  that  a  witness  called  sub- 
stantially to  prove  one  issue,  also  proves  something  applicable  to 
some  other  issue ;  or  that  an  ingenious  counsel  elicits  evidence 
from  him  vltra  that  for  the  purpose  of  giving  which  he  was 
called.  .  .  The  Master  must  determine  whether  the  evidence 
was  substantially  to  prove  one  or  more  issues."  And  in  the  same 
case  Williams,  J.,  says,  "  The  real  question  in  these  cases  is,  what 
occasioned  the  expense  of  the  witness  being  brought  to  the  trial?" 
In  Lu8h*s  Practice,  3rd  ed.,  vol.  2,  p.  903,  it  is  said  that  the  costs 
of  the  witnesses  of  the  party  unsuccessful  in  the  action  are  dis- 
allowed him  "  if  they  were  not  called  to  speak  exclusively  as  to 
the  issues  on  which  he  succeeded;  and  a  test  of  whether  they 
were  so  called  is  whether,  if  the  issue  were  not  on  the  record, 
they  would  have  been  called."  Thus  the  learned  author  and  judge 
shows  he  uses  exclusively  in  the  sense  of  substantially.  In 
Fazakerley  v.  Rogerson  (5)  the  plaintiff  sued  his  tenant  in  case. 
The  first  count  assigned  five  breaches  of  custom  of  cultivation, 
on  the  fifth  of  which  he  obtained  a  verdict  of  Is.  The  second 
count  was  for  waste,  and  the  third  for  trover ;  on  both  of  these 
the  jury  found  for  the  defendant  The  Master  allowed  the 
defendant  the  costs  of  a  special  jury,  and  the  whole  of  the  fees  to 
counsel,  on  the  ground  that  these  fees  would  have  been  necessary 
if  the  second  and  third  counts  had  been  the  only  ones  on  the 
record.  An  application  to  review  was  refused  by  Patteson,  J., 
who  said,  "  Where  a  plaintiff  succeeds  on  a  very  small  part  of  the 
whole  cause  of  action,  and  the  defendant  on  a  far  larger  part,  the 

(3)  4  Ad.  &  EU.  443;  6Nev.  &  M.  22.         (4)  17  C.B.  636 ;  26  L. J.,  CP.  179. 
(6)  1L.M.&P.747. 
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practice  is  to  consider  the  defendant  as  entitled  to  such  1882 
portion  of  the  costs  applicable  to  the  issues  on  which  orxivit 
he  has  succeeded,  as  would  have  be^n  allowed  to  him,  if  they  b^^ough  op 
had  been  the  only  issues  in  the  action.  .  .  .  The  ques-  Waterloo. 
tion  then  comes  to  this,  is  it  possible  to  divide  the  amount  of 
counsel's  fees,  and  the  like,  when  the  defendant  succeeds  on  so 
large  a  part  of  the  case  ?  It  is  obviously  very  difficult  to  say 
that  the  defendant  is  to  be  allowed  a  certain  amount  for  fees  to 
counsel  if  the  fees  paid  be  large,  and  yet  the  same  amount  is  not 
to  be  allowed  if  it  happens  that  they  are  the  whole  fees  paid.  I 
think  that  it  must  be  left  to  the  Master."  [Sib  J.  Martin,  C.J. 
I  do  not  see  that  the  defendant  got  the  general  costs  of  the  action 
there.]  In  Harris  v.  Petherick  (6)  under  the  "  Judicature  Act,'* 
a  plaintiff  who  recovered  only  68.  was  made  to  pay  the  whole 
costs  of  the  action.  In  Eades  v.  Everatt  (7)  the  expense  of  a 
witness  whose  evidence  was  substantially  directed  to  the  issue 
found  for  the  defendant  was  allowed,  although  he  gave  evidence 
on  other  issues.  As  we  have  substantially  succeeded,  we  ought  to 
have  the  general  costs  of  the  action :  Elderton  v.  Emmeus  (8), 
overruling  James  v.  Brook  (9) ;  but  we  do  not  press  this.  [Sir 
Geo.  Innes,  J.,  referred  to  Paterson  v.  Harris  (10).]  The  Protho- 
notary's  mistake  arose  from  thinking  both  counts  were  for  the 
same  cause  of  action;  whereas  the  one  is  case  and  the  other 
trespass. 

Further,  we  are  entitled  to  our  costs  as  between  solicitor  and 
client.  By  thje  ''Acts  Shorteniny  Act "  (11),  sec.  6,  the  borough  is 
a  "person"  within  the  meaning  of  sec.  9  of  the  '' AmeTidment 
Act "  (12).  We  are  sued  for  something  done  by  us  in  the  discharge 
of  a  public  duty,  and  having  succeeded  on  the  chief  issue,  are 
entitled  to  recover  costs  as  between  attorney  and  client.  [Sir  J. 
Martin,  C.J.  Your  position  is  that  "  the  action  "  means  "  any 
issue."]  Yes,  if  the  whole  action  is  for  what  has  been  done  by 
the  defendants  as  a  municipality.  Otherwise,  the  plaintiff,  by 
adding  some  trivial  cause  of  action  to  the  chief  count,  might 

(6)  L.E.4,Q.B.D.611;  48LJ.,O.L.  621.  (10)  2  B.  &  S.;  31  L.J.,  Q.B.  27^. 

(7)  3Dowl.  687.  (11)  16  Vict.,  No.  1 ;  1  OL  Stat.  12. 

(8)  5  D.  &  L.  489.  (12)  See  note  (1)  on  p.  27. 

(9)  16  L.J.,  Q.B.  1080. 
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1882       escape  the  Act.  [Sm  Geo.  Innes,  J.  Then  you  could  apply  to  the 
Oluvb     j^^®  ^  separate  the  trials  of  the  causes  of  action.] 

V, 

Borough  of  PUcJier,  for  the  plaintiff— This  was  a  trespass  to  real  property, 
and  that  is  a  substantial  cause  of  action  whatever  the  pecuniary 
damages  may  be.  The  question  was  the  same  in  both  counts — 
had  the  defendants  encroached  on  our  land,  and  the  surveyors 
would  be  wanted  for  that.  In  Lamder  v.  Dick,  the  plaintiff 
succeeded  in  three  issues  only,  and  the  defendant  in  sixteen;  yet 
the  plaintiff  obtained  the  general  costs  of  the  action,  the  defendant 
being  only  allowed  the  expenses  of  those  witnesses  whose 
evidence  related  escdusivdy  to  those  issues  on  which  he  was 
successful 

No  reply  was  called  for. 

Sir  J.  Martin,  C.J.  We  are  of  opinion  that  this  Rule  must  be 
made  absolute.  We  at  the  same  time  think  that  the  defendants 
are  not  entitled  to  the  general  costs  of  the  action,  and  that  their 
costs  should  be  taxed  as  between  party  and  party,  as  the  22  Vict., 
No.  12,  sec.  9,  does  not  extend  to  a  case  like  this.  The  words 
"  succeeds  in  the  action,"  mean  succeeding  altogether;  and  not  suc- 
ceeding on  one  or  more  issues  only. 

The  Prothonotary  ought  to  allow  the  defendants  the  costs  of 
such  parts  of  the  pleadings,  briefs,  counsel's  fees,  witnesses,  and 
other  expenses,  as  are  applicable  exclusively  to  the  issue  on  which 
they  succeeded.  In  effect  this  was  the  judgment  of  Mr. 
Justice  Patteson  in  Fazakerly  v.  Rogeraan  (13).  The  word  exclusively 
should  be  read  substantially.  Mr.  Justice  Windeyer  reports  that  of 
the  witnesses  examined  the  large  majority  were  called  to  support 
the  issue  on  which  the  defendants  succeeded.  Of  course,  there 
may  have  been  other  witnesses  not  called,  of  whom  he  can  say 
nothing. 

Windeyer,  J.,  and  Sir  Q.  Innes,  J.,  concurred. 

Rule  absolute,  urUhout  costs. 

Attorneys  for  plaintiff:  Slattery  <t  Heydon, 
Attorneys  for  defendants:  Piggott  &  Trickett 
(13)  1  L.M.  &  P.  747. 
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SANDERSON  v.  SMITH  akd  Others.  1882 


KegUgenee — Injury  by  feUow-atrvant  placed  in  a  position  of  authority — Shipowner      p^^  13, 
not  liable  for  an  injury  to  a  lumper  through  the  negligence  of  the  mate  in 
ipUoading, 

The  plamtiff  was  a  Inmper,  engaged  in  nnloading  the  defendants'  ship.  The 
mate  had  sole  charge  of  the  unloading,  and  the  slings  were  supplied  by  him  to  the 
lumpers.  One  of  these  slings  was  rotten,  and  broke,  and  the  plaintiff,  who  was 
not  gouty  of  contributory  negligence,  was  injured. 

Held  {per  Martin,  C.J.,  and  Innes,  J.),  that  the  mate  did  not  represent  the 
owners  in  such  a  way  as  to  take  him  out  of  the  category  of  a  fellow-servant  of  the 
plaintiff  so  as  to  make  the  owners  liable. 

Semble — ^That  an  employer  may  put  a  servant  in  a  position  so  completely  to 
represent  him  that  he  may  make  himself  liable  for  an  injury  by  that  servant  to  a 
fellow-servant. 

WUaon  V.  Merry,  1  L.E.  H.L.  Sa,  s.  326 ;  and  Gallagher  v.  Piper,  16  O.B.,  N.S. 
669 ;  33  ImJ.,  CJP.  329,  considered. 

The  plaintiff,  who  was  a  lumper,  sued  the  defendants,  who 
were  shipowners,  for  that  the  defendants  employed  the  plaintiff, 
with  others,  to  assist  in  unloading  one  of  their  ships  by  means  of 
a  certain  rope  provided  by  the  defendants,  who  well  knew  it  must 
be  of  great  strength  and  soundness ;  yet  the  defendants  negli- 
gently provided  the  rope  in  so  weak,  rotten,  unfit,  and  imperfect 
condition,  that  it  broke  in  hoisting  part  of  the  cargo  then  being 
discharged  by  the  plaintiff  in  the  course  of  his  said  employment, 
and  the  said  part  of  the  cargo  fell  upon  the  plaintiff  and  injured 
him.  Pleas — (1.)  Not  guilty.  (2.)  That  the  injury  was  done  by 
a  fellow-servant  reasonably  fit  to  be  employed.    Issue. 

The  action  was  tried  before  the  Chief  Justice  and  a  jury  of 
four,  at  the  Sydney  sittings  in  November,  1881.  The  following 
is  part  of  the  evidence  given  by  the  plaintiff: — "  I  am  a  lumper, 
and  was  engaged  by  the  defendants'  wharfinger  to  assist  in  dis- 
charging their  ship  Bq^n^abooL  We  hooked  on  three  bags  to  be 
hoisted.  The  rope  broke  and  the  bags  fell  on  me.  My  left  leg 
was  broken.  The  rope  was  rotten  and  unsoimd.  The  sling  that 
broke  belonged  to  the  ship.  There  were  other  slings  there.  The 
mate  was  superintending  the  work.  None  of  the  defendants  were 
there.  They  reside  in  Melbourne.  The  second  mate  was  over- 
overlooking  the  discharging.     I  did  not  see  the  wharfinger  there. 
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1882  I  don't  know  whether  I  or  one  of  the  other  lumpers  picked  up 
Sanderson  the  sling.  When  I  took  up  the  rope  it  seemed  a  good  one.  When 
SauTH.  ^^®  slings  are  thrown  down  we  have  no  time  to  examine  them. 
The  second  mate  does  not  tally  the  cargo.  The  first  mate  over- 
looked all  the  holds.  If  we  were  short  of  slings  the  first  mate 
finds  them.  He  is  the  master  of  the  discharging.  If  we  take  ex- 
ception to  any  of  the  slings  we  ask  for  new  ones."  Another 
witness  said,  ''Sometimes  the  second  mate  was  superintending 
the  discharging."  The  defendants  moved  for  a  nonsuit,  which 
was  refused.  Verdict  for  the  plaintiff*,  400?.,  the  jury  specially 
finding  that  the  chief  mate  acted  as  the  defendants'  general 
manager. 

A  Rule  nisi  for  a  new  trial  was  obtained  by  the  defendants,  on 
the  ground  that  His  Honour  directed  the  jury  that  if  the  chief 
mate  acted  as  general  manager  for  the  defendants  in  discharging 
the  cargo,  then  the  defendants  were  liable  to  the  plaintiff. 

Salomons,  Q.C.  {Bi^uce  Smith  with  him),  moved  to  make  the 
Rule  absolute — This  was  an  injury  arising  from  the  negligence 
of  the  mate,  who,  though  acting  as  a  foreman,  was  but  the  fellow- 
servant  of  the  plaintiff;  the  employer  therefore  is  not  responsible : 
Addison  on  Torts,  3rd  ed.,  182.  The  doctrine  assumed  in 
Murphy  v.  Smith  (1),  that  a  master  is  liable  for  the  acts  of  a 
fellow-servant  whom  he  has  appointed  manager,  is  exploded.  In 
Wilson  V.  Merry  (2),  the  House  of  Lords  reviewed  all  the  cases, 
and  laid  it  down  that  a  workman  being  placed  above  his  fellows 
in  authority,  did  not  make  him  cease  to  be  a  "  feUow- workman." 
In  Howdls  V.  Landore  Sted  Company  (3),  the  company  were 
obliged  by  statute  to  appoint  a  certificated  manager,  yet  he  was 
held  a  "  fellow-servant"  of  a  miner.  BlcuJcbum,  J.,  says  there — 
''A  captain  of  a  ship  must  be  certificated,  but  it  was  never 
suggested  that  that  made  any  difference  in  the  position  of  the 
captain  as  a  servant  of  the  ship-owner";  a  fortiori,  a  mate.  It 
was  the  mate,  not  the  owners,  who  gave  him  this  particular  rope: 
Gallagher  v.  Piper  (4s).    [Sm  Geo.  Innes,  J.    Is  not  the  unloading 

(1)  19  03.,  N.S.  361 ;  12  L.T.,  N.S.        (3)    L.B.,  10  Q.B.  62. 

605.  (4)    16  C.B.,  N.S.  669  j  33  L.  J.,  C.P. 

(2)  L.IL,  1  H.L.  Sc.  326.  320. 


V, 

Smith. 
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left  to  the  mate,  and  does  he  not  then  represent  the  owners  ?]  1882 
Still  he  is  in  the  common  employment,  like  the  foreman  of  works,  sakderson 
[Sm  J.  Mabtin,  C.J.  In  Gallagher  v.  Piper  (5),  all  the  judges 
pnt  the  case  of  a  general  manager  who  may  so  represent  the 
owner  as  to  make  him  liable.  Mr.  Justice  Williams,  on  page  691, 
says — "  But  the  doubt  I  entertain  whether  Phear  was  not  rather 
a  sort  of  deputy-master  than  a  fellow-workman  of  the  plaintiff, 
so  that  a  notice  of  the  insufficiency  of  the  materials  to  him  would 
be  notice  to  the  defendants  themselves."  Mr.  Justice  WiUes,  on 
page  694,  says — "  If  this  had  been  the  case  of  a  person  who 
might  be  said  to  have  authority  to  act  for  the  master  as  a  kind 
of  universal  agent,  I  should  have  been  prepared  to  consider  the 
suggestions  thrown  out  by  my  brother  Bylea  in  Clarke  v. 
Holmes  (6),  and  see  whether  he  would  come  within  the  denomi- 
nation of  a  servant  at  all."  Mr.  Justice  Byles,  who  dissented 
from  th  e  majority,  says,  on  page  696 — '*  It  is  material  in  the  first 
place  to  consider  the  position  of  Phear.  As  I  understood  the 
evidence,  he  was  not  merely  the  foreman  or  manager  pro  hoc 
vice,  but  had  been  the  general  manager  of  the  defendant's  works 
for  many  years.  ...  He  was  acting-master."]  The  mate  is 
not  an  universal  agent.  [Sir  Geo.  Innes,  J.  You  are  sued  for 
negligently  supplying  rotten  materials :  Hyman  v.  Nye  (7).]  It 
was  a  fellow- workman  who  gave  them :  Searle  v.  Lindsay  (8). 
This  point  has  been  decided  in  Victoria  in  Clancy  v.  Harrison  (9). 

Davis  {Harris  with  him),  for  the  plaintiff — Each  of  the  cases 
cited  turns  upon  its  own  facts.  In  Brady  v.  Giles  (10),  Lord 
Abmger  says,  "Each  case  depends  on  its  own  circumstances." 
All  the  cases  recognise  the  possible  position  of  a  servant  so 
representing  the  master  as  to  make  him  liable.  It  is  a  question 
for  the  jury,  and  they  had  sufficient  evidence  in  the  passages, 
"He  is  the  master  of  the  discharging,*  "The  mate  supplies  the 
ropes."  The  lumpers  are  not  on  the  ship's  articles;  they  are  not 
fellow-servants  of  the  mate.    A  nonsuit  was  asked  for  and  re- 

(5)  16C.B.,  N.S.  669;  33  L.J.,  C.P.  (8)  11  C.B.,  N.S.  429;  8  Jur.  N.S. 
329.  746;  31  L. J.,  C.P.  106. 

(6)  7  H.  &  N.  937,  949 ;  8  Jur.  N.S.  (9)    4  V.L.R.  437. 
992 ;  31  LJ.,  Ex.  356.  (10)    1  Moo.  &  B.  494. 

(7)  6Q.B.D.  686. 
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1882       fused.    [Sib  J.  Mabtin,  C.  J.    I  think  a  judge  may  refuse  to  non- 

Sakdbrson'  suit,  and  still  may  not  consider  the  evidence  sufficient  to  support 

Sjoth       *  verdict]     The  defendants  ought  to  have  tested  the  rope,  as 

hawsers  and  railway  carriages  are  tested.    The  rope  showed  no 

external  signs  of  rottenness. 

SdUymona  in  reply — Clarke  v.  Holmes  (11),  and  OaUagher  v. 
Piper  (12),  are  enumerated  in  Bigelov/a  Overruled  Caeea, 

Sib  J.  Mabtin,  C.J.  In  this  case  the  plaintiff  was  a  lumper, 
employed  in  discharging  the  cargo  of  a  vessel  of  the  defendants. 
The  work  was  superintended  by  the  chief  mate  of  that  vessel, 
who  appeared  to  have  the  sole  management  of  the  discharging. 
There  was  a  donkey-engine  by  means  of  which  goods  were  drawn 
quickly  up  from  the  hold. 

As  some  bags  were  being  drawn  up,  the  plaintiff  stood  under 
them  for  a  moment.  The  slings  broke,  and  the  bags  fell  on  him^ 
breaking  his  leg  and  inflicting  other  injuries.  For  this  the  jury 
awarded  him  4002.  damages. 

The  case  was  tried  before  me,  and,  in  summing  up,  I  said  that 
although  the  owners  did  not  personally  interfere;  yet,  if  they  were 
represented  by  the  chief  mate,  and  he  was  in  that  position,  clothed 
with  their  authority,  they  would  be  liable.  The  question,  as  I 
told  the  jury,  was  whether  the  person  conducting  the  unloading 
was  there  as  the  defendants'  general  manager,  and  they  found 
that  he  was. 

I  also  told  them  that  the  owners  would  be  liable  only  in  the 
event  of  negligence  in  supplying  an  insufficient  rope;  and  not 
even  then  if  the  plaintiff  could  have  avoided  the  accident  by  the 
-exercise  of  reasonable  care.  Their  finding  shows  that  there  was^ 
no  want  of  care  on  the  plaintiff^s  part. 

The  defendants  now  move  for  a  new  trial,  on  the  ground  of 
misdirection.  I  think  there  are  many  cases  where  a  man  may 
put  a  manager  in  his  employment  so  completely  in  his  shoes  that 
he  may  be  made  liable  for  an  injury  sustained  by  another  servant 
by  reason  of  such  manager's  negligence.     The  question  now  is, 

(11)   7  H.  &  N.  937,  949;  8  Jur.  N.S.      (12)    16  C.B.,  N.S.  669;  33  L,J.,  C.P. 
992;  31  L.J.,  Ex.  356.  329, 
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was  (he  evidence  sufficient  to  show  the  mate  stood  in  this       1882 
position?    Though  I  refused  to  nonsuit,  I   think  that  there  Sanderson 
was  not    in   fact   sufficient  evidence   to   support   the   special      gi^J^H, 
finding  of  the  jury;  and  that  the  Rule  should  therefore  be  made 
absolute. 

Sm  Geo.  Innes,  J.  I  quite  agree  that  it  would  be  dangerous 
to  hold  that  there  can  be  no  circumstances  which  would  make 
the  defendants  liable  for  an  injury  done  by  their  mate  to  a 
person  in  the  plaintiff's  position.  But  here  the  mate,  though 
superintending  the  discharging,  is  yet  in  common  employment 
with,  and  a  fellow  servant  of,  the  lumpers.  That  being  so,  the  law 
is  clear  that  if  the  person  appointed  was  originally  competent  the 
employer  is  not  liable. 

If  there  had  been  sufficient  evidence  of  the  relation  of  employer 
and  employed  existing  between  the  mate  and  the  lumpers,  there 
was  plenty  of  evidence  of  negligence.  The  rope  was  not 
exposed  to  an  unusual  strain.  It  is  absurd  to  expect  the  lumper 
to  put  it  to  the  test;  that  should  be  done  by  the  person  who 
supplies  it 

Rvle  cbbaolute. 
Attorneys  for  plaintiff:  Greer  Jt  Wild. 
Attorneys  for  defendants :  Norton  <b  Smith. 
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"SUUuU  of  LimUaiUms,'*  2  &  3  WUl.  IV.,  c.  27,  9ecs.  1,  2,  6,  16,  17,  18—      jp»e6.  16. 
Stma  against  admiiusirator,  as  against  heir,  in  respect  of  real  estate  —  Real 
EstaU  of  Intestates  Distributum  Act,  22  Vict.  No.  20,  sec  1. 

D.  died  in  1853,  intestate,  in  this  colony,  possessed  of  real  estate  here.  The 
defendant  took  possession  on  D.'s  death.  D.'s  heir,  J.  H.,  never  left  England, 
and  died  in  1866.  22  Vict.,  No.  20,  sec.  1,  by  which  real  estate  devolved  on  the 
administrator  instead  of  the  heir,  came  into  force  in  1863.  In  1880,  J.  H.'s  eldest 
scm,  the  plaintiff  came  to  the  colony,  took  ont  letters  of  administration  to  J.  H., 
and  bronght  ejectment. 

Held,  that  he  was  barred  by  the  **8tatute  qf  Limitations." 

D2 
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1882  Sefnbk,  the  "  Real  Estates  of  IntesUUes  Distribution  Act,*'  22  Vict  No.  20,  doe« 

'  not  place  the  administrator  in  any  better  position,  as  regards  time,  than  the  heir. 

J£NKINS         It  is  an  inflexible  role  that  when  the  Statute  has  once  began  to  ran,  nothing  can 

Jenkins.     ■*<>?  i** 

Stanford's  Case  (1)  and  Murray  v.  East  India  Company  (2)  explained. 

Ejectment.  David  Jenkins  died  in  1853,  intestate  and 
without  issue,  seized  in  fee  of  considerable  real  property  in 
West  Maitland,  in  this  colony.  Joseph  Henry  Jenkins,  his  heir, 
lived  in  England,  and  never  came  to  the  colony;  he  died  intestate 
in  1866.  His  son  John,  the'plaintiff,  attained  the  age  of  21  in 
April,  1880,  when  he  came  for  the  first  time  to  the  colony;  and 
in  August,  1880,  took  out  letters  of  administration  to  his  father's 
(Joseph  Henry's)  estate,  and  commenced  this  action.  The 
defendant  had  occupied  the  land  since  1853  without  acknow-* 
ledging  the  title  of  the  plaintiff  or  his  father. 

The  action  came  on  for  trial  at  the  Maitland  Circuit  in 
October,  1881.  At  the  close  of  the  opening  speech,  relating 
the  above  facts,  Mr.  Justice  Windeyer  nonsuited  the  plain- 
tiff. 

In  December,  1881,  Darley,  Q.C.,  obtained  a  Rule  nisi  for  a 
new  trial,  on  the  ground  that  His  Honour  was  wrong  in  holding 
the  plaintiff  barred  by  the  "Statute  of  LimitcUiona" 

SalomoTis,  Q.C.,  and  Donovan,  for  the  plaintiff,  now  moved  to 
make  the  Rule  absolute — If  our  client  sued  as  heir  he  would  be 
out  of  time.  But  by  22  Vict.,  No.  20  (3),  real  estate  passes  to  the 
administrator.  For  the  purposes  of  devolution  it  is  converted 
into  chattel  real  estate.  Such  a  case  cannot  of  course  arise  in 
England.  The  earlier  Statutes  of  Limitation  did  not  run  against 
the  administrator  until  he  had  obtained  his  letters.    Then  the 

(1)  Cited  in  Saffyn  ▼.  Adams,  Cro.  land  which  by  the  operation  of  the  law 
Jac.  61;  Co.  Rep.  Part  V.,  123b,  Vol.  3,  relating  to  real  property  now  in  force 
^,2fn\^*8helford^s  Real  Prop,  Stat"  l^,  would,  upon  the  death  of  the  owner 
Sth  ed.  intestate  in  respect  of  such  land,  pass  to 

(2)  5  B.  &  Aid.  204,  214.  his  heir-at-law,   shall   instead   thereof 

(3)  22  Vict.,  No.  20: — **  Whereas  it  is  pass  to  andbeoome^vested  in  his  personal 
expedient  to  alter  the  law  relating  to  representatives,  in  like  manner  as  is  now 
the  succession  to  real  estate  in  cases  of  the  case  with  chattel  real  property." — 
intastacy ;  Be  it  enacted,  s.  1.    From  2  Oh  Stat,,  1939. 

and  after  the  passing  of   this  Act  all 
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6fch  section  (4)  of  3  &  4  Will.  IV.,  c  27,  was  passed  to  make  the  1882 
Statute  run  from  the  time  when  letters  might  have  been  Jenkins 
taken  oui  But  this  section  refers  only  to  chattel  interests,  j  ^ 
As  to  real  estate  we  are  remitted  to  the  old  trule. 
On  Joseph's  death  in  England,  in  1866,  the  plaintiff 
could  not  bring  an  action,  for  he  had  not  letters. 
[Sir  J.  Martin,  C.J.  Somebody  else  could  have  taken  out 
letters.  Where  do  you  say  the  legal  estate  went  to  on  Joseph's 
death  ?]  Nowhere.  It  was  in  nubUms,  It  could  not  have  gone 
to  the  heir,  or  he  would  have  beenentitled  to  a  writ  of  ejectment 
at  once,  before  letters  could  be  granted;  it  could  not  go  to  the 
administrator,  for  he  was  not  in  existence.  [The  Chief  Justice 
inquired  if  Norman  v.  Peck  was  reported:  vide  post,  p.  42.]  The 
plaintiff  took  out  letters  in  1880.  The  Statute  did  not  run 
against  him  till  then:  Stamford's  Case,  cited  in  Saffyn  v, 
Adaras  (5).  The  same  point  was  decided  in  Gary  v.  Stephen- 
son  (6),  or  Curry  v.  Stephenson  (7).  In  Murray  v.  East  India 
Company  (8),  Abbott,  C.J.,  says,  on  page  214 — "  Now,  independ- 
ently of  authority,  we  think  that  it  cannot  be  said  that  a  cause 
of  action  exists,  unless  there  be  also  a  person  in  existence 
capable  of  suing."  .  Just  before,  on  the  same  page,  is  cited  the 
unreported  case  of  Fairclaim  v.  Little,  where  eighty  years 
between  the  death  aud  the  grant  did  not  disentitle  the  adminb- 
trator  to  sue.  [Sir  J.  Martin,  C.J.  In  all  those  cases  the  death 
occurred  before  the  Statute  began  to  run.]   Sections  16, 17, 18  (9), 

(4)  3  &  4  Wm.  rV.,  a  27,  8.  6:— "For       (9)   3  &  4  WiU.  IV.,  c.  27,  sec.  16:— 

tbe  pttrposes  of  this  Act  an  adminis-  "Provided  always    .  .   .   that  if,  at  the 

trator  claiming  the  estate  or  interest  of  time  at  which  the  right  of  any  person  to 

the  deceased  person  of  whose  ehaUels  he  .     .     .    bring  an  action  to  recover  any 

shall  be  appointed  administrator,  shall  land    .    .    .    shall  have  first  accrued  as 

be  deemed  to  claim  as  if  there  had  been  aforesaid,  such  person  shaU  have  been 

nointervalof  time  between  the  death  of  under  any  of  the  disabilities    .    •    . 

such  deceased  person  and  the  grant  of  infancy   ...    or  absence  beyond  seas, 

the  letters  of  administration.*'— 2  01,  then  such  person,  or  the  persons  claiming 

8taL,  1931.  through  him,  may,  notwithstanding  the 

(6)    Cro.  Jac.  61;  Co.  Rep.  Part  V.,  period  of  twenty  years  .  .  .  shaU  have 

123b,  Vol.  3,  p.  257;  **Shel/ord*»  Real  expired   .    .    .    bring  an  action   .   •    • 

Pn^,  BUU"  163,  8th  ed.  at  any  time  within  ten  years  next  after 

(6)  2  Salk.  421.  the  time  at  which  the  person,  to  whom 

(7)  4  Mod.  376.  such  right  shall  have  first  accrued  as 

(8)  6  B.  &  Aid.  204,  214.  aforesaid,  shaU  have  ceased  to  be  under 

any  such  disability,  or  shall  have  died 
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limiting  the  time  in  cases  of  disability,  do  not  apply  to  an 
administrator.  There  were  similar  clauses  in  previous  Acts,  but 
the  argument  of  "disability"  was  never  urged  against  the 
administrator.  He  is  not  a  person  "claiming  through"  the 
intestate:  his  rights  are  given  by  the  appointment  of  the  Court. 
The  statute  takes  away  the  rights  of  the  owner,  and  should  be 
construed  strictly. 


Rogers  for  the  defendant — If  the  plaintiflTs  argument  is  right 
he  can,  by  deferring  to  take  out  letters  of  administration, 
bring  his  action  at  any  time.  As  heir,  it  is  plain  that  1876,  ten 
years  after  his  father's  death,  was  the  latest  time  in  which  he 
could  bring  his  action:  Devine  v.  Hollowdy  (10).  My  title  is 
therefore,  perfect  under  the  " Statute  of  Limitations"  It  is  for 
the  plaintiff  to  show  the  latter  Act,  22  Vict.  No.  20  (11),  takes  his 
case  out  of  the  '* Statute  of  Limitations"  Section  2  of  the 
Statute  (12)  is  express:  "No  person"  shall  bring  an  action  after 
twenty  years,  unless  he  is  within  the  exceptions  thereinafter 
mentioned.  The  later  Act  (11)  does  not  change  "land"  into 
"chattels;"  it  is  silent  as  to  the  ''Statute  of  Limitations;"   it 


(which  shaU  have  first  happened)."  Seo. 
17:— "Provided  .  .  .  that  no  .  .  . 
action  shall  be  brought  by  any  person 
who,  at  the  time  at  which  his  right 
.  .  .  .  to  bring  an  action  to.recover 
any  land  shall  have  first  accrued,  shall 
be  nnder  any  of  the  disabilities  herein- 
before mentioned,  or  by  any  person 
claiming  through  him,  but  within  forty 
years  next  after  the  time  at  which  such 
right  shaU  have  first  accraed,  although 
the  person  under  disability  a,%  such  time 
may  have  remained  under  one  or  more 
of  such  disabilitieB  during  the  whole  of 
such  forty  years,  or  although  the  term 
of  ten  years,  from  the  time  at  which  he 
shall  have  ceased  to  be  under  any  such 
disability,  or  have  died,  shaU  not  have 
ejcpired."  Sec.  18:— "Provided  .  . .  that 
when  any  person  shall  be  under  any  of 
the  disabilities  .  .  ,  at  the  time  at 
which  his  right  to  •  .  .  bring  an 
action  .  .  .  shaU  have  first  accrued, 
and  shall  depart  this  life  without  having 
ceased  to  be  under  any  such  disability, 


no  time  .  .  .  beyond  the  said  period 
of  twenty  years  ...  or  the  said 
period  of  ten  years  next  after  the  time 
at  which  such  person  shall  have  died, 
shall  be  allowed  by  reason  of  any  dis- 
ability  of  any  other  person." — 2  01,  Stat, 
1933. 

(10)  14  Moo.,  P.C.C.  290;  9  W.R.  642. 

(11)  See  note  3  on  p.  36. 

(12)  3  &  4  WilL  IV.,  c  27,  sec.  1 
enacts  '*and  the  person  through  whom 
another  person  is  said  to  claim  shall 
mean  any  person  by  through  or  under  or 
by  the  act  of  whom  the  person  so  claim- 
ing became  entitled  to  the  estate  or  in- 
terest claimed  as  heir  .  .  •  ad- 
ministrator ...  or  otherwise. 
Sec.  2:  No  person  shall  .  .  .  bring  an 
action  to  recover  any  land  or  rent,  but 
within  twenty  years  next  after  the  time 
at  which  the  right  ...  to  bring 
such  action  shall  have  first  accrued  to 
such  person  or  some  person  through 
whom  he  claims."— 2  01  SUU.  1929. 
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simply  says  the  land  shall  go  to  an  administrator,  or  by  section  6        1882 
to  an  executor,  instead  of  to  the  heir,  and  leaves  it  still  liable  to     jenku^s 
the  incidents  of  dower  and   curtesy.     By  the  interpretation    j^^^s. 
clause  (13)  an  administrator  is  a  "  person  claiming  through"  the 
intestate.      But  the  most   complete  answer  to  the  plaintiff  is 
that  the  Statute  commenced  to  run  in  1853,  and  nothing  can 
stop  it. 

Salomona  in  reply — The  running  of  the  Statute  was  suspended 
from  1876  to  1880;  for,  as  there  was  no  administrator,  there  was 
no  one  for  it  to  run  against. 

Sm  J.  Martin,  C.J.  In  this  case,  David  Jenkins  died  in  1853 
in  this  colony.  His  heir,  J.  H.  Jenkins,  was  then  in  England, 
where  he  remained  until  his  death  in  1866.  In  1853,  this  pro- 
perty was  taken  possession  of  by  some  person  adversely  to  J.  H. 
Jenkins.  At  that  time,  therefore,  a  right  of  action  accrued  to 
him  to  recover  possession  of  the  land.  As  he  was  beyond  the 
seas  he  had  twenty  years  from  the  accruing  of  such  right,  or  ten 
years  from  the  ceasing  of  his  disability — whichever  period  should 
be  longest — to  bring  his  action.  Had  he  lived,  he  might  possibly 
have  brought  his  action  within  forty  years  from  1853.  But  he 
died  when  thirteen  years  only  had  passed  after  his  right  of  action 
had  accrued.  The  "  Statute  of  Limitationa"  was  running  duiing 
those  years.  His  heir — if  no  local  statute  interfered — would  have 
had  twenty  years  from  the  time  when  such  right  of  action  accrued, 
or  ten  years  after  his  father's  death,  in  which  to  bring  his  action. 
So  that,  if  the  Statute  ran  for  five  years  during  the  life  of  J.  H. 
Jenkins,  his  heir  would  have  either  ten  years  from  his  death,  or 
twenty  years  from  the  first  invasion  of  his  rights,  whichever 
served  his  purpose  best.  If  J.  H.  Jenkins  lived,  for  example, 
twenty  years,  his  heir  would  do  better  to  take  ten  jrears  after  his 
death.  This  extension  of  ten  years  has  application  only  to  the 
death  of  the  person  first  entitled — ^that  is,  in  this  case,  ten  years 
from  1866.  Apart,  therefore,  from  our  Act  (14),  the  plaintiff 
would  be  out  of  Court:  because,  twenty  years  from  1853,  when 
the  right  accrued  first,  and  ten  years  from  1866,  when  the  person 
(13)    See  note  12  on  p.  88.  (14)    See  note  3  on  p.  36. 
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1882        under  disability  died,  had  each  expired  before  this  action  was 
Jenkins     commenced. 

But  it  is  said  that  the  present  plaintiff  took  out  letters  of 
administration  to  Joseph  Henry,  who  died  thirteen  years  after 
his  right  accrued ;  and  it  is  contended  that,  as  administrator,  he 
could  bring  his  action  twenty  years  after  that  time,  or  at  all 
events,  seven  years  after  the  date  of  the  letters  of  administration, 
so  as  to  make  up  the  twenty  years  his  father,  J.  H.  Jenkins,  was 
entitled  to.  It  was  argued  that  no  time  ran  against  the  adminis- 
trator before  his  letters  of  administration  were  granted,  during 
the  interval  from  1866  to  1880. 

We  have  been  referred  to  decisions  in  suits  relating  to  chattel 
interests  in  land,  and  to  choses  in  action,  in  which  the  adminis- 
trator had  twenty  years  (or  six  years,  as  the  case  might  be)  from 
the  time  the  letters  of  administration  were  granted  to  him.  But 
all  those  cases  turned  on  the  fact  that  the  Statute  had  not  com- 
menced to  run  before  the  death  of  the  intestate.  In  Murray  v. 
East  India  Comparvy  (15),  the  action  was  brought  by  an  adminis- 
trator upon  bills  accepted  by  the  defendants  after  the  death  of  the 
intestate.  It  was  held  that  between  the  death  and  the  grant 
time  did  not  run ;  because  there  b  no  cause  of  action  until  there 
is  a  party  capable  of  suing.  That  will  be  found  in  all  the  cases. 
The  Statute  will  run  from  the  time  of  the  grant,  only,  if  it  had 
not  begun  to  run  before. 

But  that  is  not  the  case  here.  The  Statute  began  to  run  in 
1853,  or  twenty-seven  years  before  the  letters  were  taken  out. 
That  distinguishes  this  case  from  those  cited  supposing  they 
applied.  In  all  of  them  the  Statute  could  not  begin  to  run,  for 
there  was  no  one  for  it  to  run  against.  Here  it  had  begun  to  run. 
Now,  it  is  an  inflexible  rule  that  nothing  stops  the  Statute 
running  when  once  it  has  begun  to  run. 

To  enable  the  plaintiff  to  succeed,  we  must  import  words  into 
the  "Beal  Estate  of  Intestates  Distrihution  Act''  which  are  not 
there  now.  We  must,  because  the  Legislature  has  directed  that 
realty  in  cases  of  intestacy  shall  vest  in  the  administrator,  superadd 
a  clause  to  the  effect  that  the  "Statute  of  Limitations"  shall 
cease  to  run  between  the  death  of  the  intestate  and  the  granting 
(15)  5  B.  ft  Aid.  204,  214. 
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of  the  letters  of  administration.    This  might  be  convenient,  but        1S82 
it  cannot  be  done.    I  cannot  see  that  the  administrator  is  to  be     jenmns 
placed  in  a  better  position  than  the  heir-at-law  was.  ,    ^• 

Sm  Geo.  Innes,  J.  In  this  case,  David  Henry  Jenkins  died  in 
1853,  leaving  Joseph  Henry  Jenkins  his  heir,  and  thereupon  the 
husband  of  the  defendant  wrongfully  entered  into  possession,  and 
has  continued  in  such  possession  ever  since.  There  can  be  no 
question  that  the  moment  when,  after  David's  death,  the  defen- 
dant's husband  entered  into  possession,  a  cause  of  action  accrued 
to  Joseph  within  the  meaning  of  the  2nd  section  of  the  "  Statute 
of  Liraitationa**  (16) ;  subject  only  to  his  being  saved  from  the 
operation  of  the  Statute,  by  reason  of  the  disability  of  his  being 
beyond  seas.  The  Statute  then  commenced  to  run  in  1853. 
Joseph  died  in  1866.  For  thirteen  years  in  his  lifetime  the  Statute 
had  been  running.  He  then  dies,  being  still  under  the  disability, 
leaving  his  son  John,  the  plaintiff,  a  minor,  his  heir-at-law.  In 
the  meantime  the  colonial  Statute,  26  Yict.  No.  20,  had  been 
passed.  p3j8  Honour  here  read  the  1st  section  (17)].  It  has  been 
rightly  admitted  that,  but  for  that  Statute,  the  plaintiff,  as  he  had 
not  brought  his  action  till  after  1876,  would  have  been  out  of 
court  But  it  is  contended  that  the  operation  of  this  Statute, 
which  vests  in  the  personal  representative  the  succession  to  the 
real  estate  of  an  intestate,  has  introduced  a  change,  and  gives  the 
administrator  an  independent  right  to  the  land ;  that  he  takes  no 
derivative  title  from  the  intestate ;  and  that  as  he  does  not  take 
it  "  through  "  the  intestate,  he  is  not  affected  by  those  provisions 
of  the  "  Statute  of  Limitations''  which  bar  a  person  claiming 
"  through  "  another  to  whom  a  right  of  action  has  accrued.  It  is 
urged  that  the  right  of  action  accrues  only  for  the  first  time,  as 
regards  him,  when  the  letters  of  administration  were  granted; 
and  that  the  law  here  is  now,  with  reference  to  real  estate,  in  a 
similar  position  to  what  it  was  in  England  with  reference  to 
chattels  real  before  the  6th  section  of  the  "Statute  of  Limi- 
tations" (18)  was  passed.  That  would  be  to  give  the  local  Statute 
the  effect  of  changing  the  nature  of  the  property.    I  think  it  has 

(16)  See  note  12  on  p.  38»  (17)  See  note  3  on  p.  36. 

(18)  See  note  4  on  p.  37. 
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1882        not  such  an  effect,  but  that  while  the  administrator  has  the 

Jenkins     benefit  of  the  Act  by  taking  the  land,  it  does  not  put  him  in  any 

Jenkins.     ^^^^^^  position  than  the  heir  as  regards  the  "  Statute  of  LhTm- 

tations'*     The  plaintiff  was,  therefore,  in  my  opinion,  properly 

nonsuited. 

RvXe  discharged. 

Attorney  for  plaintiff:  Brennan,  agent  for  MnUen,  of  Maitland 
Attorneys  for  defendant :  Dixon  <t  Plomley. 


1876. 


NORMAN  AND  Wife  v.  PECK. 

-z      — Real  estate  qf  intestateS'-2e  Vict.  No.  20,  sec.   I— Title  of  odmirMtrator  relates 

^^'  ^*  hack  to  the  death  of  the  inteetate^lS  Vict.  No.  19,  see.  52^Mortgagee'8  statutory 

receipt,  endorsed  when  there  is  no  mortgagor's  administrator ,  vests  the  legal  estate 
in  such  administrator  when  subsequently  appointed— 12  Vict.  No.  26,  sec.  25, 
applies  to  mortgages  dated  before  that  Act — A  mortgagor's  administrator  can 
bring  ejectment. 

Ejectment  :  Matthew  Peck  was,  in  1857,  the  owner  of  the  land  in  qnestion. 
In  May,  1857,  he  mortgaged  to  Dodds.  In  1868  he  was  drowned.  The  assent  to 
26  Vict.  No.  20  had  then  heen  given,  so  also  to  26  Vict.  No.  12.  The  defendant, 
the  only  son,  alleging  that  he  was  the  heir-at-law,  tamed  his  mother  and  sisters 
out  of  possession.  Letters  of  administration  were  granted  to  Peck's  widow  in 
1865.  The  mortgage  was  paid  of^  partly  by  Mrs.  Peck,  in  her  life  time,  and 
partly  after  her  death,  by  Mrs.  Norman;  and,  in  July,  1874^  a  statutory  discharge 
was  indorsed  on  the  mortgage  and  registered.  In  December,  1875,  letters  de 
bonis  non  were  granted  to  female  plaintiff.  In  February,  1876,  the  plaintiff  and 
his  wife  brought  this  action  in  her  right  as  administratrix,  and  they  recovered  a 
verdict. 

A  Rule  nisi  for  a  new  trial  was  obtained  on  the  grounds  inter  aUa — (2)  That  the 
judge  was  wrong  in  ruling  that  if  the  indorsement  on  a  certain  mortgage  deed 
operated  as  a  re-conveyance,  it  operated  as  a  re-conveyance  to  the  female  plaintiff 
(3)  That  at  the  time  of  the  action  brought  the  legal  estate  was  not  in  the  female 
plaintiff,  and  that  under  the  circumstances  the  action  of  ejectment  could  not  be 
maintained. 

O,  B,  Simpson,  for  the  defendant,  moved  to  make  the  Rule  absolute — The 
intestate  himself  had  not  the  legal  title,  for  26  Vict.  No.  12,  sec  25  (1),  does 
not  apply  to  mortgages  created  before  the  Act.  The  effect  of  the  receipt  was 
to  vest  the  legal  estate  by  16  Vict  No.  19,  sec.  52  (2),  in  the  person  '*  who  shall 
at  the  time  of  such  payment  be  entitled  to  the  equity  of  redemption.**  That  was 
not  'M.n.  Norman,  for  she  had  not  taken  letters  out  then.    26  Vict.  No.  20,  sec 

(1)  2  OL  Stat.*2457.  (2)  2  01.  Stat.  2447. 
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1,  (3),  says  the  real  estate  is  to  go  to  the  admimBtrator,  hut  does  not  say  where  it  1876 

is  hefore  he  is  appointed.    [Sir  W.  Mankino,  J.    The  question  is  whether  it  is  — — 

in  suspense,  or  whether  the  title  of  the  administrator  relates  back  to  the  death  T]  Norman 

The  title  of  an  administrator  does  not  always  relate  back  to  the  death :  B.  v.  Peck. 
JnhahUants  ofJIorsley  (4).    In  Bcieon  v.  Simpson  (5),  Baron  Parke  thinks  that  an 
allegation  that  plaintiff  was  lawfully  possessed  of  the  intestate's  term  at  a  certain 
time  was  not  proved  by  showing  she  took  out  letters  after  that  tipie. 

FoOer,  eontra—By  26  Vict.  No.  12,  sec.  25  (6),  the  deceased  had  the  legal 
estate  as  against  every  one  but  his  mortgagee;  for  by  sec.  69,  that  Act  applies 
to  deeds  created  before  passing.  By  26  Vict.  No.  20,  sec.  1  (3),  that  estate  is 
now  in  the  plaintiffs.  It  passes  as  if  it  were  a  chattel  real.  The  title  of  an 
administrator  relates  back  to  the  death:  1  Williams  on  BkcectUors,  p.  632,  7th  Ed.; 
Selwyn's  Nisi  Prius,  717,  6th  Ed.;  PaUen  v.  PaUen  (7);  Foster  v.  BaUs  (8).  The 
dktwm  in  Bacon  v.  Simpson  (5)  was  unnecessary  for  the  decision.  Any  estate 
transferred  by  the  receipt,  would  vest  in  Mrs.  Norman. 

Simpson  in  reply. 

Sir  J.  Majitin,  C.  J.  The  legal  estate,  as  against  every  one  but  the  mortgagee, 
passed  to  the  female  plaintiff  by  the  clear  meaning  of  26  Vict.  No.  20,  sec.  1  (3). 

The  title  of  the  administratrix  related  back  to  the  time  of  the  death  of  the 
mtestate.  The  plaintiffs  had  the  legal  estate,  as  against  the  defendant,  by  the 
provision  of  the  25th  section  of  26  Vict.  No.  12,  although  the  land  was  mort- 
gaged to  another  person.    The  rule  must  be  discharged. 

Hargravx,  p.  J.,  and  Sir  W.  Manning,  J.,  concurred. 

Bule  discharged. 
Attorney  for  plaintifib :  MuUen,  of  Maitland,  by  Oliver, 
Attorney  for  the  defendant:  B,  W,  Thompson,  of  Maitland,  by  BoUn  it  Salter. 

(3)  2  OL  Stat.  1939.  (6)  2  01.  SUt  2457. 

(4)  8  East.  405.  (7)  1  Alcock  ft  Napier  436. 

(5)  3  M.  ft  W.  78,  87.  (8)  12  M.  ft  W.  226. 


Re  FERGUSSON.  1882 


i»  fpj^^^g^  Property  Act,'*  26  Vict,  No,  12,  s.  2J^— Mortgagor  has  not  the  legal  estate—    Feb,  14,  17. 
Bute  in  Shelley's  caseSettlemeni — Mortgage — Limitations  in  equity  o/redemp' 
tion—Enlargement  0/ power  in  settUmenL 

The  mor^^agor  of  land,  by  deed  of  settlement,  conveyed  to  trustees  and  their 
heirs  to  such  uses  as  Sarah  F.  should  from  time  to  time  by  deed  appoint,  and  in 
default  of  (or  until  such  appointment,  to  the  use  of  said  trustees,  their  heirs  and 
assigns,  during  the  life  of  the  said  Sarah  F.,  upon  trust  to  permit  the  said  heredita- 
ments  and  premises,  and  the  rents,  issues,  and  profits  thereof,  to  be  used  and 
enjoyed  for  the  sole  and  separate  use  of  said  Sarah  F.  for  life ;  and  from  and  after 
her  decease  to  W.  F.,  for  life;  remainder  to  the  use  of  the  heirs  and  assigns  of  said 
Sarah  F. 

Held,  that  the  26  Vict.  No.  12,  s.  25,  does  not  alter  the  rules  of  conveyancing  so 
as  to  caose  the  mortgagor  to  retain  the  legal  estate,  notwithstanding  the  mortgage 
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2S32        deed.   The  role  in  8heUey*a  ecue  applies  to  this  oonveyanoe,  and  Sarah  F.  takes  the 
equitable  fee. 

Feroussoh  ^y  ^  subsequent  indenture  of  mortgage,  reciting  the  settlement  and  a  contract 
for  loan  to  Sarah  F.,  W.  F.,  and  G.  F.,  the  land  was  conveyed  to  P.  Proviso, 
that  if  said  Sarah  F.,  W.  F.,  or  G.  F.,  should  pay,  ko.,  said  P.  should,  upon  re- 
quest, and  at  costs  of  Sarah  F.,  W.  F.  and  G.  F.,  reconvey  '*  unto  and  to  the  uses 
to  which  the  ssjne  stood  limited  immediately  before  the  execution  of  these  presents, 
or  otherwise,  as  the  said  Sarah  F.,  her  heirs  or  assigns  shall  direct." 

Senible, — That  the  limitation  of  the  equity  of  redemption  did  not  enlarge  the 
power  given  to  Sarah  F.  by  the  settlement,  and  would  not,  of  itself,  authorise 
her  to  dispose  of  the  land  by  wilL 

Summons  under  section  107  of  the  **  Real  Property  Act**  (26 
Vict.  No.  9),  calling  upon  the  Registrar-General  to  appear  before 
the  Supreme  Court  to  substantiate  and  uphold  the  grounds  of  his 
refusal  to  have  a  certificate  of  title  issued  to  the  applicant 
William  John  Fergusson. 

By  indenture,  dated  22nd  December,  1866,  one  Allen  conveyed 
the  land  to  Mullen  in  fee.  Mullen  was  in  this  purchase  a  trustee 
for  SarfiJi  P.  Fergusson,  whose  heir  the  applicant  is.  By  indenture, 
dated  31st  December,  1866,  Mullen  mortgaged  to  one  Thompson, 
in  fee,  to  secure  1800?. ;  and  he  subsequently  executed  a  second 
and  a  third  mortgage  of  his  equity  of  redemption. 

By  a  settlement  dated  15th  December,  1870,  and  made  between 
Mullen,  of  the  first  part ;  Sarah  P.  Fergusson,  of  the  second  part ; 
her  husband,  W.  Fergusson,  of  the  third  part;  and  trustees  of  the 
fourth  part;  after  recitals  of  the  above  facts,  it  was  witnessed 
that  the  said  Mullen  released  to  the  trustees  and  their  heirs  the 
said  lands,  to  hold  the  same,  subject  to  the  said  three  mortgages, 
tmto  the  said  trustees  and  their  heirs,  to  such  uses,  &c.,  as  the 
said  Sarah  P.  Fergusson  should,  noth withstanding  coverture,  from 
time  to  time  by  any  deed  or  deeds,  appoint,  and  in  default  of  or 
tmtil  such  appointment  or  so  far  as  any  such  appointment,  if 
made,  should  not  extend,  to  the  use  of  the  said  trustees,  their  heirs 
and  assigns,  during  the  life  of  the  said  Sarah  P.  Fergusson,  upon 
trust  to  permit  the  said  hereditaments  and  premises,  and  the 
rents,  issues,  and  profits  thereof,  subject  as  aforesaid,  to  be  used 
and  enjoyed  for  the  sole  and  separate  use  of  the  said  Sarah  P. 
Fergusson,  {&c.;  and  from  and  after  her  decease  to  the  use  of 
William  Fergusson  (her  husband)  for  his  life;  remainder  to  the 
use  of  the  hei/rs  and  assigns  of  the  said  Sarah  P.  Fergusson. 
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William  Fergusson  died  8th  July,  1872.  1882 

By  indenture  of  mortgage,  dated  29th  December,  1874,  and  ^^ 
made  between  Sarah  P.  Fergusson  of  the  first  part,  her  sons,  W.  J.  Fkrgusson. 
Fergusson  and  G.  R.  Fergusson,  of  the  second  part,  and  Joseph 
Pearse  of  the  third  part,  reciting  {iitUer  alia)  the  indenture  of  loth 
December,  1870,  and  reciting  a  contract  for  a  loan  to  Sarah  P. 
Fergusson,  W.  J.  Fergusson,  and  G.  R.  Fergusson,  it  was  witnessed 
that  in  consideration  of  36002.  .  .  .  the  said  Sarah  P.  Fergusson, 
in  exercise  of  the  power  for  the  purpose  given  to  her  by  therein- 
before recited  indentures  aforesaid,  and  of  all  other  powers  (if 
any)  thereunto  enabling,  did  thereby  appoint  that  the  lands,  &c., 
sho]ald  thenceforth  go,  remain,  and  be  to  the  uses  thereinafter 
declared.  And  it  was  witnessed  that  said  Sarah  P.  Fergusson, 
W.  J.  Fergusson,  and  G.  R  Fergusson  did  .  .  .  grant,  bargain, 
sell,  alien,  release,  and  confirm  unto  the  said  Joseph  Pearse  and 
his  heirs,  &c  Proviso  and  declaration,  that  if  said  Sarah  Fer- 
gusson, W.  J.  Fergusson,  and  G.  R.  Fergusson,  or  any  or  either  of 
them,  should  pay,  &c.,  then  and  in  such  case  said  J.  Pearse  should, 
upon  the  request  and  at  the  costs  of  the  said  Sarah  P.  Fergusson, 
W.  J.  Fergusson,  and  G.  R  Fergusson,  their  heirs  or  assigns, 
reconvey  the  said  lands  '*  unto  and  to  the  uses  to  which  the  same 
stood  limited  immediately  before  the  execution  of  these  presents, 
or  otherwise  as  the  said  Sarah  P.  Fergusson,  her  heirs  or  assigns, 
shall  direct." 

Sarah  P.  Fergusson  died  on  30th  August,  1875,  having  by  her 
will  dated  6th  January,  1875,  devised  the  land  to  trustees  upon 
trust  for  her  sole  surviving  children,  William  J.  Fergusson  (the 
applicant)  and  G.  R.  Fergusson  for  life,  with  remainders  over. 

William  J.  Fergusson,  by  deed  poll,  renounced  and  disclaimed 
his  interest  under  this  will.  He  claimed  that,  as  the  heir  of 
Sarah  P.  Fergusson,  he  took,  under  the  settlement  of  15th 
December,  1870,  the  fee  as  a  purchaser,  and  that  the  estate  which 
he  thus  acquired  was  not  defeated  by  the  will  of  his  mother, 
Sarah  P.  Fergusson. 

Gordon  {Donovan  with  him)  for  the  applicant — The  rule  in 
SheUey'a  Case  does  not  apply  to  the  limitations  in  the  settlement 
of  15th  December^  1870.    If  Mullen  had  the  legal  estate  when  he 
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1882  executed  that  deed,  then  it  is  clear  that  the  rule  would  not  iq>ply ; 
jic  the  life  estate  to  Mrs.  Fergusson  would  be  equitable,  and  the 
Fkbousson.  remainder  to  her  "heirs  and  assigns"  would  be  legal,  and  the 
applicant,  her  eldest  son,  would  take  as  a  purchaser.  But  it  is 
said  that,  Mullen  having  mortgaged  the  land  previously,  both 
the  estates  created  by  the  settlement  were  equitable,  and  the 
rule  applied  and  gave  the  equitable  fee  to  Mrs.  Fergusson.  If 
that  is  so,  then  we  admit  that  she  had  power  to  devise  the  pro- 
perty by  her  will.  But  we  say  that  by  virtue  of  sec.  25  of  **The 
Trust  Property  Act  of  1862"  (1),  Mullen,  the  mortgagor,  must 
be  taken  to  have  the  legal  estate.  The  effect  of  that  section  is, 
that,  except  as  against  his  mortgagee,  the  mortgagor  retains  the 
estate  which  he  had  before  the  mortgage;  and  except  for  the 
purpose  of  the  mortgagee  securing  his  debt,  the  title  of  the  mort- 
gagor is  unaltered;  for  all  purposes  except  for  the  protection  of 
the  mortgagee's  security,  the  estate  of  the  mortgagor  must  be 
taken  to  be  a  legal  one.  [Sut  J.  Martin,  C.J.  Does  not  the 
section  only  mean  to  provide  that  a  third  party  shall  not  set  up 
the  mortgagee's  legal  estate  in  answer  to  ejectment  brought  by 
the  mortgagor?]  We  submit  not.  There  are  only  two  cases 
reported  on  this  section.  In  Mate  v.  Kidd  (2),  Sir  Alfred 
Stephen  seemed  to  consider  that,  except  as  against  his  mortgagee^ 
the  mortgagor  had  the  legal  estate.  The  other  case  is  Dwyer 
V.  O'NeU  (3).  [Sir  J.  Martin,  C.J.  I  do  not  think  that  those 
decisions  have  anything  to  do  with  this  case.]  Unless  we  are 
right,  the  argument  of  those  cases  was  unnecessary.  The  proviso 
in  the  section,  by  expressly  enacting  that  the  legal  rights  and 
remedies  of  mortgagees  shall  be  preserved  for  the  protection  and 
enforcement  of  their  securities,  shows,  by  implication,  that,  except 
where  necessary  for  the  purpose  of  enabling  the  mortgagee  to 

(1)  26  Vict.  No.  12,  sec.  25,  enacts  than  the  mortgagee  and  those  claiming 
that  '*all  mortgages  of  real  or  personal  nnder  him.     Provided  that  nothing  in 
estate  shall  hereafter  be  deemed  at  law,  this  enactment  contained  shall  interfere 
as  now  in  equity,  pledges  only  of  the  with  or  prejudice  the  legal  rights  and 
property  thereby  mortgaged;  and  nothing  remedies  of  mortgagees  and  those  claim- 
in  any  such  mortgage  shall  prevent  the  ing  under  them  for  the  preservation  and 
title  of  any  mortgagor  or  person  claiming  enforcement  of  their  securities    •    •    . 
and  being   in   possession   from   being  2  OL  Stat,  2457. 
deemed  a  good  title  at  law,  subject  to        (2)  2  S.G.R.  270. 
such  pledge,  as  against  all  persons  other       (3)  2  S.C.R.  275. 
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enforce  his  security,  the  former  part  of  the  section  applies,  and       1882 
the  mortgagor  has  a  "good  title  at  law."      Here  the  parties         Be 
interested  are  the  mortgagor  and  a  stranger,  and,  as  between  ^™<*^ss^n« 
them,  the  mortgagor  is  to  be  taken  to  have  the  legal  estate. 

We  say  further  that  the  mortgage  of  29th  December,  1874,  did 
not  enlarge  the  power  of  appointment  in  the  settlement.    ''  The 
first  principle  by  which  Courts  of  Equity  are  guided  in  questions 
arising  out  of  a  variation  of  the  right  of  redemption  is  that  a 
mortgage,  being  nothing  more  than  a  transaction  for  raising  a 
loan,  there  is  a  presumption  against  an  intention  to  alter  the 
previous  rights  of  the  parties  further  than  is  necessary  to  effect 
that  object.    The  mere  reservation,  therefore,  of  the  equity  of 
redemption  in  a  manner  different  from  the  former  ownership  of 
the  estate    ...    is  considered    .    •    to  arise  from  inaccuracy 
or  mistake,  which  may  be  explained  and  corrected  by  reference 
to  the  state  of  the  title  as  it  stood  before  the  mortgage:"  1  Fisher 
on  Mcyrtages,  §  512,  p.  294  (ed.  1868).    This  passage  shows  that 
in  the  case  of  an  ordinary  mortgage  deed,  an  alteration  of  the 
previous  limitations  will  not  be  presumed.    The  proviso  for 
redemption  in  the  mortgage  of  1874  could  easily  have  been 
drawn  to  show  that  Mrs.Fergusson  intended  not  only  to  deal  with 
the  limitations  of  the  settlement  of  1870,  but  to  create  new  ones, 
if  such  had  really  been  her  intention.    In  2  Davidson's  Precedevis 
of  Conveyancing,  p.  586,  it  is  stated  that  the  indication  of 
intention    from    which    a    change    in    the    title,    vltra    the 
mortgage,    is    to    be     inferred,     must     be    a     strong     one. 
In  Goote  on  MortgoLges,  p.  1085  (ed.  1880)  the  following  con- 
clusions  are  drawn  from  the  cases  previously  reviewed: — 1. 
"Where  the  mortgage  is  for  the  mere  purpose  of  raising  money,  the 
presumption  is  against  any  alteration  in  the  previous  rights.    2. 
A  different  reservation  of  the  equity  of  redemption  is  not  enough 
to  rebut  the  presumptioit    3.  A  recital  is  not  necessary,  but  is 
very  advisable.    .    ,     6.  There  must  be  sufficient  evidence  of 
intention  to  alter  the  previous  rights,  which  will  depend  upon 
the  circumstances  of  each  case.    .    .    7.  The  alteration  will  be 
effectual  if  there  is  an  object  ulterior  to  the  purposes  of  a  mort- 
gage." Here  there  are  no  recitals,  and  no  evidence  of  an  intention 
to  alter  the  limitations  in  the  equity  of  redemption.    The  words 
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FERoirssoir. 


^SS2  "  or  otherwise  as  the  said  Sarah  P.  Fergusson  her  heirs  or  assigns 
Be  shall  direct,"  are  consistent  with  the  limited  power  of  appointment 
by  will  contained  in  the  settlement  of  1870.  This  is  a  loose 
expression,  and  a  clear  intention  to  confer  new  powers  cannot  be 
inferred  from  it.  In  Walker  v.  Armstrong  (4)  the  Master  of  the 
Eolls,  Sir  J.  RomUly,  at  p.  406  of  the  report,  recognises  the  rule 
that  the  mere  form  of  the  reservation  of  the  equity  of  redemption 
is  not  of  itself  sufficient  to  alter  the  previous  title ;  and,  referring 
to  Iwnes  V.  Jackson  (5),  he  states  that  in  that  case  a  limitation 
inconsistent  with  the  previous  title,  and  not  shown  clearly  to 
have  been  intended  by  the  parties,  is  treated  as  a  mistake. 
Whitbread  v.  Smith  (6)  was  the  case  of  a  mortgage  by  a  husband 
and  wife  of  property  previously  settled.  Lord  Cranworth  says,  at  p, 
737 :  "  But  when  a  mortgage  is  executed,  the  intention  primd  facie 
is  that  it  is  a  mortgage  and  a  mortgage  only ;  and  it  is  not  on  slight 
expressions  in  the  proviso  for  redemption  that  this  Court  will  infer 
any  contrary  intention."  After  referring  to  Jackson  v.  Inn^  (5) 
and  Reeves  v.  Hicks  (7)  he  says, ."  The  question  to  be  decided 
upon  each  case  is  more  one  of  fact  than  of  law ;  for  in  each  it  is 
to  be  discovered  whether  or  not  there  is  a  sufficient  indication  of 
an  intention  to  vary  the  previously  existing  limitations." 

Davis  for  the  Registrar-General — Section  25  of  the  Act  (8)  is 
intended  to  prevent  third  parties  from  setting  up  the  mortgagee's 
legal  title  against  claims  by  the  mortgagor;  it  does  not  give  the 
mortgagor  the  legal  estate.  This  being  so,  Mullen,  having  pre- 
viously mortgaged  to  Thompson,  had  only  an  equitable  estate; 
the  life  estate  to  Mrs.  Fergusson  and  the  remainder  to  her  heirs 
are  therefore  both  equitable  estates.  She  had,  therefore,  an 
equitable  fee.  But  if  that  is  not  so,  we  submit  that  the  clause  in 
the  settlement  giving  the  property  to  the  use  of  the  trustees 
during  Mrs.  Fergusson's  life  "upon  trust  to  permit  the  said 
hereditaments  and  premises  and  the  rents  issues  and  profits 
thereof  ...  to  be  used  and  enjoyed  for  the  sole  and  separate 
use  of  the  said  Sarah  P.  Fergusson"  gives  her  a  legal  estate* 

(4)  25  L.  J.,  Ch.  402.  (6)  3  De  G.  M.  &  G.  727. 

(5)  16  Ves.  356 ;  1  BUgh  104.  (7)  2  S.  &  St.  403. 
(8)  See  note  1  on  p.  46. 
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As  to  the  second  point,  it  is  to  be  observed  that  the  limitations        1882 
of  the  equity  of  redemption  in  the  mortgage  of  1874  are  totally         ne 
different  from  those  of  the  settlement.    The  words  "  or  other-  ^™»^^s8on. 
wise  Sue*'  enlarge  the  power  created  by  the  settlement,  and 
aathorise  an  appointment  by  will. 

Gordon  in  reply. 

Cur.  adv.  wUt. 

On  February  17,  the  Court  delivered  the  following  judg- 
ments. 

Sm  J.  Martin,  C.J.,  stated  the  facts,  and  continued: — 

The  question  is  whether  the  rule  in  SheUey'a  Case  applies  here. 
That  will  depend  upon  the  interpretation  of  the  25th  section  of 
the  "Trust  Property  Act*'  (9).  It  is  contended  that  although  the 
property  was  under  mortgage  at  the  time  of  the  execution  of  the 
conveyance  of  15th  December,  1870,  yet  the  legal  estate  was  then 
in  the  mortgagor,  and  was  conveyed  by  him  to  the  trustees  for 
Mrs.  Fergusson;  and  that  the  legal  estate  being  in  the  trustees, 
she  had  only  an  equitable  interest  for  her  life  with  a  legal 
remainder  to  her  heirs,  who  would  thus  take  under  the  deed  as 
purchasers.  If  the  rule  in  Shelley's  Case  does  not  apply,  the 
equitable  life  estate  would  not  coalesce  with  the  legal  remainder 
to  her  heirs. 

It  seems  to  me,  upon  full  consideration,  that  this  is  not 
the  meaning  to  be  attached  to  the  section.  Careful  atten- 
tion must  be  paid  to  the  words  employed.  So  far  as  regards 
the  mortgagor,  the  intention  is  to  prevent  any  one  but  the  mort- 
gagee from  setting  up  that  the  mortgagor  has  not  the  legal  estate. 
The  section  enacts  that  all  mortgages  of  real  estate  shall  hereafter 
he  deemed  at  law,  as  now  in  equity,  pledges  only  of  the  property 
thereby  mortgaged;  and  nothing  in  any  such  mortgage  shall 
prevent  the  title  of  any  mortgagor  from  being  deemed  a  good 
title  at  law,  subject  to  such  pledge,  as  against  all  persons  other 
than  the  mortgagee  and  those  daimingl  under  him.  Do  these 
words  affect  the  legal  estate?  Do  they  say  that  the  mortgagor  is 
to  retain  the  legal  estate  contrary  to  the  intention  expressed  by 
the  mortgage  deed?    I  do  not  gather  this  from  the  words  em- 

(9)  See  note  1  on  p.  46. 
N.S.W.R.,  Vol.  m.,  Law.  E 
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1882  ployed  in  the  section ;  it  does  not  follow  from  them  that  it  was 
Be  intended  that  the  laws  of  conveyancing  should  be  altered,  and 
Pergusson.  ^^^^  ^^  instrument  which  purports  to  convey  the  legal  estate  to 
the  mortgagee  should  have  no  such  effect.  This  appears  clearly, 
when  we  find  that  the  section  enacts : — "  Provided  that  nothing 
in  this  enactment  contained  shall  interfere  with  or  prejudice  the 
legal  rights  and  remedies  of  mortgagees  and  those  claiming  under 
them  for  the  preservation  and  enforcement  of  their  securities." 
That  leaves  the  mortgagee's  title  where  it  was.  What  was  the 
mortgagee's  title  after  the  execution  of  the  mortgage  ?  He  has 
the  legal  estate ;  every  mortgage  conveys  the  legal  estate  to  the 
mortgagee;  and  this  title  at  law  is  good  as  against  the  mortgagor 
or  any  other  person.  But  the  mortgagor,  in  dealing  with  third 
parties,  is  in  the  position  of  one  having  the  legal  estate ;  but  this 
does  not  prevent  the  mortgagee  from  actually  having  the  legal 
estate. 

It  follows  that  what  passed  from  Mullen  by  the  conveyance  of 
15th  December,  1870,  was  an  equitable  interest  only,  and  the  rule 
in  Shelley's  Case  will  apply.  There  is  a  conveyance  to  Mrs. 
Fergusson  for  life,  with  an  ultimate  remainder  to  her  heirs,  both 
contained  in  the  same  deed;  and  both  the  life  estate  and  the  re- 
mainder are  equitable  interests.  She  took  the  fee,  and  therefore 
had  power  to  deal  with  the  property  by  her  will. 

It  is  therefore  not  necessary  to  decide  the  other  point.  It  is 
contended  that  the  mortgage  of  29th  December,  1874,  did  not 
authorise  her  to  make  a  disposition  of  this  property  by  will.  The 
question  is,  had  she  power  to  enlarge  her  interest,  and  did  she  do 
so.  It  seems  to  me  that,  in  the  proviso  for  redemption  in  the 
mortgage  of  1874,  the  words  "  or  otherwise,  as  the  said  Sarah  P. 
Fergusson,  her  heirs  or  assigns  shall  direct,"  must  be  regarded  as 
surplusage,  and  that  the  mortgage  did  not  enlarge  her  interest. 
But,  as  I  said  before,  it  is  not  necessary  to  decide  this  point.  The 
Registrar-General  was  right  in  refusing  this  title.  It  follows,  by 
section  107  of  the  "  Real  Property  Act,'*  that  the  applicant  must 
pay  the  costs  of  this  application. 

Sir  G.  Innes,  J.  This  case  turns  upon  the  settlement  of  15th 
December,  1870;  and  that  settlement  is  expressed  to  have  been 
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Febousson, 


made  subject  to  the  then  existmg  mortgages.    The  question  is       1882 
whether,  upon  the  right  interpretation  of  sec.  25  of  the  "  Trust  ^    Rt 
Property  Act  of  1862"  (10),  the  mortgagor  retains  the  legal  estate 
in  himseUl     But  for  this  section  the  matter  would  be  free  from 
doubt,  and  there  would  be  no  ground  for  contending  that  the 
applicant  has  a  title. 

It  is  said  that  this  section  has  introduced  a  change  in  the  law. 
That  it  has  introduced  some  change  is  without  doubt;  but  the 
question  is  whether  it  affects  the  legal  estate  which  passes  to  a 
mortgagee  by  a  mortgage  of  real  property.  I  have  had  some 
doubts  daring  the  course  of  the  arguments.  Unfortunately  the 
matter  does  not  seem  to  have  come  under  the  review  of  the  Court 
smee  the  passing  of  the  Act.  In  the  cases  of  Mate  v.  Kidd  (11) 
and  Dwyer  v.  O'Neill  (12),  the  effect  of  this  section  upon  a  mort- 
gagee's interest  was  considered,  and  it  was  decided  that  the 
mortgagee's  rights  were  untouched.  We  have  no  decision  of  this 
Court  as  to  the  effect  of  this  statute  on  the  mortgagor's  title. 

It  is  contended  that  the  mortgagor  retains  the  legal  estate. 
The  doubt  I  have  had  is  to  know  how  the  mortgagor's  interest  is 
affected  by  this  section;  and  I  have  had  some  difficulty  in  putting 
a  case  in  which  the  mortgagor  would  be  benefited  by  the  enact- 
ment The  mortgage  seems  to  me  to  pass  the  legal  estate  to  the 
mortgagee;  the  section  may  be  intended  to  introduce  an  anomaly 
in  the  law,  but  I  cannot  say  that  it  has  introduced  the  anomaly 
of  leaving  the  legal  estate  which  passed  by  the  terms  of  the  deed 
to  the  mortgagee,  in  the  hands  of  the  mortgagor. 

Although,  in  terms,  one  of  the  limitations  in  the  conveyance  of 
loth  December,  1870,  purports  to  be  a  legal  limitation,  I  think 
that  both  are  in  fact  equitable.  The  limitation  for  life  to  Mrs. 
Fergusson,  followed  by  an  ultimate  remainder  to  her  heirs,  both 
being  of  an  equitable  interest,  gives  her  the  equitable  fee;  and 
she  therefore  had  power  to  devise  the  property.  She  was  entitled 
to  exercise  that  power,  apart  from  any  power  she  may  have 
derived  under  the  mortgage  of  29th  December,  1874. 

It  is,  therefore,  unnecessary  to  express  an  opinion  as  to  the 
proviso   for   reconveyance  on  redemption    contained    in    that 
mortgage.      My  strong  opinion  is  that  Mr.   Oordon  is  right 
(10)  See  note  1  on  p.  46.  (11)  2  S.G.R.  270.  (12)  2  S.C.R.  275. 

E  2 
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1882       There  is  in  the  mortgage  no  clearly  manifest  intention  to  enlarge 
'^        the  power  given  by  the  settlement.    The  Registrar-General  was» 
Fkeousson.  therefore,  right  in  refusing  the  certificate  of  title. 

Declared  that  (he  RegistraT-Oeneral 
had  shown  auffideifU  reasons  for 
refusing  the  title  of  (he  applica/nt, 
who  was  ordered  to  pay  (he  costs. 

Attorneys  for  the  applicant:  Norton  A  Smith. 

Attorney  for  the  Registrar-General:  The  Grown  Solicitor. 


1932  Ex  Pakte  noble. 


jfcr  17        ''DtHrted  Wives  and  ChUdrm  Acta^^i  Vict.  No.  5,  $.  l-^DuerHtm  tf  chOdrair^ 

22  Via.  No.  6,  Met.  6,  9. 

There  it  no  conrtruetive  desertion  of  children  under  these  Acts  as  there  is  of  a 
wife.  Therefore,  where  a  mother  removed  her  children  from  the  house  of  a 
drunken,  violent  father,  who  offered  to  take  them  back,  it  was  held  he  oonld  not 
be  oonyicted  of  "leaving  the  children  without  means  of  support." 

Prohibition.  The  applicant,  Joseph  Noble,  was  summoned 
before  the  Sydney  magistrates  to  answer  an  information  charging 
him  with  having  left  his  child,  S.  A.  Noble,  without  the  means  of 
support.  There  was  evidence  that  Noble  ill-treated  his  wife  and 
children,  and  was  so  drunken  and  violent  that  they  could  not  be 
expected  to  live  with  him.  At  the  same  time,  it  was  admitted 
that  he  had  not  deserted  them,  but  the  wife  had  taken  the 
children  away  from  his  house,  and  that  he  had  offered  to  receive 
them  back  again.  The  magistrates  ordered  him  to  pay  a  weekly 
sum. 

A  Rule  nisi  for  a  prohibition,  on  the  ground  that  there  was  no 
proof  of  "  desertion"  of  the  children,  was  obtained  in  the  December 
term  of  1881. 

Pitcher  moved  to  make  it  absolute — ^Though  sec  6  of  "  The 
Deserted  Wives  and  Children  Act  of  1858"  says  that  a  wife 
compelled  to  leave  her  husband  through  his  misconduct  shall  be 
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deemed  deserted,  the  Act  does  not  provide  a  co^nstruclAve  desertion        1882 
in  the  case  of  children,  Bzparu 

NOBLK. 

Foster  supported  the  conviction — The  Act  of  1840  recognises 
by  sec.  7  (1)  two  offences :  one  is  desertion,  the  other  is  leaving 
the  child  without  means  of  support. 

No  reply  was  called  for. 

Sm  J.  Martin,  C. J.  This  is  an  unfortunate  case.  We  cannot 
help  seeing  it  would  be  a  better  course  to  allow  the  children  to  be 
kept  by  the  mother.  Still  the  question  for  our  determination  is 
whether  there  was  any  proof  of  desertion  ?  What  is  desertion  of 
a  wife  is  pointed  out  by  the  ATYvemding  Act  It  may  be  a  con- 
structive desertion.  But  desertion  of  the  children  is  not  so 
defined.  There  must  be  an  actual,  physical  leaving  of  the 
children.  Here  it  was  admitted  that  the  father  was  able  and 
willing  to  receive  them  back  in  the  home  from  which  they  had 
been  taken  by  his  wife.    The  prohibition  must  go. 

Snt  Q.  Innes,  J.  I  regret  that  I  am  compelled  to  express  the 
same  opinion.  It  would  be  straining  a  penal  statute  to  hold  it  a 
desertion  when  the  child  had  been  taken  away  from  the  father. 

RvXe  dbsolute,  wUhovi  costs. 

Attorneys  for  applicant :  Robertson  cfe  Fisher. 
Attorney  for  justices :  Grown  Solicitor. 

(1)    4  Yiot  No.  5,  MO.  7»  enaots—  ont  adequate  meana  of  support^  and  the 

"that  oomplaint  maybe  made  ...  in  like  proceedings  may  thereupon  in  every 

eiae  of  the  desertion  by  any  father  of  his  sach  case  be  taken  against  the  father/' 

child  or  children,  or  where  any  child  as  if  he  had  deserted  his  wife. — 1  OL 

«haU  have  been  left  by  the  father  with-  St(U.m. 
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1882  Ex  PARTB  AUSTRALIAN  JOINT  STOCK  BANK. 

In  the  Insoltsnot  op  JANE  OUSBY. 


F^,  17. 


Insolvency — 5  Vict,  No,  17,  s,  39 — Secured  creditor — Commiieioner^e  discretion  U> 
rtfuse  to  make  assignee  elect. 

A.  and  B.,  cnstomen  of  a  bank,  became  inBolvent.  The  bank  tendered  proof 
against  A.,  for  "her"  overdrawn  account  partly  secured,  which  was  admitted,  A. 'a 
official  assignee  thinking  she  was  the  only  debtor  to  the  bank  on  that  account.  It 
subsequently  transpired  that  the  account  was  a  joint  one,  that  A.  was  probably 
(mly  a  surety  for  B.,  and  that  the  bank  had  also  proved  against  B.'s  estate. 

The  bank  called  upon  A.'s  assignee  to  elect  under  sec.  39  to  take  the  security  or 
leave  it  to  the  bank,  but  he  refused  to  do  so  unless  supplied  with  the  bank's 
account  with  B»,  and  a  list  of  their  securities  in  respect  thereof.  The  bank  then, 
moved  for  an  order  to  elect, which  the  Acting  Chief  Commissioner  refused  to  make. 
On  appeal, 

Heldt  that  the  Commissioner  rightly  refused  to  make  the  order  to  eleet. 

Insolvency  Appeal.  Jane  Ousby  became  insolvent.  The 
Australian  Joint-Stock  Bank  tendered  on  12th  May,  1881,  a 
proof  against  her  estate.  The  total  debt  was  alleged  to  be  4149J. 
3«.  Id,  of  which  36242.  38.  Id.  was  her  overdrawn  account,  11th 
December,  1880,  and  6262.  for  an  unpaid  promissory  note  signed 
jointly  by  Jane  Ousby,  James  Ousby,  and  others ;  against  this 
the  bank  admitted  as  set-off  an  equitable  mortgage  made  by  Jane 
Ousby,  James  Ousby,  and  others,  over  their  joint  interests  in 
certain  lands,  which  moi'tgage .  the  bank  valued  at  1168L  On 
these  allegations  a  proof  was  admitted  for  24662.  38.  Id.,  the  pro- 
missory notes  being  excluded  for  the  time.  Subsequently  the 
bank  applied  to  the  official  assignee  to  elect  under  6  Vict.  No.  17, 
sec  39  (1),  whether  he  would  take  over  the  equitable  mortgage 
at  its  estimated  value  or  reserve  the  full  effect  of  it  to  the  bank. 
The  assignee  declined  to  elect  until  he  had  been  furnished 
with  a  copy  of  the  accounts  between  the  bank  and  one  James 

(1)  5  Vict.  No.  17,  8.  39,  enacts  that  then  have  an  option,  either  of  taldng  an 

a  creditor  holding  a  security  shall  put  a  assignment  of  the  secarity  for  the  bene- 

value  on  it,  and  prove  for  the  balance,  fit  of  the  creditors  at  large,  on  payment 

"  and  if  any  dispute  shall  arise  about  of  the  value  so  estimated  out  of  the  first 

the  value  of  such  security  the  creditor  assets  of  the  insolvent  estate ;   or  of 

or  claimant  shaU  upon  oath  put  a  value  reserving  the  fuU  effect  of  it  to  the 

upon  it  and  the  official  assignee  shall  creditor  himself.'*—!  OL  Stat.  1152. 


VOL.  HL]  CASES  AT  LAW.  55 

Ousby,  who  was  also  a  customer  of  the  bank's,  who  also  had        1882 
become  recently  insolvent,  and  against  whose  estate  the  bank  had  australiaiT 
proved.    The  assignee  also  stated  that,  since  May,  he  had  dis-  Join'J^  Stock 
covered  that  the  overdrawn  aocount  in  respect  of  which  the  bank       In  the 
proved  against  Jane  Ousbys  estate  was  not  her  separate  account,      Ou^^ 
but  one  in  which  she  was  jointly  indebted  with  James  Ousby 
and  others,  and  that  he  suspected  the  equitable  mortgage  was 
void  as  preferring  the  bank  to  other  creditors.    Until  he  was 
famished  with  such  accounts  he  could  not  judge  what  value  the 
mortgage  was. 

In  October,  1881,  the  bank  moved,  before  His  Honour  Acting 
Chief  Commissioner  Josephson,  to  make  absolute  an  Order  niai 
directing  the  ofBcial  assignee,  A.  Sandeman,  to  elect  either  to  take 
over  the  securities  at  the  bank's  valuation  or  to  allow  the  bank 
to  retain  the  full  benefit  thereof.  His  Honour  discharged  the 
order  on  the  ground  that  the  bank  had  not  given  the  information 
necessary  to  enable  the  official  assignee  to  elect. 

The  bank  now  appealed,  on  the  grounds — (1)  that  the  Commis- 
sioner had  no  right  to  dismiss  the  bank's  application  on  the 
ground  that  they  had  refused  to  deliver  their  account  with  James 
Ousby;  (2)  that  the  official  assignee,  not  having  asked  for  such 
aecount  on  the  proof  of  the  debt,  was  estopped  from  doing  so 
now;  (3)  that  while  the  proof  was  unexpunged,  the  order  for 
election  was  a  matter  of  right. 

Davis  and  O'Connor  for  the  bank — ^Whilst  the  proof  stands, 
the  amount  of  the  debt  cannot  be  questioned.  The  proper  course 
for  the  official  assignee  was  to  move  to  expunge  the  debt.  Then 
we  should  have  had  a  distinct  issue  to  meet.  The  statute  gives 
him  ample  powers  of  obtaining  evidence,  without  extorting  it  in 
this  irregular  way.  Until  it  is  set  aside,  a  proof  is  like  a  judg- 
ment, conclusive  on  all  parties.  In  Hvmiphery  v.  Lohh  (2),  His 
Honour  the  Chief  Justice,  in  his  corrected  judgment  published  in 
the  appendix,  says: — ^"I  am  of  opinion  that  the  right  of  the 
assignee  to  elect  remains  only  for  a  reasonable  time  after  the 
creditor  shall  have  demanded  that  such  right  shall  be  exercised." 
Here  we  have  been  kept  waiting  many  months. 

(2)  13  S.C.  B.  Eq.  1  and  App. 
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1882  Salomons,  Q.C.  ((7.  J.  Mcun/rmig  with  him),  for  the  official 

AusTRAUAir  assignee — Jane  Ousby  was  a  surety  for  James.    We  cannot  tell 
"^^  bInkY*  if  the  bank  has  been  paid  or  not  until  we  see  their  account  with 
TnJp  ^  '    James;  so  we  cannot  be  called  on  to  elect.    Besides,  the  section 
OusBT.      does  not  give  the  creditor  a  right  to  qnf orce  election  "  until  a 
dispute  shall  arise  about  the  value."    As  we  have  put  no  value, 
there  is  no  dispute.    The  section  is  for  the  benefit  of  the  official 
assignee.    The  fear  that  he  will  take  it  at  its  named  value  pre- 
vents the  creditor  placing  too  low  an  estimate  on  it.    It  does  not 
give  any  fresh  power  to  the  creditor. 

Davis  in  reply — The  accounts  with  James  have  been  already 
filed  in  his  estate;  and  the  bank  manager  can  be  summoned  for 
examination. 

Snt  J.  Martin,  C.J.  The  affairs  of  the  insolvent  seem  to  have 
been  greatly  mixed  up  with  those  of  James  Ousby  and  other 
persons.  She  appears  to  have  been  surety  for  his  indebtedness 
to  the  bank.  James  has  also  sequestrated  his  estate,  and  the 
bank  has  proved  against  his  estate.  Jane's  official  assignee 
thought  that  part  of  the  bank's  claim  against  Jane  had  been 
already  preferred  against  James'  estate,  and  also  that  the  bank 
held  other  securities  in  connection  with  James'  account,  to  the 
benefit  of  which  Jane  might  be  entitled  as  his  surety.  He  was 
therefore  advised  to  apply  to  the  bank  for  their  accounts  with 
James  and  the  securities  they  held  for  it.  The  bank  refused^ 
being  of  opinion  that,  as  their  debt  had  been  admitted  to  proof, 
until  that  had  been  expunged,  no  conditions  should  be  imposed 
on  them.  We  have  now  to  say  which  was  right.  It  appears  to 
me  that  the  Acting  Chief  Conmiissioner  took  a  reasonable  view 
of  it.  If  there  is  nothing  in  the  accounts,  why  should  not  the 
bank  disclose  them?  The  information  is  most  essential  to  the 
official  assignee  to  enable  him  to  elect. 

Snt  Qeo.  Iknes,  J.    I  am  of  the  same  opinion. 

Appeal  dismissed. 

Attorneys  for  bank:  Robertson  A  Fisher. 
Attorneys  for  official  assignee:  AUen  Jk  Allen. 
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DOUGLASS  AKD  Akothbb  «.  BOBBRTSON.  1882 

MhoaysSetmnpUon  qf  kmd-^  Viet,  No,  18— ^To  ecmpefualion  for  ieverance,      FoTlS^ 

No  compensation  can  be  obtained  for  damage  oooasioned  by  leverance  from 
other  lands  of  the  proprietor  of  land  resomed  under  the  **PtibUc  RaUwayB  Land 
BiomiptUm  Act  oj  1874." 


Special  Case.  (1)  The  plaintiffs  sued  the  defendant^  as 
nominal  defendant,  for  recovery  of  compensation  in  the  respect 
of  certain  land  resumed  by  the  Crown  under  37  Vict.  No.  18. 
By  ihe  consent  of  the  parties,  the  following  case  was  stated  for 
the  opinion  of  the  Court.  (2)  The  plaintiffs  are  graziers,  and  the 
owners  of  certain  parcels  of  land  near  Narrandera,  which  were 
purchased  from  the  Crown  within  five  years  immediately  prior 
to  the  said  resumption.  (3)  The  land  was  resumed  in  the  year 
1880,  under  the  "Public  Railways  Land  Besumption  Act  qf 
1874"  (37  Vict  No.  18).  (4)  The  land  so  resumed  formed  a 
portion  of  an  enclosed  paddock  of  2000  acres,  which  were  capable 
of  depasturing  about  2000  sheep.  (6)  The  plaintiffs  had,  for  the 
purpose  of  watering  their  sheep,  constructed  a  tank  near  the 
southern  boundary  of  the  paddock.  (6)  The  land  so  resumed 
for  the  railway  ran  through  the  southern  boundary  of  the 
paddock,  cut  off  about  1800  acres  from  the  tank  and  prevented 
the  stock  from  gaining  access  to  the  tank.  (7)  The  plaintifi^ 
claimed  compensation  for  the  injury  sustained  by  them  by 
reason  of  1800  acres  being  cut  off  from  the  tank.  (8)  The 
defendant  contended  that  the  plaintiffs  were  entitled  to  be  paid 
for  such  resumption,  a  sum  of  money,  for  each  acre  or  portion  of 
^  acre  so  resumed,  equal  to  the  amount  of  the  purchase  money 
paid  per  acre  by  the  grantee,  together  with  100  per  cent,  on  the 
amount  of  such  purchase  money;  and  that,  as  there  are  no 
improvements  on  the  said  land,  the  said  amount  of  purchase 
money  with  100  per  cent  thereto  is  all  that  the  defendant  has 
to  pay. 

The  questions  for  the  opinion  of  the  Court  were — (1)  Whether 
^e  compensation  to  be  paid  is  limited  to  the  amount  of  the 
purchase-money  paid  by  the  grantee,  with  the  addition  of  100  per 


V, 
ROBBRTSON. 
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1882       cent,  thereto  ?  or  (2)  whether,  in  addition  to  such  compensation, 
Douglass  "  t^®  plaintiffi  are  entitled  to  have  compensation  for  the  injury 
they  have  sustained,  by  reason  of  the  severance  of  the  portion  of 
the  paddock  in  which  the  tank  is  situated  from  the  other  portion 
of  the  paddock  ? 

PUcher,  for  the  plaintiff—''  The  Railways  Act"  (1),  by  the  use 
of  the  words  "purchase-money  or  compensation/'  contemplates 
giving  the  landholder  two  things — the  value  of  the  land  and 
damages  for  severance.  The  later  '' Besvrniption  Act"  (2)  only 
affects  the  price  to  be  given  for  the  land,  and  does  not  touch  the 
remedies  for  severance.  Full  effect  can  be  given  to  this  Act 
without  interfering  with  the  right  given  by  the  older  Act.  We 
are  not  asking  for  extra  damages  for  "resumption,"  but  for 
"  severance."  [Snt  G.  Innes,  J.  In  the  second  section  the  words 
are — "  in  consideration  of  and  as  compensation  for  such  resump- 
tion." Surely  that  has  the  same  effect  as  sec  4  of  the  "  Railways 
Act"  (1).  Also  sec.  4  says  there  shall  be  no  claim  "  in  respect  of 
such  land,"  except  under  the  new  Act.]  That  refers  to  the  land 
resumed,  not  to  the  damages  to  other  land.  The  Act  was  passed 
to  prevent  people  buying  Crown  land  at  11,  per  acre  where 
they  thought  a  railway  would  come,  and  then  soon  after  selling 
it  to  the  Government  at  202.    If  our  construction  is  not  accepted, 

(1)  **  The  Chvemmefd  RaUways  Act,**  of  any  land  resumed  under  this  Act 
22  Vict.  No.  19,  sea  45,  provides  that,  .  .  •  shaU  be  paid  in  consideration  of 
«in  estimating  the  purchase-money  or  and  as  compensation  for  such  resumption 
compensation  to  be  paid  under  any  of  ...  a  sum  of  money  for  each  acre 
the  provisions  of  the  Act  regard  shaU  be  so  resumed  equal  to  the  amount  of 
had  not  only  to  the  value  of  tiie  land,  purchase-money  paid  per  acre  by  the 
but  also  the  damage  (if  any)  to  be  sus-  grantee  .  .  .  together  with  one 
tained  by  the  owner  of  the  land  by  hundred  per  centum  on  the  amount  of 
reason  of  the  severing  of  the  lands  taken  such  purcase-money  .  .  .  and  in 
from  other  lands  of  such  owner." — 2  OL  addition  thereto  the  value  of  any  im- 
BUU,  1901.  provements    .    .    .    then  being  upon 

(2)  37  Vict.  No.  18,  provides  as  fol-  such  land  so  resumed."  4.  '*  After  the 
lows : — 1.  "  AU  lands  which  after  the  passing  of  this  Act  no  compensation  for 
passing  of  this  Act  shaU  be  purchased  land  resumed  under  the  authority  of 
from  the  Crown  either  absolutely  or  con*  this  Act  shall  be  awarded  under  the 
ditionally  shall  during  a  period  of  ^y^  provisions  of  '  The  OovemmeiU  RaUway 
years  from  the  date  of  the  purchase  Act*  .  .  .  and  no  claim  ...  in 
thereof  be  subject  to  resumption  by  the  respect  of  such  land  shall  be  aUowed 
Qovemor  ...  for  any  purposes  con-  otherwise  than  under  the  provisions  of 
nected  with  .  .  .  public  railways.*'  this  Act."— 2  01  StcU.  1926. 
2.  '*  The  grantee  or  conditional  purchaser 
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no  man  will  be  safe  in  improving  Crown  land  till  five  years  after        1882 

purchase ;  for  a  railway  might  be  laid  down  cutting  off  his  house  Douglass" 

from  his  stables,  and  yet  only  22.  an  acre  offered  him  for  the  ^    ^' 
damage. 

SalomoTis,  Q.C.,  and  C,  B.  Stephen,  for  the  defendant,  were  not 
called  on. 

Sm  J.  Mabtik,  C. J.  This  case  is  too  plain  for  argument.  Mr. 
PUcher  contends  that  compensation  was  given  for  two  distinct 
things  by  sec.  45  of  the  "Baiiways  Act"  (3).  That  is  not  so. 
One  thing  only — ^the  taking  of  the  land — is  provided  for,  but  the 
mode  of  estimating  the  damage  is  two-fold.  That  Act  directs  the 
assessors  of  the  compensation  to  take  into  accoimt  the  damages 
for  severance.  It  is  compensation  not  for  two  acts — ^taking  and 
severing — ^but  for  one  act.  Then  comes  37  Vict.  No.  18  (4), 
which  deals  with  the  same  thing  but  gives  a  different  plan  for 
estimating  the  compensation.  Tou  are  no  longer  to  estimate  the 
damage  done  by  the  severance.  All  that  is  provided  for  by 
giving  the  landholder  double  the  price  per  acre  that  he  gave  the 
Grown,  and  the  value  of  any  improvements  that  may  be  on  the 
land  taken.  The  Act  specially  points  out  that  you  are  no  longer 
to  refer  to  the  *' Railways  Act" 

Sm  Geo.  Innes,  J.  I  am  of  the  same  opinion.  The  Legislature 
was  particularly  astute  to  confine  the  operation  of  the  Act  to 
and  purchased  after  its  passing,  and  to  limit  the  compensation 
by  sec.  2  to  the  price  of  the  land  taken,  with  a  hundred  per  cent, 
added  and  the  value  of  the  improvements  actually  on  it. 

Judgment  for  the  defendant 

Attorney  for  plaintiff:  S.  C,  Brdwn. 
Attorney  for  defendant :  Crown  Solicitor. 

(3)  See  note  1  on  page  58.  (4)  See  note  2  on  page  58. 
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1882         THE  BANE  OF  NEW  SOUTH  WALES  v.  THE  NORTH  BRITISH  AND 

"V— — —  MERCANTILE  INSURANCE  COMPANY  (b). 

Feb,  9,  10. 

May  27.      Insurance  against  Jire^Interest  of  insured  at  time  of  loss^FuUy  paid  vendor-— 
Contract  withpurchciser  to  assign  poUcy  and  keep  it  aUve/or  his  benefit. 

A  oontract  of  fire  insarance  is  a  penonAl  oontntot  of  indemnity  to  the  person 
insured,  and  cannot  be  assigned  without  the  consent  of  the  insurer. 

A.  insured  buildings,  and  then  sold  them  to'  K  At  the  time  of  the  sale  it  was 
agreed  that  A.  should  assign  the  policy  to  B.,  and  that  the  same  should  be  kept 
aliye  for  the  benefit  of  B.  until  the  conveyance  should  be  executed.  After  the 
purchase-money  had  been  paid,  but  before  conveyance,  the  buildings  were 
destroyed  by  fire.  A.  executed  a  conveyance,  and  then  brought  an  action  on  the 
policy,  as  trustee  for  B.,  against  the  insurance  company. 

Heldf  on  demurrer  (per  Martin,  C.  J.,  and  Wikdeteb,  J.— Innbs,  J.,  diss,)  that 
A.  had  no  interest  at  the  time  of  loss  sufficient  to  maintain  the  action. 

Demurrer  to  the  plaintifl^'  replication. 

Declaration : — That  by  a  policy  of  insurance  the  defendants,  in 
consideration  of  5L,  had  agreed  that  if  certain  premises  should  be 
destroyed  or  damaged  by  fire,  they  would  pay  or  make  good  all 
such  loss  or  damage  to  an  amoimt  not  exceeding  8001.  Averment 
that  at  the  time  of  making  the  policy  and  thence  until  and  at  the 
time  of  loss  and  damage  thereinafter  mentioned,  the  plaintifl^ 
were  interested  in  the  property  to  the  amount  insured  thereon; 
that  the  property  was  destroyed  by  fire,  whereby  the  plaintifl^ 
sufiered  loss  to  the  full  amount  insured,  but  the  defendants  had 
not  paid  them;  and  the  plaintifis  claimed  800L 

The  second  plea  was,  that  after  the  making  of  the  said  policy 
and  before  the  fire,  the  plaintiffs  sold  to  one  Nowland  the  property 
insured,  and  received  the  full  purchase-money,  and  that  after- 
wards, and  after  the  fire,  the  plaintiffs  by  deed  conveyed  the 
property  to  Nowland. 

The  plaintiffii  demurred  to  this  plea  on  the  ground  that  the 
facts  stated  in  it  did  not  show  that  the  plaintiffs  had  no  interest 
at  the  time  of  the  fire  in  the  property  insured.  The  demurrer 
was  argued  in  the  3rd  Term,  1881,  and  is  reported  in  2  N.S.W. 
L.R.,  239.  The  Court  by  a  majority  (Sir  W.  Manning,  J.,  dis- 
senting), overruled  the  demurrer  and  gave  judgment  for  the 
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defendants;  leave,  however,  being  granted  to  the  plaintiffs  to       1882 
reply  to  the  plea.  BankofXi^ 

The  plaintiffi,  in  pursuance  of  the  leave  reserved,  replied  upon  South  Wales 
equitable  grounds — That  at  the  time  of  the  sale  to  Nowland  it      North 
was  agreed  that  the  said  policy  should  be  transferred  and  assigned  a^^toa 
to  the  said  Nowland,  and  that  the  same  should  be  kept  alive  by   ^stoanc* 
the  plaintifik  for  the  benefit  of  the  said  Nowland,  until  a  con- 
veyance of  the  said  property  should  have  been  executed  by  the 
plaintifi^  to  the  said  Nowland.    The  replication  further  alleged 
that  the  plainti£&  were  suing  as  trustees  for  Nowland. 

The  defendants  demurred,  on  the  ground  that  the  replication 
did  not  show  an  insurable  interest  in  the  plainti£&  at  the  time  of 
the  fire. 

Gordon  ((7.  J.  Mammmg  and  Knox  with  him),  for  the  defendants 
in  support  of  the  demurrer — ^The  contract  made  by  the  insurer 
with  the  insured  is  a  personal  one,  and  the  benefit  of  it  cannot  be 
assigned  by  the  insured  without  the  consent  of  the  insurer.  The 
plaintifi&  cannot,  by  an  arrangement  with  a  purchaser,  alter  their 
relations  with  the  defendants,  and  create  an  interest  in  themselves 
which  otherwise  would  not  have  existed  In  Rayn^er  v.  Preston  (1), 
it  was  held  that  the  purchaser  of  premises  which  had  been  de- 
stroyed by  fire  after  the  date  of  the  contract,  but  before  the  date 
fixed  for  completion,  could  not  recover  from  the  vendor  the 
insurance  money  which  the  vendor  had  received.  Jessd,  M.R, 
says  at  p.  299,  ''  It  does  not  follow  that  the  insurance  company 
cannot  get  back  the  money  they  have  paid,  if  the  vendor  is  paid 
for  his  loss  otherwise;  a  contract  for  fire  insurance  is  only  a 
contract  of  indemnity."  In  Bunyon  on  Fire  Insurcmce,  p.  10, 
after  stating  that  in  a  contract  of  fire  insurance  the  word 
"assigns"  is  usually  omitted,  the  author  goes  on  to  say,  ''It 
is,  however,  to  be  noted  that  the  provision  requiring  the 
assent  of  the  insurers  is  not  an  arbitrary  one,  and  that  there  is 
some  ground  for  contending  that  it  is  but  the  expression  of  a 
tacit  term  of  the  contract.  The  character  of  the  assured  is  as 
much  an  element  of  risk  as  the  construction  of  the  building. 
The  contract  is  a  personal  one,  not  transferable  at 

(1)  L.K.,  14  Ch.  D.  297;  onapp.,  L.R.,  IS  Ch.  D.  1. 
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1882  laWi  l>ut  in  equity  the  title  to  every  valuable  right  or  thing  may 
BankofNkw  he  transferred  by  agreement;  and  hence,  if  this  forms  an  excep- 
SouTH  Walks  ^^^  ^^  y^^  general  rule  that  choses  in  action  are  assignable  in 
North  equity,  it  may  be  argued  that  of  necessity  the  contract  expires 
MisoANTiLB  on  the  cesser  of  the  interest,  unless  the  benefit  of  it  be  transferred 
^Corf  ^"  with  the  consent  of  the  insurers."  In  Lymk  v.  Dalzdl  (2)  the 
head  note  is  ''Policies  of  insurance  against  loss  or  damage  by  fire 
are  not  in  their  nature  assignable;  nor  can  the  interest  in  them 
be  transferred  from  one  person  to  another  without  the  express 
consent  of  the  office."  [Sm  J.  Martin,  C.J.  That  case  is  also 
cited  in  a  very  good  book:  EUia  on  Insurance.]  The  4th  con- 
dition in  the  policy  here  is  substantially  the)  same  as  in  Lynch  v. 
Dalzell  (2).  [Sm  G.  Innes,  J.  Are  not  the  plaintiflfe  under  an 
obligation  to  their  purchaser,  which  gives  them  an  interest,  and 
for  which  they  may  claim  to  be  indemnified?]  The  policy  is 
a  personal  contract;  no  authority  was  given  to  transfer  it. 
[SaloTnons,  Q.C.  There  is  no  clause  in  the  policy  against  an 
assignment]  The  policy  was  not  made  with  the  plaintiflb' 
assigns.  The  nature  of  the  contract  in  Lynch  v.  Dalzell  (2)  was 
the  same  as  here;  for,  at  p.  432,  ''And  as  the  contract  was 
plainly  restrained  to  the  person  injm*ed,  it  was  provided  by  a 
particular  article  that  the  policy  and  interest  of  the  person 
insured  should  continue  to  his  executors  and  administrators 
upon  the  terms  therein  mentioned."  In  The  SadcUera'  Company  v. 
Badcoch  (3),  at  p.  655,  Hardwicke,  L.C.,  says:  "It  has  been  said 
for  the  plaintiffii  that  it  is  in  the  nature  of  a  wager  laid 
by  the  insurance  company,  and  that  it  does  not  signify  to 
whom  they  pay,  if  lost.  Now  these  insurances  from  fire 
have  been  introduced  in  later  times,  and  therefore  difier  from 
insurance  of  ships,  because  there  interest  or  no  interest  is  almost 
constantly  inserted,  and  if  not  inserted  you  cannot  recover  unless 
you  prove  a  property;"  and  at  p.  556,  "  To  whom  or  for  what  loss 
are  they  to  make  satisfaction?  Why,  to  the  persons  insured  and  for 
the  loss  they  may  have  sustained;  for  it  cannot  properly  be 
called  insuring  the  thing,  for  there  is  no  possibility  of  doing  it, 
and  therefore  must  mean  insuring  the  person  from  damage";  and 
at  the  end  of  the  judgment  he  approves  the  opinion  expressed  by 
(2)  4  Bro.  Pari.  Cm.  431.  (3)  2  Atk.  554. 
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L  C.  King  in  Lynch  v.  DalzeU  (4)  and  contained  in  the  head        1882 
note  to  that  case  abready  quoted.     [Sm  J.  Maetin,  C.J.    In  my  bakkofNbw 
judgment  on  the  demurrer  to  the  plea,  I  referred  to  a  passage  in  SouthWalbs 
3  Ken^s  Coimrientaries,  375: — "Fire  policies  usually  contain  a      North 
prohibition  against  the  assignment  of  them,  without  the  previous  Mercantilb 
consent  of  the  company.     But  without  this  clause;  they  are       corf^ 
assignable  in  equity,  like  any  other  chose  in  action."]  This  passage 
is  not  reconcilable  with  Lynch  v.  DalzeU  (4).  It  is  also  inaccurate, 
because  it  is  not  correct  to  say  that  all  choses  in  action  are 
assignable  in  equity.    [Sm  G.  Inkes.   There  is  a  note  (6)  in  Kefrvt 
in  which  this  passage  occurs: — "Policies  against  fires,  being 
personal  contracts,  do  not  pass  to  the  purchaser  of  a  property 
before  loss,  without  the  assent  of  the  insurer,  and  the  policy 
ceases  if  the  property  be  sold  without  that  assent,  for  no  person 
is  entitled  to  claim  for  a  subsequent  loss."   A  policy  is  a  personal 
contract,  like  an  agreement  to  paint  a  picture.    But  do  not  the 
plaintiffs  here  stiU  retain  their  personal  interest;  are  they  not 
still  responsible  to  the  defendants  under  the  policy?    SmJ. 
Martin,  C.J.    The  cases  cited  in  Kent's  Corrmientaries  are  in 
favour  of  the  defendants.    They  are  reported  in   1  Bermett's 
Insurance  Cases.]    "There  is  one  event  in  which  .  .  .  these 
policies  against  fire  are  allowed  to  be  transferred;  and  that  is, 
when  any  person  dies,  the  policy  and  interest  therein  shall 
continue  to  the  heir,  executor  or  administrator  respectively  to 
whom  the  property  insured  shall  belong  .  .  .  But  in  all  other 
cases  there  can  be  no  assignment;  and  the  party  claiming  the 
indenmity  must  have  an  interest  in  the  thing  insured  at  the 
time  of  the  loss:"  Lynch  v.  DalzeU  (4).    By  way  of  illustrating 
the  nature  of  a  personal  contract  and  the  effect  of  an  assignment 
of  it,  we  refer  to  the  case  of  Robson  v.  Drvmvmond  (5). 

Salomons,  Q.C.  {Rogers  with  him),  for  the  plaintiffs — ^The  pas- 
sage in  Kent's  Corrmientaries  contains  a  correct  statement  of  the 
law.  A  chose  in  action  is  assignable  in  equity.  A  painter  may 
assign  his  right  to  receive  the  price  of  his  picture ;  the  person  who 
ordered  the  picture  may  also  assign  his  right  to  receive  it. 
[Sib  G.  Ihnes.    Does  not  the  company  exercise  a  choice,  and 

(4)  4  Bro.  Pari.  Gas.  431.  (5)  2  B.  &  Ad.  303. 
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1882  say  whom  they  will  and  whom  they  will  not  insure  for?] 
BakkofXew  Exactly  so,  and  that  is  why  an  express  clause  against 
South  Walks  aggignment  ig  usually  inserted  in  the  policy.  But  the 
North  contract  is  not  a  personal  one.  In  CoUingridge  v.  Royal 
MiRc^roS  Exchcmge  Assfwrance  Corporution  (6),  Lush,  J.,  says  at  p.  176, 
^^Cor^^  during  the  argument — ''  The  contract  is  not  to  Qiake  good  any 
loss  to  the  plaintiff,  but  any  damage  to  the  buildings."  The  mean-^ 
ing  of  the  passage  in  the  note  in  Kent  is,  that  the  right  to  the 
policy  does  not  run  with  the  property  insured.  We  do  not  say  it 
does,  and  the  point  does  not  arise  here ;  for  we  are  not  the  pur- 
chasers, but  the  vendors,  by  whom  the  policy  was  taken  out,  and 
with  whom  the  defendants  have  contracted.  At  p.  303  of  the 
report  of  Bayner  v.  Preston  (7),  the  Master  of  the  Rolls  says,  "  On 
looking  at  Bv/nyon  on  FirelTisurcmce,  p.  181,*I  find  the  law  thus 
stated: — ^'If,  therefore,  a  fire  occurs  between  the  time  of  the  sale 
and  the  completion  of  the  contract,  in  the  abseTice  of  any  pro* 
vision  to  the  contrary,  the  loss  falls  upon  him  (the  purchaser).'" 
But  if,  as  the  defendants  contend,  no  provision  can  be  made  which 
will  have  the  effect  of  making  the  insurer  liable,  these  words  have 
no  meaning.  [Windeyeb,  J.  On  appeal,  at  p.  12,  Brett,  J.,  says 
that  with  regard  to  marine  policies,  it  had  always  been  held  that 
''  no  interest  passes  unless  it  is  made  part  of  the  contract  of  pur- 
chase and  sale,  so  that  it  would  be  considered  in  a  Court  of  Equity 
as  assigned ;"  and  then  he  refers  to  Bowles  v.  Irmes  (8)  as  the 
leading  case  on  the  subject]  So  at  p.  301  the  Master  of  the  Rolls, 
quoting  the  judgment  of  Lord  Eldon,  in  Paims  v.  MeUer  (9),  that 
"the  house  is  bought,  not  the  benefit  of  any  existing  policy,"  adds, 
"  so  there  he  puts  it  in  plain  terms,  that  in  buying  a  house  you 
do  not  buy  the  existing  policy."  These  words  would  have  been 
unnecessary  if  the  policy  were  personal  and  could  not  be 
assigned.  In  The  North  of  England  Oil  Cake  Company  v.  The 
Archxmgd  Insurance  Company  (10),  Quaiai,  J.,  says  at  p.  255: 
— "  Bowles  V.  luTies  (8)  is  directly  in  point  for  the  defendants. 
On  the  sale  of  a  thing  insured,  no  interest  in  the  policy  passes  to 
the  vendee,  unleas  at  the  time  of  the  sale  the  policy  be  assigned 

(6)  L.R.,  3  Q.B.D.  173.  (8)  11  M.  &  W.  10;  12  L.J.,  Ex.  163. 

(7)  L.R.,   14  Ch.  D.  297;  on  app.,        (9)  6  Vea.  349. 

L.R.,  18  Ch.  D.  1.  (10)  L.R.,  10  Q.B.,  249. 
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either  expressly  or  impliedly."  And  at  pp.  253-254,  Coclcbxji/m,  C.J.  i882 
"If  there  had  been  a  stipulation  in  the  contract  of  sale  that  the  bankofNbw 
policy  should  be  assigned  for  the  benefit  of  the  plaintiffs,  the  South  Walbs 
vendees,  it  might  have  been  otherwise."  In  Powlea  v.  Innes  (11),  Nokth 
which  is  recognised  as  an  authority  in  every  case,  the  head-note  MKRCAimLB 
is—"  A  person  who  assigns  away  his  interest  in  a  ship  or  goods  ^^^2?^*^* 
after  effecting  a  policy  of  insurance  upon  them,  and  before  the 
loss,  cannot  sue  upon  the  policy  except  as  a  trustee  for  the 
assignee  in  a  case  where  the  policy  is  handed  over  to  him  upon 
the  assignment,  or  there  is  an  agreement  that  it  shall  be  kept 
alive  for  his  benefit"  [SiB  G.  Innes,  J.,  referred  to  2  Dart's 
Venchrs,  812.]  We  refer  also  to  Wa/rd  v.  Beck  (12);  Poole  v. 
Adams  (13);  and  Spdrkes  v.  Ma/rshaU  (14).  "  An  absolute  sale 
necessarily  puts  an  end  to  the  insurable  interest  of  the  vendor, 
and  will  preclude  a  recovery  on  the  policy  unless  it  is  expressly  or 
impliedly  assigned  for  the  benefit  of  the  purchaser:  2  Hare  arid 
Wallace's  American  Leading  Cases,  p.  819.  In  DeLaney  v.  Stod- 
dart  (15),  at  p.  26,  Asherst,  J.,  says: — ^'  A  policy  cei-tainly  may  be 
transferred:  for  though  a  chose  in  action  cannot  in  law  be  assigned, 
yet  in  equity  it  may;  therefore  we  will  permit  the  action  to  be 
brought  by  trustees."  This  passage  is  quoted  in  3  Kent's  Com" 
mentaries,  261  note  (e).  [Sm  J.  Martin,  C.J.  All  these  are 
cases  of  marine  policies.]  Rayner  v.  Preston  (16)  and  PooU  v. 
Adams  (13)  are  cases  of  fire  insurance,  so  is  Paime  v.  MeUor  (17). 
[WiNDEYER,  J.  ''  Policies  of  insurance  against  fire  are  personal 
contracts  with  the  assured,  and  do  not  pass  to  an  assignee  or 
purchaser  without  the  consent  of  the  insurers":  Leavitt  v.  The 
Western  Marine  and  Fire  Insv/ra/nce  Company  (18).]  It  is 
sufficient  that  we  had  an  interest  at  the  time  of  the  loss.  We 
were  under  an  obligation  to  Nowland  to  keep  the  policy  alive  on 
his  behalf;  and  we  were  liable  to  him  if  we  failed  to  keep  the  terms 
of  our  agreement.  ''If  a  fire  occurs  between  the  time  of  the  sale 
and  the  completion  of  the  contract,  in  the  absence  of  any  pro- 
vision to  the  contrary,  the  loss  falls  upon  him  (the  purchaser):" 

(11)11M.&W.  10;  12  UJ.,  Ex.  162.        (15)  1T.R.26. 

(12)  13C.B.,  N.S.  666;  32  L.  J.,  C.P.        (16)  L.R.,  14  Ch.  D.  297;  on  app., 
113.  L.R.,  18  Clu  D.  1. 

(13)  33  L.J.,  Ch.  639.  (17)  6  Ves.  340. 

(14)  2  Bing.  N.C.  761.  (18)  2  Bennett's  Fire  Ins.  Cas.  295. 

N.aW.R.,  Vol.  m.,  Law.  P 
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1882  Bwnyon,  p.  181.  Clearly  showing  that  such  a  provision  may  be 
BankovXkw  made  by  the  purchaser  with  his  vendor.  And  at  p.  10,  "  The 
SouthJ7ale8  ^^^yji  qy^  i^i^y^  Qr  equitable  owner  may,  as  we  have  seen,  also 
NoBTH  insure  in  his  own  name,  althouirh  the  lec^al  estate  may  be  out- 
MsBCANTiLB  staudiug  and  the  actual  possession  may  be  in  another;  and  to 
CoT^^  create  an  insurable  interest  it  is  not  necessary  that  the  whole  legal 
or  equitable  interest  should  be  vested  in  the  assured.  The  courts 
appear  to  be  disposed  to  construe  the  contract  with  great 
liberality,  and  thus  it  has  never  been  doubted  but  that  any  per- 
son who  would  be  responsible  for  the  consequences  of  a  loss  by 
fire  may  insure  against  it,  although  possessing  no  estate  or  interest 
in  the  property  at  the  time  ;"  and  again  at  p.  11, ''  Any  legal  or 
equitable  estate  or  right  which  may  be  prejudicially  affected,  or 
any  responsibility  which  may  be  brought  into  operation  by  a  fire, 
will  confer  an  insurable  interest"  [Sm  G.  Innes,  J.  Suppose  a 
contract  of  sale  by  which  half  the  purchase-money  is  not  to  be 
paid  if  a  fire  occurs.  Is  it  not  like  the  contract  in  this  case  ? 
Sm  J.  Martin,  C.J.  If  the  assignment  had  been  made  after  the 
fire,  the  insured  might  have  recovered.  A  chose  in  action  is  a  right 
to  bring  an  action,  but  the  plainti£&  here  must  show  an  assign- 
ment of  the  policy.]  The  cases  in  the  books  refer  to  an  assign- 
ment before  and  not  to  one  after  the  fire.  [Sm  J.  Maetin,  C. J. 
The  broad  principle  you  maintain  is  only  supported  by  text-books. 
Sm  G.  Innes,  J.  Joyce  v.  Swaam  (19)  is  referred  to  in  the  pas- 
sage from  Bunyon,  p.  10.]  The  Saddlers*  Company  v.  Badcock  (20) 
is  not  in  point ;  there  the  insurance  was  of  a  lease,  and  the  fire 
occurred  after  the  lease  had  expired,  and  the  assignment  was  after 
the  fire ;  the  Lord  Chancellor  only  decided  that  "  it  is  necessary 
the  party  insured  should  have  an  interest  or  property  at  the  time 
of  the  insuring,  and  at  the  time  the  fire  happens."  We  admit 
that  the  policy  cannot  be  assigned  without  the  consent  of  the 
office  so  as  to  give  the  assignee  a  right  to  sue ;  this  is  what  is 
meant  when  it  is  said  that  the  contract  between  the  insurer  and 
the  insured  is  a  personal  one.  The  insured  only  can  sue.  [Sm  J. 
Innes  referred  to  Marks  v.  Hamilton  (21).]  We  are  liable  to  Now- 
land  on  our  contract  with  him.  We  engaged  that,  should  a  fire 
happen,  the  money  should  be  paid  to  him ;  we  agreed  to  keep  the 
(19)  13  C.B.,  N.a  104.  (20)  2  Atk.  664.  (21)  7  Exch.  323. 
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policy  alive,  and  if  the  Court  is  against  us  we  shall  have  to  pay        i882 
him.    "A  person  who  assigns  away  his  interest  in  the  ship  or ^j^^^^-^^^ 
goods  before  the  loss  cannot  sue  upon  the  policy,  except  as  a  South  Walks 
imstee  for  the  assignee  when  the  benefit  of  the  policy  has  also      North 
been  transferred":  BvMen  and  Leake's  Precedents  on  Pleading,  Mkrcantilb 
p.  612,  where  Powles  v.  Innes  (22)  is  referred  to.  The  assignment   ^^q^^^^ 
mmtioned  there  is  one  before  loss.    [SiB  J.  Martin,  C. J.    There 
is  a  marked  distinction  between  marine  and  fire  insurance.]    On 
this  point  there  is  no  difierence.    If  the  insured  had  no  interest 
in  one  case  he  would  have  none  in  the  other,  whether  the  thing 
insured  was  a  ship,  a  house,  or  goods  and   chattels.    [Sm  J. 
Mabtin,  C.J.    You  construe  the  term  by  which  you  engage  with 
Nowland  to  keep  up  the  policy,  as  if  you  had  contracted  with  him 
to  make  the  insurance  company  liable.]    Bayner  v.  Preston  (23) 
only  decides  that  where   the  loss  occurred  before  completion, 
and  the  vendor  had  received  the  insurance  money,  the  purchaser 
conld  not  recover  it  as  an  abatement  of  his  purchase  money.  [Sm 
J.  Mabtin,  C.J.    I  do  not  think  that  case  is  in  point  here.]    It 
appears  from  the  pleadings  that  we  were  in  possession  of  the 
premises  at  the  time  of  the  loss ;  and  we  take  the  point  formally 
that  the  defendant's  plea  is  bad. 

Oordon,  in  reply— The  case  of  Saddlers*  Company  v.  Bad- 
cock  (24)  is  in  point  as  settling  what  Lord  Chancellor  King  held 
in  Lynch  v.  LkdzeU  (25).  The  replication  states  an  agreement 
that  the  policy  should  be  assigned;  but  that  cannot  be  done  with- 
oat  the  consent  of  the  office.  It  also  states  that  the  policy  was 
to  be  kept  alive;  but  that  cannot  be  done  imless  the  plaintifis 
have  an  insurable  interest:  2  Davidson's  Conveyamcmg,  559. 
[Sib  Q.  Innes,  J.  Does  not  the  contract  have  the  efiect  of 
clothing  the  plaintifis  with  an  obligation  which  retains  for  them 
an  insurable  interest?] 

Cur,  adv.  vuU. 

(22)  11  M.  &  W.  10;  12  L.J.,  Ex.  163.        (24)  2  Atk.  654. 

(23)  L.K,  14  Ch.   D.  297;  on  app.,        (25)  4  Bro.  Pari  Cas.  431. 
LR.,  18  C!h.  a  1. 
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1882  On  27th  May,  the    Court   delivered  the  following  written 

Bank  op  New  judgments: — 

South  Wales     q^  j   martin,  C.J.    This  was  an  action  brought  to  recover 

North      the  sum  of  800?.  on  a  fire  policy  executed  by  the  defendants  to 
British  AND  ,  .     .  .     . 

Mbrcaktilb  insure  certain  buildings  of  the  plaintiffs,  at  Gunnedah,  in  this 

^^CoY.^^*  colony.  The  defendants,  by  their  second  plea,  said, " that  after  the 
making  of  the  said  policy,  and  before  the  time  of  the  fire  in  the 
said  declaration  mentioned,  the  plaint ifis  sold  to  R.  J.  Nowland 
the  said  property  so  insured  as  in  the  said  declaration  mentioned^ 
and  received  from  the  said  R.  J.  Nowland  the  full  purchase 
money  of  the  said  property,  and  that  afterwards,  and  after  the 
said  fire,  the  plaintiflfe,  by  deed,  conveyed  the  said  property  to 
the  said  R.  J.  Nowland."  To  this  plea  the  plaintiffs  demurred, 
on  the  ground  "that  it  admitted  that  at  the  time  of  the  loss  the 
premises  insured  were  legally  the  property  of  the  plaintiffs,  and 
that  they  had  an  interest  therein  sufficient  to  entitle  them  to 
maintain  this  action."  On  the  2nd  of  September  last,  the  Court 
overruled  the  demurrer,  and  held  this  plea  to  be  good  on  the 
ground  that  the  plaintiffs  having  sold  the  property  insured  and 
received  the  purchase  money  in  full  before  the  happening  of  the 
loss,  they  thereby  ceased  to  have  any]  interest  such  as  would 
entitle  them  to  maintain  this  action. 

The  case  principally  discussed  during  the  argument  of  that 
demurrer  was  CoUingridge  v.  Royal  Exchange  Assurance  Cor^ 
poration  (26),  in  which  it  was  held  that  although  the  plaintiff  had 
sold  the  property  in  the  suit,  and  the  purchasers  had  accepted 
the  title  before  the  fire  happened,  yet  inasmuch  as  the  purchase 
money  had  not  been  paid  at  the  time  of  the  loss,  the  plaintiff's 
interest  in  the  premises  insured  continued,  and  he  was  conse* 
quently  entitled  to  recover.  The  plaintifis'  counsel  contended 
that  he  was  in  the  position  of  an  "  unpaid  vendor,"  with  a  lien 
for  the  purchase  money.  The  defendants'  counsel  contended  that 
the  plaintiff  could  sustain  no  damage  as  "unpaid  vendor,"  in 
the  case  of  purchasers  of  such  undoubted  solvency  as  the  defend- 
ants. Mr.  Justice  MeUor  held  that  the  plaintiff  being  in  posses- 
sion at  the  time  of  the  fire  as  "unpaid  vendor,"  there  was  nothing 
to  prevent  him  from  bringing  his  action  to  recover  the  amount 
(26)  L.R.,  3Q.B.D.  173. 
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which  he  had  insured.    He  further  said  that  he  ''  could  not  see        18S2 


why  the  unexecuted  bargain  between  him  and  the  Board  could  Bank  of  New 
affect  his  right  to  recover.    Mr.  Justice  Lush  took  the  same  views,  SouthWales 
but,  in  giving  judgment,  he  said    that    if   the  plaintiff  had      North 
**  actually  conveyed"  away  the  premises  before  the  fire,  that  Mebcantilb 
would  have  been  a  defence  to  the  action,  for  he  would  then  have     ^^q^^^ 
had  no  interest  at  the  time  of  the  loss.    Although  Mr.  Justice 
Lush  here  speaks  of  the  conveyance  as  terminating  the  interest, 
it  is  plain  from  the  context  that  he  used  the  term  ''  actually  con- 
veyed" merely  to  show  that  the  plaintiff  still  had  the  "right  to 
the  possession"  of  the  property,  not  having  been  paid  his  purchase 
money.      In  this  way  was  this  judgment  interpreted  by  the 
Master  of  the  Rolls  in  Bayner  v.  Preston  (27),  where  (p.  302)  Sir 
George  JessdL  speaks  as  follows: — ^''Then  Mr.  Justice  Lwsh  says, 
'K  the  plaintiff  had  actually  conveyed  them  (the  premises)  away 
before  the  fire,  that  would  have  been  a  defence  to  the  action,  for 
then  he  would  have  had  no  interest  at  the  time  of  the  loss.' 
That  is,  if  the  vendor  had  been  paid  his  purchase  money  in  full, 
he  would  have  had  no  interest  in  the  property,  and  could  have 
maintained  no  action." 

When  this  Court,  in  accordance  with  the  view  here  expressed, 
gave  judgment  for  the  defendants  on  the  previous  demurrer,  an 
intimation  was  thrown  out  to  the  effect  that  if  the  plaintifis  had 
by  replication  set  up  that  there  was  an  agreement  in  the  condi- 
tions of  the  sale  to  Nowland  to  transfer  the  policy  to  him,  then 
the  plaintiffs,  as  his  trustees,  would  have  had  an  equitable  interest, 
and  could  have  sued.  On  this  the  plaintiffs,  having  obtained 
leave  to  amend,  replied  on  equitable  grounds  that  at  the  time  of 
such  sale  it  was  agreed  ''that  the  said  policy  should  be  transferred 
and  assigned  to  the  said  Robert  John  Nowland,  and  that  the 
same  should  be  kept  aJive  by  the  plainti£&  for  the  benefit  of  the 
said  Robert  John  Nowland  until  a  conveyance  of  the  said  pro- 
perty should  have  been  executed  by  the  plaintiflb  to  the  said 
Robert  John  Nowland."  They  further  alleged  that  they  were 
suing  as  trustees  for  Nowland. 

The  defendants  having  demurred  to  this  replication,  we  have 
now  to  determine  whether  it  is  an  answer  to  the  second  plea, 

(27)  L.R.,  14  CIlD.  297 ;   on  app,  L.R.,  18  CIlD.  1. 
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1882.       which  we  have  already  held  to  be  a  good  one.    The  intimation 

Bank  OP  New  which  no  doubt  led  to  the  filing  of  this  replication  arose  from  an 

South  Wales  Qjy^^j^  dictum  of  Baron  Parke  in  Powlea  v.  Irmes  (28),  and  a 

North      passage  in  Kenfs  Commentary  (voL  3,  p.  375),  where  that  very 

Mercantile  eminent  commentator  says: — "Fire  policies  usually  contain  a 

^^CoY^^   prohibition  against  the  assignment  of  them  without  the  previous 

consent  of  the  company.    But  without  this   clause   they  are 

assignable  in  equity  like  any  other  chose  in  action,  though  to 

render  the  assignment  of  any  value  to  the  assignee,  an  interest 

in  the  subject  matter  of  the  insurance  must  be  assigned  also,  for 

the  assignment  only^covers  such  interest  as  the  assured  had  at  the 

time  of  the  assignment." 

The  dictum  in  Powlea  v.  Innea  (28)  was  in  reference  to  a  marine 
policy,  and  has,  therefore,  no  application  to  the  present  case.  An 
examination  of  the  authorities,  both  English  and  American,  shows 
that  the  passage  just  quoted  from  Kent  is  an  inaccurate  state- 
ment of  the  law.  It  is  well  established  that  fire  policies  are 
personal  agreements  with  the  person  insuring.  This  was 
first  held  by  the  House  of  Lords  in  1729,  in  the  case  of  Lynch  v. 
Dalzell  (29).  Lord  Chancellor  Kin^f,  who  delivered  the  judgment 
of  their  lordships,  said  that  "  these  policies  are  not  insurances  of 
the  specific  things  mentioned  to  be  insured,  nor  do  such  insur- 
ances attach  on  the  realty  or  in  any  manner  go  with  the  same,  as 
incident  thereto,  by  any  conveyance  or  assignment,  but  they  are 
only  special  agreements  with  the  persons  insuring  against  such 
loss  or  damage  as  they  may  sustain.  The  party  insuring  must 
have  a  property  at  the  time  of  the  loss,  or  he  can  sustain  no  loss, 
and  consequently  can  be  entitled  to  no  participation."  And 
further  on  his  lordship  adds:  "These  policies  are  not  in  their 
nature  assignable,  nor  is  the  interest  in  them  even  intended  to  be 
transferable  from  one  to  another  without  the  express  consent  of 
the  office."  The  same  law  was  applied  by  Lord  Chancellor 
Hard^vicke  in  1773,  in  the  case  of  The  Saddlers*  Company  v. 
Badcock  and  others  (30).  His  lordship,  after  stating  that  it  was 
necessary  "  that  the  party  insured  should  have  an  interest  or  pro- 
perty at  the  time  of  the  insuring  and  at  the  time  the  fire  happens," 

(28)  11  M.  &  W.  10;  12  L.J.,  Ex.  162.        (29)  4  Bro.  Pari.  Cm.  431. 

(30)  2  Aik.  654. 
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pointed  out  that  satisfaction  is  to  be  made  "  to  the  person  insured,        1882 
and  for  the  loss  he  may  have  sostained."  He  referred, in  conclusion,  Bank  of  New 
to  the  case  of  LyTich  v.  Dalzell  (31), and  said:—"  Lord  Chancellor  SouthWalbs 
KiTig  was  of  opinion  that  the  plaintiff  had  no  right  to  the  money      North 
nnder  the  policy,  because  no  loss  had  happened  to  him,  he  having  Mbrcantile 
no  interest  in  the  thing  insured  at  the  time  of  the  fire,  and    ^^ubakce 
that  policies  are  not  in  the  nature  of  them  assignable,  nor  intended 
to  be  assigned,  from  one  person  to  another  without  the  consent  of 
aie  office." 

There  are  several  American  authorities  to  the  same  effect.  One 
of  these  is  The  jEtna  Fire  Insurance  Compcmy  v.  Tyler  (32). 
The  Chancellor,  in  that  case,  said  (Bennett,  p.  386):— "Policies 
against  fire  are  personal  contracts  with  the  assured,  and  they  do 
not  pass  to  an  assignee  or  purchaser  of  the  property  insured  with- 
out the  consent  of  the  underwriters.  K  the  assured,  therefore, 
sells  the  property,  and  parts  with  all  his  interest  therein  before  the 
loss  happened,  there  is  an  end  of  the  policy,  unless  it  is  assigned 
to  the  purchaser  with  the  assent  of  the  company."  This  case  was 
followed  by  Wilson  v.  HUl  (33),  where  the  Chief  Justice  says  (p. 
106): — "  An  insurance  of  buildings  against  loss  by  fire,  although 
in  popidar  language  it  may  be  called  an  insurance  of  the  estate, 
is  m  effect  a  contract  of  indemnity  with  an  owner  or  other  person 
having  an  interest  in  the  preservation  of  the  buildings,  as  mort- 
gagee, tenant,  or  otherwise,  to  indemnify  him  against  any  loss 
which  he  may  sustain  in  case  they  are  destroyed  or  damaged  by 
fire.  If,  therefore,  the  assured  has  wholly  parted  with  his  interest 
before  they  are  burnt,  and  they  are  afterwards  burnt,  the  under- 
writer incurs  no  obligation  to  pay  anybody."  Again,  in  Carpenter 
T.  The  JProvidence  Washvagton  InswraTice  Company  (34),  Mr. 
Justice  Story,  in  delivering  the  judgment  of  the  Supreme  Court  of 
the  United  States,  says  (p.  127): — "  It  is  clear  both  upon  principle 
and  authority  that  an  assignment  of  a  policy  by  the  insured  only 
covers  such  interest  in  the  premises  as  he  may  have  at  the  time  of 
the  insurance  and  at  the  time  of  the  loss.  It  is  the  property  of 
the  insured,  and  his  alone,  that  is  designed  to  be  covered,  and 

(31)  4  Bro.  Pari.  Cas.  431.  (34)  16  Peters,  495 ;  2  Bennett's  Ins. 

(32)  16  Wendell  385 ;  1  Bennett's  Ins.  Cas.  120  ;  2  Hare  &  Wallace's  American 
Cas.  576.  L.  Cas.  884. 

(33)  3Met.66;2  Bennett's In8.CH8.104. 
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1882       when  he  parts  with  his  title  to  the  property  he  can  sustain  no 
BakkovNkw  further  loss  or  damage  by  fire,  but  the  loss,  if  any,  must  be  that 
SouthWalm  ^£  j^  grantee.    The  rights  of  the  aasignee  cannot  be  more  exten- 
North      sive  under  the  policy  than  the  rights  of  the  assignor ;  and  as  the 
Mbecahtilb  grantee  of  the  property,  he  can  take  nothing  by  the  grant  of  the 
qqy.       policy,  since  it  is  not  in  any  just  or  legal  sense  attached  to  the 
property  or  any  incident  thereto."    All  these  American  decisions 
are  in  accordance  with,  and  profess  to  be  based  upon,  the  two 
leading  English  cases  of  Lynch  v.  DalzeU  (36)  and  The  Saddlertf 
Company  v.  Badcock  (36).  These  cases  have  never  been  questioned, 
but  on  the  contrary,  are  always  referred  to  as  clear  and  accurate 
expositions  of  the  law.    There  can  be  no  doubt,  therefore,  that  the 
assured,  by  parting,  before  the  loss,  with  his  whole  interest  in  the 
property,  without  the  consent  of  the  insurer,  loses  the  right  to  re- 
cover upon  the  policy,  because,  his  interest  having  ceased,  the  loss 
falls  not  on  him,  but  upon  his  transf erree.    He  cannot  recover  be- 
cause be  has  no  interest  at  the  time  of  the  loss,  and  the  transferree 
cannot  recover  because  the  insurer  has  no  agreement  with  him. 

It  cannot  be  said  that  the  vendor  of  insured  property,  by 
covenanting  with  the  vendee  to  keep  the  policy  alive  until  the 
conveyance,  can  reserve  to  himself  a  right  to  sue  for  the  insurance 
money  on  a  loss  happening  at  a  time  when  the  absolute  ownership 
of  the  property  had  passed  to  another  person,  or  give  to  his  vendee 
a  right  to  use  his  name  to  recover  money  to  which  the  contract  of 
insurance  gives  him  no  claim.  If  by  such  a  covenant  the  contract 
can  be  kept  alive,  without  the  insurer's  consent,  then  there  is  an 
end  of  the  principle  that  the  assured  must  have  an  interest  both 
at  the  time  of  insurance  and  loss  to  entitle  him  to  recover. 

An  assignment  of  the  policy  after  the  loss,  however,  stands 
upon  a  different  ground.  If  there  is  nothing  in  the  contract  of 
insurance  to  prevent  such  a  transfer,  it  can  be  made,  and  will  be 
a  good  equitable  conveyance  of  what  in  that  case  would  be  a 
chose  in  action.  An  assignment  of  a  contract  of  insurance  before 
the  loss  would  be  an  assignment  of  a  contract,  which  might  never 
result  in  the  right  to  bring  an  action,  but  an  assignment  of  the 
interest  in  the  policy  after  the  loss  is  an  assignment  of  a  right  to 
recover  an  amount  which  the  assignor  has  acquired  the  right  to 
(36)  4  Bro.  ParL  Cm.  431.  (36)  2  Atk.  564. 
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sue  for.    This  distinction  is  well  pointed  out  in  the  American       1882 

case  of  Brickta  v.  New  York  Lafayette  Insurance  Company  (37)  BakkovNbw 

in  which  the  Court    says  (p.  284):— "The    pkintiff  effected ®^^J^^^^ 

a  policy  of  insurance    against  fire  with    the    defendants  on  ^  North 

'^  British  and 

goods  and  furniture   contained  in  his    counting-room.    After  Mercantile 

a  loss  had  happened  he  made  an  assignment  of  his  pro-  cov. 
perty  for  the  benefit  of  certain  creditors,  and  assigned,  among 
other  things,  his  claims  on  the  defendants.  The  defendants  now 
contend  that  the  assignment  rendered  the  policy  void.  The 
restriction  in  the  policy  against  the  assignment  of  the  interest 
of  the  assured  in  it  without  the  consent  of  the  company  evidently 
applies  to  transfers  made  before  the  loss  happens.  After  that 
event  the  rights  of  the  plaintiff  are  fixed.  His  claim  becomes  a 
mere  chose  in  action,  and,  like  any  other  chose  in  action,  it  is 
assignable  in  equity.  The  reasons  which  induce  the  insurance 
companies  to  insert  the  restriction  clause  in  their  policies  have  no 
existence  or  application  after  the  risk  has  ceased."  So  in  the  case 
of  Wilson  V.  Hill  (38)  already  cited,  the  Chief  Justice,  after  refer- 
ring io  Lynch  v.  DalzeU  (39);  The  Saddlers*  Coy.  v.  Badcock  (40); 
and  JStna  Fire  Insura/nce  Coy.  v.  Tyler  (41),  says: — ^" These  consi- 
derations, however  do  not  apply  to  a  case  where  the  assured,  after 
a  loss,  assigns  his  right  to  recover  that  loss;  it  would  stand  on  the 
same  footing  as  the  assignment  of  a  debt  or  right  to  recover  a 
sum  of  money  actually  due,  which,  like  the  assignment  of  any 
other  chose  in  action,  would  give  the  assignee  an  equitable 
interest  and  a  right  to  recover  in  the  name  of  the  assignor,  sub- 
ject to  set-off  and  all  other  equities." 

If,  in  the  present  case,  the  plaintiffii  had  retained  their  owner- 
ship of  the  property  insured  until  the  fire  occurred,  and  after- 
wards had  sold  such  property,  and  assigned  the  sum  demandable 
nnder  the  policy,  the  vendee,  Nowland,  could  have  sued  in  their 
name  on  his  equitable  assignment  of  the  chose  in  action;  but  an 
assignment  of  the  policy  before  the  loss  would  not  be  an  assign- 
ment of  a  chose  in  action,  and  would,  therefore,  operate  nothing. 
An  agreement  before  the  loss  to  keep  a  policy  alive  after  the 
assured  has  parted  with  the  entire  property,  and  has  thereby, 

(37)  2HaU375;  Bennett's  Ins.  Gas.  2S2.      (39)  4  Bro.  Pari.  Gas.  431. 

(38)  3  Mete.  66;  2  Bennett's  Ins.  Gas.      (40)  2  Atk.  554. 

104.  (41)  2  Bennett'8  Fire  Ins.  Gas.  295. 
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1882        ^  it  were,  killed  such  policy,  can  be  of  no  avail.    By  the  transfer, 

~  ^j^     the  interest  in  the  property  having  departed  from  the  assured,  his 

South  Wales  right  to  sue  on  the  policy  has  been  put  an  end  to.     It  can  make 

North      ^o  difference  when  he  has  sold  the  property  insured  and  has  been 

M^ANTu^  P*^^  *^®  whole  purchase  money,  that  he  has  not  actually  executed 

Insurance   the  conveyance.     In  equity,  the  estate  so  sold  and  paid  for  has 

become  the  property  of  the  vendee,  on  whom  alone  the  loss  caused 

by  the  fire  which  subsequently  happened  must  of  necessity  fall. 

The  plaintiff,  therefore,  having  no  interest  at  the  time  of  the  loss, 

cannot  maintain  this  action,  and  the  demurrrer  must,  I  think,  be 

sustained. 

WiNDEYER,  J.  The  plaintiffs  in  this  case  have  declared  upon 
a  policy  of  insurance  entered  into  between  them  and  the  defend- 
ants. To  this  declaration  the  defendants  have  pleaded  that  after 
the  insurance  and  before  the  fire  the  plaintiffs  sold  the  property 
insured,  and  received  the  purchase-money,  and  after  the  fire 
conveyed  to  the  purchaser.  To  this  plea  the  plaintiffs  have 
replied  upon  equitable  grounds,  that  at  the  time  the  plaintiffs 
sold  the  insTired  property  it  was  agreed  between  the  plaintiffs 
and  the  purchaser  that  the  policy  should  be  transferred  and 
assigned  to  the  purchaser,  and  that  the  same  should  be  kept 
alive  by  the  plaintiffs  for  the  benefit  of  the  purchaser  until  a 
conveyance  of  the  property  was  executed,  and  they  allege  that 
they  are  now  suing  in  their  own  name  on  behalf  of,  and  as 
trustees  of,  the  purchaser.  This  replication  has  been  demurred 
to,  substantially  on  the  grounds  that  at  the  time  of  the  fire  the 
plaintiffs  had  parted  with  all  their  insurable  interest  in  the 
property,  and  that  the  policy  could  not  be  assigned  without 
the  consent  of  the  defendants. 

A  large  number  of  cases  have  been  cited  during  the  argument, 
but  few  of  them  have  any  direct  bearing  on  the  exact  point 
submitted  for  our  decision,  and  our  judgment  must  be  guided 
rather  by  the  principles  which  govern  contracts  contained  in  fire 
insurance  policies  than  by  express  authority.  These  contracts 
are  in  their  nature  of  a  personal  character,  and  are  founded  upon 
the  confidence  reposed  by  the  insurer  in  the  honesty  and  careful- 
ness of  the  insured.    They  are  not  contracts  running  with  the 
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land,  or  insnraiices  of  the  property  itself,  but  are  in  the  nature  of       1882 
indemnities,  securing  against  loss  the  assured  with  whom  the  Bank  of  New 
insurer  has  personally  contracted.     It  follows  from  their  being  of  South  Wales 
the  nature  of  personal  contracts  that  they  cannot  be  assigned      Noeth 
without  the  consent  of  the  assurer,  who  has  contracted  personally  Mercantile 
with  the  assured,  and  who  may  reasonably  object  to  have  the   ^^s^g^^*^ 
contract  transferred  without  his  consent  to  a  person  of  whose 
honesty  and  of  whose  carefulness  he  may  know  nothing. 

Though  the  cases  of  Lynch  v.  DalzeU  (42)  and  The  Saddler  a'  Com- 
pany  v.  Badcock  (43)  are  not  altogether  similar  to  the  present,  inas- 
much as  in  those  cases  the  assignments  were  executed  after  the 
loss;  yet  the  opinion  of  Lord  King,  adopted  by  Lord  Hardvncke, 
clearly  was  that  insurers  are  only  liable  to  the  parties  with 
whom  they  contract,  and  are  not  bound  to  indemnify  third 
persons  with  whom  personally  they  have  entered  into  no  engage- 
ment to  protect  them  against  loss.  This  view  of  the  law  seems 
also  to  have  been  adopted  by  the  American  Courts,  as  appears 
from  the  notes  to  the  case  of  Carpenter  v.  The  Washington 
Insurance  Company  (44).  A  number  of  cases  following  that  of 
Pouies  V.  Innes  (46)  have  been  cited  as  authorities  the  other  way, 
hut  it  will  be  seen  on  examination  that  they  are  cases  of  marine 
insurance,  between  which  class  of  cases  and  fire  insurance  cases 
there  is  a  wide  distinction  in  this  regard,  custom  and  legal 
decisions  having  established  the  right  of  a  holder  of  a  marine 
policy  to  determine  whether  it  shall  be  defeated  by  a  sale,  or 
subsist  for  the  benefit  of  a  purchaser.  With  regard  to  a  fire  policy, 
however,  I  take  it  that  the  law  is  clear  that  where  the  assured 
has  parted  with  his  interest,  he  cannot  recover  upon  the  policy, 
and  it  appears  to  me  that  an  agreement,  to  which  the  insurer  is 
not  a  party,  cannot  have  the  effect  of  keeping  the  interest  of  the 
assured  alive  so  as  to  enable  him  to  recover  when  he  has  really 
parted  with  his  interest  by  sale  of  the  property. 

In  this  case  it  is  clear  that  as  the  plaintiffs  had  been  paid  the 

purchase  money,  and  nothing  remained  for  them  to  do  but  to  sign 

the  conveyance,  they  could  not  be  damaged  by  the  burning  of  the 

building  insured.  The  mere  agreement  with  the  purchaser  to  keep 

(42)  4  Bro.  Pari.  Gas.  431.  Gas.  120 ;  2  Hare  k  Wallaoe'a  Amencan 

(43)2Atk.654.  L.Gaa.884. 

(44)  16  Peters,  495 ;  2  Bennett's  Ins.        (45)  11  M.  A  W.  10 ;  12  L.  J.,  Ex.  162. 
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1882        ibe  building  insured  until  the  conveyance  was  signed,  though  it 
BajtkofNkw  J^ught  give  the  purdiaser  a  claim  upon  the  plaintiff  for  so  much 
South  Wales  Qf  fj^^  insurance  as  amounted  to  any  unpaid  portion  of  the  pur- 
North      chase-money,  and  for  which  unpaid  portion  the  plaintiffs  might 
M£BCA2fTiLK  have  a  right  to  recover,  could  not  preserve  for  the  plaintiffs  an 
^^Cor^^   insurable  interest  when  by  the  full  payment  of  the  purchase  money 
their  interest  in  the  property  had  ceased.    "  To  be  interested  in 
the  preservation  of  a  thing,"  is,  as  defined  by  Lawrence,  J.,  in 
Lucena  v.  Crawford  (46), "  to  be  so  circumstanced  with  respect  to 
it,  as  to  have  benefit  from  its  existence,  prejudice  from  its  destruc- 
tion."   As  it  has  not  been  shown  that  the  plaintiffs  could  suffer 
in  any  possible  way  by  the  destruction  of  the  property  insured, 
it  seems  to  me  impossible  to  argue  that  they  have  any  insurable 
interest  in  it.    K  the  plaintiff,  as  vendors  who  have  not  signed 
a  conveyance,  can  be  properly  described  as  trustees,  they  are  not 
therefore  trustees  of  the  poliqr,  as  it  is  not  an  incident  attaching 
to  the  property  sold,  or  a  contract  running  With  the  land,  but  a 
personal  contract  with  the  vendors. 

The  cases,  CoUingridge  v.  The  Royal  Exchange  Insurance  Cor- 
poration (47)  and  Raynor  v.  Preston  (48),  are,  as  far  as  they  are 
applicable,  both  in  favour  of  the  defendants.  In  the  latter  case, 
the  Master  of  the  RoUs  adopts  the  law  laid  dovm  by  Mr.  Justice 
MeUor  and  Mr.  Justice  Lush  in  the  former  case,  and  after  citing 
that  portion  of  the  judgment  of  the  latter  where  he  says — *'  If 
the  plaintiff  had  actually  conveyed  the  premises  away  before  the 
fire,  that  would  have  been  a  defence  to  the  action,  for  then  he 
would  have  had  no  interest  in  them,"  observes,  "  that  is,  if  the 
vendor  had  been  paid  his  purchase  money  in  full,  he 
would  have  had  no  interest  in  the  property,  and  could  have 
maintained  no  action,"  thus  treating  the  payment  of  the  pur- 
chase money  as  the  circumstance  which  legally,  as  in  fact,  divested 
him  of  his  interest  in  the  property.  Mr.  Justice  Story,  in 
the  case  of  Carpenter  v.  The  Providence  Washington  Insurance 
Company  (49),  adopts  a  similar  view  of  the  law.  "  It  is  dear," 
he  says,  "  both  upon  principle  and  authoriiy,  that  an  assignment 

(46)  2B.  &P.  75;  2N.R.,  324.  (49)  IGPeten,  495;  2  Bennett's  Ins. 

(47)  L.R.,  3  (2.B.D.  173.  Cas.  120 ;  2  Hare  k  Wallace's  American 
(4S)  L.R.,  14  Ch.  D.  297 ;  on  App.,    L.  Cas.  884. 

L.R.,  18  Ch.  D.  1. 
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of  a  policy  by  the  insured  only  covers  such  interest  in  the  pre-  1882 
mises  as  he  may  have  at  the  time  of  the  insurance,  and  at  the  bank  of  New 
time  of  the  loss.  It  is  the  property  of  the  insured,  and  this  alone,  SouthWalbs 
that  is  designed  to  be  covered;  and  when  he  parts  with  his  title  North 
to  the  property,  he  can  sustain  no  future  loss  or  damage  by  fire;  Mkrcantilk 
but  the  loss,  if  any,  must  be  that  of  his  grantee.  The  rights  of  ^  cJ^^ 
the  assignee  cannot  be  more  extensive  imder  the  policy  than  the 
rights  of  the  assignor;  as  to  the  grantee  of  the  property,  he  can 
take  nothing  by  the  grant  in  the  policy,  since  it  is  not  in  any 
just  or  legal  sense  attached  to  the  property,  or  an  incident 
thereto.  This  doctrine  was  laid  down  in  very  expressive  terms 
by  Lord  Chancellor  King,  so  long  ago  as  in  the  case  of  Lynch  v. 
Ddzdl  (50),  which  was  an  insurance  against  fire.  ''These  policies/' 
said  he,  "  are  not  insurances  of  the  specific  things  mentioned  to 
be  insured,  nor  do  such  insurances  attach  on  the  realty,  or  in  any 
manner  go  with  the  same  as  incident  thereto  by  any  conveyance 
or  assignment,  but  they  are  only  special  agreements  with  the 
persons  insuring  against  loss  or  damages  they  may  sustain.  The 
party  insured  must  have  a  property  at  the  time  of  the  loss,  or  he 
can  sustain  no  loss,  and  consequently  can  be  entitled  to  no  satis- 
faction." These  policies  are  not  in  their  nature  assignable,  nor  is 
the  interest  in  them  ever  intended  to  be  transferable  from  one  to 
another,  without  the  express  consent  of  the  office."  The  same 
doctrine  was  asserted  by  Lord  Hardwicke,  in  the  case  of  "  Hie 
Saddlers*  Company  v.  Badcock  (51),  where  there  had  been  an 
assignment  of  the  policy,  after  the  insured  ceased  to  have  any 
interest  in  the  premises.  Upon  that  occasion  Lord  Hardwicke 
said: — "  I  am  of  opinion  that  the  insured  should  have  an  interest 
or  property  at  the  time  of  the  insuring,  and  at  the  time  the  fire 
happens.  The  society  are  to  make  satisfaction  in  case  of  any  loss 
by  fires.  To  whom  or  for  what  loss  are  they  to  make  satisfaction? 
Why,  to  the  person  insured,  and  for  the  loss  he  may  have  sus- 
tained; for  it  cannot  properly  be  called  insuring  the  thing,  for 
there  is  no  possibility  of  doing  it,  and  therefore  must  mean 
insuring  the  person  from  damage."  And  he  cited,  with  approba- 
tion, the  very  language  of  Lord  King,  already  stated  in  Lynch  v. 
MzeU  (50). 

(50)  4  Bro.  Pari.  Cas.  431.  (51)  2  Atk.  554. 
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1882  As  it  appears  to  me,  therefore,  that  the  plaintiffs,  as  vendors 

Bank  07 New  paid  in  fall,  have  no  interest  in  the  property  assured,  and  that  no 

ouTH^^  ALBS  assignment  of  the  policy  could  keep  aUve  that  interest,  or  with- 

BmMH^      out  the  consent  of  the  assurers  have  any  validity,  except  to  give 

Meroantilb  the  assignees  a  claim  upon  the  plaintifEs  for  any  sum  they  might 

[Coy.       have  been  entitled  to  recover  from  the  defendants  in  the  event 

of  the  purchase  money  being  unpaid  at  the  time  of  the  loss,  I 

think  our  judgment  must  be  for  the  defendants. 

Sm  G.  Innes,  J.  The  question  submitted  for  our  determina- 
tion is  shortly  this : — Had  the  plaintiff,  at  the  time  of  the  fire, 
an  insurable  interest?  It  is  conceded  on  the  part  of  the  defend- 
ants, that  if  they  had,  they  can  maintain  this  action;  and  it  is 
conceded  on  the  part  of  the  plaintiff,  that  if  they  had  not,  they 
cannot  maintain  this  action. 

What  are  the  facts  upon  the  pleadings  ?  The  plaintiff  were 
the  owners  of  a  house,  and,  as  such  owners,  had  effected  upon  it 
a  fire  insurance  with  the  defendant  company  for  the  simi  of  800Z. 
While  this  policy  was  subsisting,  they  entered  into  a  contract 
with  one  Nowland  for  the  sale  of  the  house,  and  of  that  contract 
it  was  a  term  that  they  would  transfer  and  assign  that  policy  to 
the  purchaser,  and  that  until  the  conveyance  was  completed,  they 
would  keep  alive  the  policy  for  the  benefit  of  the  purchaser. 
After  the  making  of  the  contract,  and  after  payment  in  full  of 
the  purchase  money,  but  while  the  vendors  retained  possession  of 
the  house,  and  before  the  execution*of  the  conveyance,  the  house 
was  burnt  down.  The  policy  was  not  assignable  without  the 
consent  of  the  company.  It  had  not  been  assigned,  nor  had  the 
consent  of  the  defendant  company  been  asked  or  obtained  to 
such  assignment. 

These  are  the  facts  to  be  gathered  from  the  pleadings.  Now 
what  is  the  history  of  this  litigation  ?  The  plaintiffs  brought 
their  action  upon  the  policy  without  alleging  in  their  declaration 
anything  about  their  contract  with  Nowland.  The  defendants 
pleaded  that  the  plaintiffs  had  before  the  happening  of  the  fire 
parted  with  their  insurable  interest  by  the  sale  to  Nowland,  and 
by  their  receipt  in  full  of  the  purchase  monejr.  The  plaintiffs 
demurred  to  that  plea,  and  the  Court,  by  majority  (Sir  William 
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Manni/ag,  J.,  dissenting)  sustained  the  plea.   In  the  course  of  the        1882 
case,  a  suggestion  was  thrown  out  by  the  Court  that  if  the  bank  of  New 
pliuntifis  had  by  replication  set  up  that  there  was  an  agreement  SouthJ^ales 
in  the  condition  of  sale  to  transfer  the  policy,  then  the  plaintiflfe.      North 

TtltTTTflTT  AND 

as  Nowland's  trustees,  might  have  had  an  equitable  interest,  and  MERCAimLB 
upon  that  have  sued.  Thereupon,  apparently  in  accordance  with  q^^ 
that  suggestion,  which  itself  appears  to  have  been  made  on  the 
authority  of  Powles  v.  Irmea  (52),  per  Parke,  B.,  at  p.  13,  the 
plainiifib  file  the  replication  which  alleges  the  special  term  to 
which  I  have  referred.  The  plaintifis  are  now  met  with  a 
demurrer  to  that  replication,  on  the  groimd  that,  notwithstanding 
tiie  existence  of  that  term  in  the  contract  of  sale,  and  the  fact 
that  the  conveyance  of  the  premises  was  unexecuted  at  the  time 
of  the  fire,  they  had  by  their  sale,  and  by  the  receipt  of  the 
whole  of  the  purchase-money,  parted  with  the  whole  of  their 
insurable  interest — and  as  that  had  taken  place  before  the  fire 
they  cannot  even  now  maintain  the  action. 

I  have  the  great  misfortune  to  differ  from  my  learned /^olleagues, 
but  with  the  most  unfeigned  respect,  and  after  the  fullest  consi- 
deration, I  cannot  divest  my  mind  of  the  impression  which  it 
received  at  an  early  period  of  the  argument,  that  there  did  remain 
in  the  plaintiff  at  the  time  of  the  fire  an  insurable  interest  in  the 
premises  burnt.  What  is  an  insurable  interest?  It  is  not 
perhaps  very  easy  to  give  a  definition  which  may  be  applicable 
to  all  cases,  but  for  the  purposes  of  this  case  it  may  not  be  going 
too  {jEur  to  say  that,  if  by  the  happening  of  a  fire  loss  would 
accrue  to  any  person  possessed  of  a  legal  interest — ^a  property — 
iu  the  premises  burnt,  such  person  may  be  regarded  as  having  an 
insurable  interest  in  those  premises.  In  saying  this  I  am  well 
within  the  more  elaborate  definition  given  by  Mr.  Justice 
LawrcTice,  in  the  great  case  of  Lucena  v.  Crawford  (53),  at  p.  302; 
and  the  definition  given  in  Arnold  on  Insurance,  at  p.  281 
(2nd  ed),  and  in  Bunyon  on  Fire  Insurance,  at  p.  11  (2nd  ed.) 

What  was  the  position  of  these  plaintiffs  ?  They  were  in  law 
the  owners  of  the  fee.  True,  they  had  contracted  to  sell,  and  had 
wceived  the  full  purchase  money,  and  if  there  were  nothing  more 
in  the  case  (especially  as  I  must  consider  myself  bound  by, 

(92)  11 H.  &  W.  10;  12  L.  J.,  Ex.  162.    (63)  3  Mete.  66;  2  Bennett'i  los.  Cas.  104. 
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1882       although  I  am  not  called  upon  to  express  my  concurrence  in,  the 

Bank  OF  New  decision  of  the  Court  on  the  demurrer  to  the  plea),  it  might  be 

V.  ^^^^  ^^^'  regarding  the  contract  of  insurance  as  strictly  one  of  indem- 

North      mty,  that,  as  the  plaintiffs  could  not  be  damnified  by  the  bum- 

Mercaktilb  ing,  and  the  loss  must  be  borne  wholly  by  the  purchaser,  there 

Insitrancb 

qqy,  was  not  in  them  an  insurable  interest.  But  do  not  the  special 
terms  of  this  contract  of  sale  introduce  the  element  of  possible 
loss  and  damnification  to  the  vendors  ?  With  all  possible  respect 
I  cannot  but  think  that  they  do.  The  vendors,  the  plaintiff, 
have  entered  into  a  contract  with  the  vendee  "  to  secure  to  him 
until  conveyance  the  benefit  of  the  policy."  What  does  that  mean 
but  that  they  in  effect  say  to  the  vendee :  The  property  is  insured 
for  800Z.;  in  consideration  of  your  purchasing  we  undertake  that 
if,  so  long  as  the  legal  fee  remains  in  us  (before  it  becomes  at  law 
as  well  as  in  equity  yours),  it  be  injured  to  that  extent  by  fire, 
we  will  return  to  you  the  amount  secured  by  that  policy  ?  It 
must  be  borne  in  mind  that  this  is  not  an  undertaking  without  a 
consideration,  a  mere  rmdwrn  pactum,  but  a  binding  contract — 
part  of  the  very  consideration  which  induces  the  purchaser  to 
buy.  This  is  no  gambling  stipulation  entered  into  by  a  stranger, 
having  no  ''  relation  to  or  concern  in  the  subject  of  the  insurance,'^ 
but  it  is  a  stipulation  entered  into  legally  and,  we  must  assume, 
with  perfect  bona  fides  by  the  absolute  owners  at  law,  and  (up 
to  that  time)  in  equity  also  of  the  subject  matter  of  the  insurance. 
Its  duration  is  expressly  limited  to  the  continuance  of  the  legal 
estate  in  the  vendors.  Can  it  be  said,  then,  that  the  vendors,  the 
owners  of  the  fee,  bound  by  this  stipulation,  are  not  liable  to 
sustain  loss  by  the  fire?  I  think  not,  and  if  they  are  so  liable 
they  retain  an  interest  which  may  require  an  indemnity. 

But  it  is  said  the  company  is  in  no  way  privy  to  that  contract, 
and  therefore  cannot  be  bound  by  it.  Again,  I  say,  with  all  pos- 
sible respect,  that  the  question  of  privity  in  that  sense  does  not 
touch  the  case.  This  is  not  an  action  brought  by  the  assignee  of 
the  policy.  The  bank  are  the  plaintifl^  here.  The  bank  are  the 
persons  with  whom  the  defendants  contracted.  The  defendants 
seek  to  take  advantage  of  the  contract  entered  into  between  the 
bank  and  the  purchaser,  and  in  the  same  breath  say  that  they 
will  not  be  boimd  by  its  teims  as  they  were  not  assenting  parties 
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(o  them,  and  there  was  no  privity  between  them  and  the  parties       1882 
to  it    I  do  not  think  they  can  do  this.    As  iMsh^  J.,  puts  it  in  bakkofNiw 
CoUvngridge  v.  Royal  Exchange  Assurance  CorporcUion  (54)  at  South  Wales 
p.  177:  "The  defendants  by  their  policy  undertook  to  make      Nobth 
good  any  loss  or  damage  to  the  property  by  fire.     There  is  MimcAimLi 
nothing  to    show  that  any  collateral  dealings  with  the  pre-   l»8^^»<» 
mises,  such  as   those   stated  in  the  case,  are  to  limit  their 
liability."      In     my    view    a    contract    such    as    exists   here 
between  the  vendors  and  the  vendee  places  the  vendors  in  the 
event  of   a   fire  in    a  position  analogous  to  that  of  a  vendor 
who  has  not  been  wholly  paid ;  and  it  is  admitted  that  a  vendor 
who  has  not  been  paid  the  whole  of  the  purchase-money,  even 
though  the  balance  unpaid  be  ever  so  small,  can  maintain  an 
action  on  the  policy  for  the  whole  amount  assured.   See  CoUing^ 
ridge  v.  Boyal  Exchange  Assurance  Corporation  (54),  approved  of 
by  Jessd,  M.R,  in  Rayner  v.  Preston  (55). 

There  is  nothing  immoral  or  illegal  in  such  a  stipulation  as  the 
special  one  alleged  in  this  replication,  and  so  long  as  the  con* 
veyance  remains  uncompleted,  and  to  the  property  there 
attaches  this  obligation  on  the  part  of  the  vendors,  the  contract 
of  sale  is  as  much  an  "  unexecuted  bargain"  as  was  the  case  in 
CoUingridge  v.  Royal  Exchange  Assurance  Corporation  (54).  In 
that  case  the  judgments  of  both  Mdlor,  J.,  and  Lush,  J.,  in  my 
opinion,  support  the  view  I  take  ;  and  in  the  later  case  of  Rayner 
V.  Preston  (55),  where  the  Master  of  the  Rolls,  after  citing  this  • 
passage  from  the  judgment  of  Lush,  J.,  "  If  the  plaintiff  had 
actually  conveyed  them  (the  premises)  away  before  the  fire,  that 
would  have  been  a  defence  to  the  action,  for  then  he  would  have 
had  no  interest  at  the  time  of  the  loss,"  adds,  "  That  is,  if  the 
vendor  had  been  paid  his  purchase-money  in  full,he  would  have  had 
no  interest  in  the  property,  and  could  have  maintained  no  action;" 
those  later  words  must  clearly  be  read  in  conjunction  with  the 
passage  cited,  so  that  the  Master  of  the  Rolls  must  be  taken  to 
have  meant  "  if  the  vendor  had  both  executed  the  conveyance 
and  been  paid  his  purchase-money  in  full,  he  would  have  had  no 
interest  in  the  property,  and  could  have  maintained  no  action." 
No  case  has  been  or  can  be  cited  to  show  that  under  the  circum- 

(54)  L.B.,  3  Q.B.D.  173.  (55)  At  p.  302  of  14  Ch.  Div. 

N.8.W.R.,  VoL  m.,  Law,  H 
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1883       stances  existing  here  the  assured  can  be  held  to  have  wholly 

Bank  OF  New  parted  with  his  interest,  as  was  the  fact  in  Lynch  v.  DalzeU  (56) ; 

SoiTTH  Wales  ^  fj^  SodcUera'  Company  v.  Badcock  (57) ;  and  in  the  American 

NoBTH      case  of  Wilson  v.  HiU  (58).    I  do  not  seek  to  controvert  any  one 

Mbeoantilb  of  the  positions  laid  down  ii)  those  cases.  I  merely  say  that  they 

iNsu^NCE   do  not  touch  this  case. 

I  admit  that  a  contract  of  fire  insurance  is  a  personal  contract, 
in  the  sense  that  it  is  an  indemnity  to  the  person  assured,  and  not 
otherwise  an  insurance  of  the  property ;  and  that  the  contract  is 
not  assignable  without  the  consent  of  the  insurers,  who  may 
properly  say — "  We  have  a  right  to  know  with  whom  we  are 
dealing,  we  repose  trust  and  confidence  in  the  person  assured,  we 
believe  him  to  be  both  honest  and  careful,  and  we  will  not  under- 
take to  indemnify  another  person  of  whom  we  know  nothing, 
and  who  may  be  neither  honest  nor  careful ;"  but  granting  this, 
let  us  consider  what  are  the  reasons  of  the  rule  as  to  the  necessity 
for  an  insurable  interest.  I  take  it  that  the  object  of  the  rule 
is  to  prevent  mere  gambling  in  contracts  of  insurance,  to  prevent 
fraud,  and  to  furnish  something  like  a  guarantee  that  at  least 
ordinary  care  will  be  taken  in  protecting  the  premises  from 
destruction  by  requiring  that  the  person  assured  is  so  situated  in 
relation  to  the  property  that  it  is  to  his  interest  to  take  care  that 
the  place  is  not  burnt  He  is  not  to  make  any  gain  or  profit  by 
the  burning ;  at  the  best  he  is  but  to  be  indemnified  against  loss. 
Applying  this  rule  to  the  present  case,  it  appears  to  me  that  the 
legal  seisin  being  in  the  plaintiffs,  coupled  with  their  liability  to 
loss  under  their  contract  in  the  event  of  a  fire,  secure  to  the 
insurance  company  the  guarantee  for  honesty,  care,  and  prudence 
with  which  they  must  be  taken  to  have  been  satisfied  on  personal 
considerations  in  their  contract  with  the  plaintiffs.  By  their 
retention  of  the  legal  seisin  they  may  be  taken  to  be  in  a  position 
to  protect  the  property  from  destruction  by  fire ;  by  their  respon- 
sibility to  the  vendee  under  their  contract  they  may  be  taken  to 
be  influenced  by  self-interest  to  do  so. 

If  it  be  said  that  inasmuch  as  the  policy  was  not  assignable, 
the  undertaking  on  the  part  of  the  plaintiffs  to  assign  was  worth- 

(56)  4  Bro.  ParL  Cas.  431.  (58)  3  Meto.  66;  2  Bennett's  Ins.  Gas. 

(57)  2  Atk.  554.  104. 
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less,  I  do  not  quite  acknowledge  the  sequitur.     It  was  not       1882 

absolutely  unassignable^  but  only  not  assignable  without  the  bank  or  Nbw 

sssent  of  the  insurers.    This  contract  may  be  taken  as  against  S<>^^Walbs 

the  vendors  to  have  included  an  undertaking  to  procure  that  ^  Nokth 

^         ^  British  akd 

assent,  and  if  they  could  not  carry  out  their  contract  they  would  Mbrcantilb 

still,  as  between  themselves  and  the  vendee,  be  liable  upon  it.       qqy. 

In  my  opinion  the  plaintiffs  had  both  at  the  time  of  effecting  the 

policy,  and  at  the  time  of  the  loss^  an  insurable  interest  in  the 

premises  insured  sufficient  to  enable  them  to  maintain  this  action, 

and,  therefore,  that  judgment  upon  this  demurrer  should  be  for 

the  plaintiff. 

Jvdgment  for  defendarUa. 

Attorney  for  plaintiff :  J,  P.  Abbott. 

Attorneys  for  defendants :  Want,  Johnson,  Js  ScarveU. 


Ex  PABTK  DALE.  Feb.  6. 

AUwnty—Branch  conducted  by  clerk  at  a  distance  from  hi$  employert—Praetiee. 

A  and  B.,  a  firm  of  attorneys,  one  redding  at  Sydney  and  the  other  at  Qonnedah, 
bid  an  office  at  Narrabri  conducted  by  C,  a  derk,  paid  by  a  salary. 

The  Conrt  refused  a  Bnle  calling  upon  A.  and  B.  to  show  cause  why  they  should 
not  be  struck  off  the  rolls  and  why  C.  should  not  be  imprisoned  for  contempt,  but 
gnated  a  Rule  calling  upon  A.  and  B.  to  answer  the  affidavits  setting  out  the  al)OTe 
faoU 

On  the  return  of  the  Bule,  the  Court  discharged  it  without  costs,  observing  that 
the  practice  ought  not  to  be  followed.  * 

On  motion  made,  16th  December,  1881,  for  a  Rule  nisi  calling 
upon  Messrs.  Abbott  and  O'Connor,  solicitors,  practising  at  Sydney 
and  Qunnedah,  to  show  cause  why  they  should  not  answer  the 
matters  set  out  by  affidavits  filed  therein,  and  that  they  should  be 
struck  of  the  rolls,  and  one  Carter  committed  to  prison  for 
oontempt,  the  Court,  after  hearing  the  arguments,  refused  the 
Rule  upon  all  the  grounds  except  that  calling  upon  the  said 
attorneys  to  answer  to  the  affidavits  filed. 
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1882  During  the  argument,  counsel  for  the  applicant  cited — Ex  p. 

jBhiparte     Whatton  (1);  Ex  p.  King  (2);  Ex  p.  OarbuU  (3);  22  Geo.  II.,  c. 
^^^      46,  sec.  11;  1  Archb.  Pract.  77, 12th  ed. 

Rogers  now  appeared  on  behalf  of  Messrs.  Abbott  and  O'Connor 
to  show  cause. 

SdUynuma,  Q.C.  {Bruce  Smith  with  him),  for  the  applicant 

Counsel  stated  the  facts  appearing  on  the  affidavits,  but  did 
not  argue.  These  facts  appear  sufficiently  in  the  judgment  of  the 
Court. 

Sm  J.Mabtin,C.  J.,  in  delivering  the  judgment  of  the  Court  (their 
Honours  the  Chief  Justice,  and  Windeyer  and  Innes,  J  J.)  said: 
In  this  case,  on  16th  December  last,  Mr.  Bruce  Smith,  on  behalf  of 
Mr.  Dale,  who  is  an  attorney  practising  at  Narrabri,  applied  for  a 
Eule  calling  upon  a  person  named  Carter,  a  clerk  to  Messrs. 
Abbott  and  O'Connor,  attorneys  of  this  Court,  to  show  cause  why 
he  should  not  be  attached  for  contempt  of  Court,  and  also  calling 
upon  those  attorneys  to  show  cause  why  they  should  not  be  struck 
off  the  rolls  for  allowing  Carter,  who  is  not  an  attorney,  to  carry 
on  their  business  at  Narrabri  The  Court  then  came  to  the  con- 
clusion that  this  was  not  a  case  in  which  a  Rule  of  that  kind 
should  be  granted,  and  all  that  was  required  was  that  the  at- 
torneys should  be  called  upon  to  answer  the  affidavit  filed  by  Mr. 
Dale.  It  was  not  charged  that  these  gentlemen  acted  deliber- 
ately, and  the  only  intention  of  the  proceedings  was  that  the 
practice  should  be  settled  by  the  Supreme  Court. 

The  affidavits  have  been  answered,  and  we  have  also  the  affi- 
davit of  Carter,  although  he  was  not  called  upon  to  make  one. 
We  gather  from  these  affidavits  that  Carter  received  no  more  than 
his  salary  from  the  firm  by  which  he  was  employed.  Although 
he  does  not  clearly  say  that  the  payment  he  receives  from  clients 
for  the  work  which  he  does  is  all  accounted  for  to  the  firm,  still 
it  may  be  sufficiently  gathered  that  all  he  receives  for  his  work 
is  his  salary.  Had  it  been  otherwise,  and  had  Carter  been 
(1)   6  6.  &  Aid.  824  (2)    Ad.  &  EIL  560.  (3)   2  Biog.  74 ;  9  Moore. 
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practising  as  an  attorney  with  the  knowledge  and  concurrence        1882 
of  Mr.  Ahbott  and  Mr.  O'Connor,  he  would  have  been  guilty  of     Exiparte 
contempt  of  Court,  and  the  attorneys  who  employed  him  would      ^^^* 
have  been  struck  off  the  rolls.    The  affidavits  only  make  out  this 
—that  the  attorneys,  Mr.  Abbott,  residing  at  Sydney,  and  Mr. 
O'Connor,  residing  at  Qunnedah,  had  a  third  office  at  Narrabri, 
conducted  by  Carter,  their  clerk,  who  in  the  conduct  of  the  office 
in  which  he  was  placed  necessarily  acted  independently  of  his 
principals.    The  question  is  whether  the  Court  will  take  cog- 
nizance of  this  state  of  things. 

We  all  clearly  are  of  opinion  that  it  is  a  practice  extremely 
improper.  It  appears  that  for  twenty  years  past  it  has  been  the 
habit  of  some  attorneys  to  have  offices  at  a  distance  from  where 
they  reside;  attorneys  residing  in  Sydney,  for  example,  having 
offices  in  remote  places,  such  as  Deniliquin.  Matters  of  this 
kind  have  been  brought  before  the  Courts  in  England,  and 
although  the  judges  there  have  not  seen  their  way  to  punish 
the  offenders,  they  have  made  very  strong  remarks  as  to 
the  practice.  In  re  Garbutt  (4),  the  Court  said  that  "  however 
they  might  reprobate  in  an  attorney  the  practice  of  thus  station- 
ing his  jackals  about  the  country,  they  could  not  visit  his  conduct 
with  consequences  so  higly  penal,  unless  the  affidavits  showed  a 
participation  in  profits,  or  something  like  it,"  and  in  subsequent 
cases  these  observations  are  approved  of. 

We  are  of  opinion  that  the  view  taken  by  the  Courts  in 
England  is  the  correct  one.  Attorneys  are  required  by  statute 
to  be  men  of  good  conduct:  they  are  required  to  pass  an  exami- 
nation: every  guarantee  is  provided  that  they  shall  be  fit  persons 
for  the  position  which  they  occupy  towards  the  public.  In  remote 
districts  of  the  colony  persons  occupying  the  position  of  attorneys 
may  do  a  vast  amount  of  harm  by  encouraging  litigation  and 
setting  people  by  the  ears,  and  in  many  other  ways  which  will 
appear  on  consideration  of  the  various  duties  they  perform ;  and 
a  clerk,  who  is  allowed  to  practise  and  conduct  an  office,  although 
he  is  paid  a  salary,  is,  so  far  as  the  public  is  concerned,  in  the 
same  position  as  an  attorney;  and  the  same  mischief  would  follow 
from  the  appointment  of  an  improper  person  as  in  the  case  of  an 
(4)  2Bmg.  74;  9  Moore. 
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1882        attorney.     It  is  for  these  reasons,  therefore,  that  the  Courts  have 

Exparu     ^et  their  faces  against  a  practice  of  this  kind.    It  is  not  like  a 

Dale.       merchant's  business,  for  there  no  damage  can  result  to  the  public 

by  the  conduct  of  such  business  by  the  merchant's  clerk  or 

manager.      It  appears  to  us  that  this  practice  should  be  put  an 

end  to. 

The  Rule  must  be  discharged,  without  costs;  and  we  take  this 
opportunity  of  expressing  our  intention  of  drawing  up  as  soon  as 
possible  a  rule  to  prohibit  this  practice.  At  the  same  time  the 
Court  wishes  it  to  be  understood  that  they  hold  the  attorneys 
blameless  in  the  matter. 

Rule  discharged,  withoiU  costs. 


BOWES  AKD   Anothbr  V,  PARK. 

"Mining  Act,*'  37  Vict,  No.  13,  uc.  19^8peeial  exut  ftwn  Wardm*9  CouH^ 
Jurisdiction  of  Supreme  Court, 

The  Supreme  Court  has  no  jurisdiction  to  entertain  a  special  case  stated  by  the 
Warden  under  sec.  79  of  the  *'  Mining  AtC'  (37  Vict.  No.  13),  where  the  Warden 
has  not  suspended  his  judgment,  but  has  made  an  order  in  the  suit 

Special  case  from  the  Mining  Court,  Temora. 

Plaintiffs  brought  an  action  in  the  Warden's  Court  against  the 
defendant  for  diverting  their  water  supply.  The  Warden  decided 
in  favour  of  the  plaintiffs.  After  his  decision^  the  Warden,  on 
application  of  the  defendant's  attorney,  stated  a  special  case  for 
the  consideration  of  the  Supreme  Court 

TTant,  for  the  defendant,  in  support  of  the  appeal. 

Rogers,  for  the  plaintiffs,  took  the  objection  that,  as  the  Warden 
had  made  his  decision,  the  Court  had  no  jurisdiction  under  sec 
79  of  the  "  Mining  Ac£'  (1)  to  entertain  the  appeal. 

(1)  37  Vict  No.  13,  sec.  79  enacts :  have  been  reserved  until  suc&  opinion 

"In  any  proceeding  before  a  Warden's  shall  haye  been  given,"  and  the  section 

Court  it  shaU  be  lawful  for  the  Warden  provides  that  the  opinion  of  the  Supreme 

on  the  application  of  either  party  to  the  Court  "  when  given  shall  be  transmitted 

complaint  to  reserve  any  question  in  the  by   such    Prothonotary   to    the    said 

form  of  a  special  case  for  the  opinion  of  Warden,  who  shall  make  his  order  in 

the  Supreme  Court ;  and  in  such  case  accordance  with  such  opinion." — 2  OU 

no  order  shall  be  made  in  respect  of  any  Btat,  1463. 
matter  on    which  such  question  shaU 
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Sib  J.  Martin,  C.J.     By  sec  79  of  the  ''Minimg  Act'*  (1)        1882 
jorisdiction  is  given  this  Court  to  deal  with  a  special  case  stated      bowbs 
by  the  Warden;   but  this  jurisdiction  only  arises  where  the      p^^ 
Warden  has  made  no  order.     [His  Honour  read  the  section.]    In 
this  case  a  decision  was  given  by  the  Warden;  and  we  have  no 
jurisdiction  to  deal  with  the  special  case.    The  Warden  has  not 
suspended  his  judgment,  but  has  delivered  it.    There  might  have 
been  an  appeal  to  the  District  Court  from  the  decision,  and  then 
we  could  have  heard  the  case  on  appeal  from  that  Court;  but 
that  course  was  not  pursued  here.    There  being  no  jurisdiction, 
no  order  will  be  made. 

Sm  Q.  Inkes,  J.,  concurred. 

Attorney  for  the  appellants:  C.  Bead. 

Attorney  for  the  respondent:  De  Boos,  by  J.  M.  Curtis. 


CASES 


AROUID  AND  DmEMIHBD  IN  THB 


SUPREME  COURT  OF  NEW  SOUTH  WALES 

m  ITS 

DURING  THE  SECOND  TERM,  1882. 


Bx  PABTB  T.  HAMILTON.  i882. 


AteUoneen^  Ad,  11  Vict,  {No.  16),  $.  24--<<  SelUng  by  Dutch  Auction  "  after  gunaet      ^^ _  27. 

— Prohibitum, 

A  Bale  after  simset  by  **  Dutch  Auction,"  t.e.,  where  goods  are  offered  at  a 
diminwhing  price  and  the  first  bidder  is  the  purchaser — is  not  an  offence  against 
the  Avdioneera*  Act, 

Prohibition.  The  applicant  was  summoned  to  answer  an 
information  that  he  did,  in  Sydney,  *' exercise  the  business  of 
an  anctioneer  by  outcry  after  sunset,"  contrary  to  the  AiLctioneera' 
Act  (1). 

The  mode  of  sale  was  as  follows : — ^The  applicant  would  take 
an  article  from  his  stall  and  cry  out  "  Any  buyers?"  He  would 
then  name  a  price ;  if  no  one  bought  at  that  he  would  name  a 
lower  price,  and  so  oa  The  first  bidder  was  the  purchaser.  The 
Sydney  magbtrates  convicted  and  fined  him. 

(1)  11  Vict.  (No.  16),  8.  24:— "And  auctioneer  or  seller  by  commission  at  any 

whereas  many  frauds  are  committed  and  sale   .    .    by  outcry   .    .   or  any  other 

■kolen  articles  disposed  of  by  means  of  mode  of  sale  by  auction,  or  whereby  the 

ftoctionB  carried  on   at  night,     Be  it  highest  bidder  is  deemed   to  be  the 

enicted  that    .    .    no  person  who   .    .  purchaser    .    .    shall  deal  in,  seU    .   • 

BhaU  exenrise  the  trade  or  business  of  after  sunset.    .    .    ."—1  01  Stat,  71. 

K.S.W.R.,  VoL  m..  Law.  J 
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1882  A  Rule  nisi  was  obtained  on  16th  May,  on  the  ground  that  no 

Ex  parte    offence  under  the  Act  was  alleged  or  proved. 
T.  Hamilton. 

Salomons,  Q.C.  (Pitcher  with  him),  now  moved  to  make  the 
Rule  absolute.  This  is  not  an  "auction/'  for  it  is  a  sale  at  a 
di/minisMmg  price.    The  Act  is  a  penal  one. 

No  one  appeared  for  the  magistrates. 

Sm  J.  Mabun,  G.J.  An  information  was  laid  against 
the  applicant,  Hamilton,  that  he,  "  after  sunset  in  the 
city  of  Sydney,  exercised  the  business  of  auctioneer  by 
outcry."  [His  Honour  here  stated  the  evidence.]  Though 
many  words  are  used,  the  thing  prohibited  by  the  Act  (2) 
is  a  sale  by  auction.  It  is  true  that  some  of  these  words 
by  themselves  would  seem  to  apply  to  sales  other  than  by 
auction.  But,  taking  the  preamble  and  the  whole  section 
together,  it  is  dear  that  an  auction  is  the  thing  intended  to  be 
forbidden  by  the  Act.  What  is  done^here  is  not  the  business  of 
an  auctioneer.  Goods  are  selected  and  buyers  are  invited;  a 
price  is  mentioned,  and  if  no  offer  is  made,  a  lower  price  is 
named.  K  anyone  is  attracted,  and  says  he  will  take  it  at  the 
price  named,  the  transaction  closes.  I  think  this  is  not  within 
the  purview  of  the  Act. 

WiNDETEB,  J.  The  provisions  of  this  Act  are  an  invasion  of 
the  common  law  right  to  sell  goods  in  any  way  a  person  likes, 
and  must  be  therefore  construed  strictly.  The  meaning  of  the 
statute  is  to  forbid  anyone  carrjdng  on  an  auction  sale  after 
sunset.  What  was  done  here  was  not  a  selling  by  auction  in 
the  sense  the  Legislature  meant.  It  is  an  offering  of  goods  at  a 
diminishing  price,  and  not  within  the  strict  language  of  the  Act. 

Sm  Geo.  Innes,  J.    I  concur. 

Rule  ahsolvie  wUhovi  costs. 

Attorneys  for  applicant :  Slattery  &  Hey  don. 

(2)  See  note  on  previons  page. 
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THE  BANK  OP  NEW  SOUTH  WALES  v.  BOSSENCE.  1882 

PromUsory  NoU^Notice  q/  dishonour.  May  2, 

Notioe  of  diahonoor  of  a  promiasory  note  may  be  given  to  the  endorser  on  the 
lame  day  aa  the  note  becomes  due. 

Declaration:  for  that  Andrew  on  27th  May,  1881,  by  his 
promissory  note  now  overdue  promised  to  pay  to  Donohoe  or 
order  50{.  four  months  after  date,  and  the  said  Donohoe  endorsed 
the  same  to  the  defendant,  who  endorsed  the  same  to  the  plain- 
ti& ;  and  the  said  note  was  duly  presented  for  payment  and 
was  dishonoured,  whereof  the  defendant  had  due  notice,  but  did 
not  pay  the  same. 

Plea:  That  the  defendant  did  not  have  due  notice  of  the 
non-payment  of  the  said  note.    Issue  thereon. 

At  the  trial  on  14th  March,  1882,  before  Sir  J.  Martin,  G.J., 
and  a  jury,  there  was  no  appearance  for  the  defendant.  Counsel 
for  the  plaintiff  put  in  evidence  an  admission  by  the  defendant's 
attorney  that  due  notice  of  dishonour  had  been  given.  The  note 
was  presented  for  payment  on  30th  September,  when  it  became 
due ;  it  was  dishonoured,  and  on  the  same  day  the  plaintiflb  sent 
the  defendant  notice  of  the  dishonour.  This  notice  would,  in 
the  course  of  post,  reach  the  defendant  on  the  morning  of  1st 
October.  The  writ  in  this  action  was  taken  out  in  the  afternoon 
of  1st  October.    Verdict  for  the  plaintiflS. 

Bruce  Smith,  for  the  defendant,  now  moved  for  a  Rule  nisi  for 
a  new  trial,  on  the  ground  that  the  plaintiffs  had  not  allowed  a 
reasonable  time  to  elapse  after  demand  for  the  defendant  to  take 
np  the  note. 

Sir  J.  Martin,  C.  J.  This  is  an  action  on  a  promissory  note 
brought  by  the  holders  against  an  endorser.  The  only  plea  filed 
is,  that  the  defendant  did  not  receive  due  notice  of  the  dishonour. 
There  was  an  admission  by  the  defendant's  attorney  put  in  evi- 
dence that  due  notice  of  dishonour  had  been  given.    It  is  quite 

J2 
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1882       clear,  although  doubts  once  existed  on  the  point,  that  the  notice 

Bank  OP  New  given  here  is  a  good  one :  Bylea  on  BiUs  (last  ed.),  p.  288  (1). 

South  Walks     rjij^^  ,^|.  ^^^  issued  on  the  same  day  as  that  on  which  the 

BossBKcs.    notice  was  received ;  but  the  defendant  has  not  pleaded  that  the 

action  was  begun  too  soon,  and  that  defence  is  therefore  not  open 

to  him  in  this  action. 

Faucett,  J.,  and  Sm  Geo.  Innes,  J.,  concurred. 

Rule  refused. 

Attorney  for  defendant :  Wel8h,hy  J.  Thompson. 

(1)  ''It  has  been  donbted  whether,  ment  can  be  given  till  the  day  after, 

seeing  that  the  acceptor  of  an  endorsed  But  it  is  now  settled  that  notice  may  be 

bill  has,  as  in  the  case  of  other  debts,  given,  at  any  time  after  demand  on  the 

the  whole  of  the  day  in  which  the  bill  day  the  biU  becomes  due  :"*  Byles  on 

faUs  due  to  pay  it,  notice  of  non-pay-  Bt/Zs  (13th  ed.)  288.) 


^     Ig  Ri  MOUNT  KBMBLA  COAL  AND  OIL  COMPANY. 
—  EADY'S  ARBITRATION. 


ArhUrcUkm^**  Entering  on  a  rtference*'— Misconduct  qf  umpire^ Setting  aside 
atoard — Obtaining  Rule  nisi  on  last  day  of  term, 

A  railway  company  took  land  under  their  private  Act.  Sec.  90  of  this  Act 
provided  that  before  any  umpire  "shall  enter  into  the'  consideration  of  any 
matters  referred  to  him,"  he  shall  make  a  certain  declaration.  The  value  of  the 
land  was  referred  to  arbitrators,  who  disagreed.  It  was  then  referred  to  an 
umpire,  who  went  to  the  land,  accompanied  by  a  land  agent,  read  the  evidence 
taken  before  the  arbitrators  and  their  notes  thereon,  and  stated  that  he  had  made 
up  his  mind;  aU  this  the  day  b^ore  he  made  the  declaration. 

Held,  that  he  had  '*  entered"  upon  the  reference,  and  that,  because  the  making 
of  the  declaration  before  so  doing  was  a  condition  precedent,  the  award  was  bad. 

Per  Faucsft,  J.  That  independently  of  the  Act,  the  misconduct  of  the  umpire, 
not  being  waived,  was  sufficient  to  invalidate  the  award. 

A  Rule  nisi  to  set  aside  an  award  may  be  moved  for  on  the  last  day  of  term. 

A  Rule  nisi  to  set  aside  the  award  had  been  obtained  by  the 
company  on  the  last  day  of  term. 

C,  J".  Manning,  for  Eady,  took  the  preliminary  objection  that 
the  Rule  nisi  had  been  improperly  obtained.    No  motion  touch- 


VOL.  in.]  CASES  AT  LAW.  93 

ing  an  award  can  be  discussed  on  the  last  day  of  term:  WatJdns        1882 
V.  PhUpots  (1).    [Sir  J.  Martin,  C.J.    That  was  a  motion  abso-        ^^ 
lute,  and  the  Court  enlarged  the  time.]  KeimlTc^al 

The  Court  were  of  opinion  there  was  nothing  in  the  objection,  and  On*  Coy. 
If  the  judges  sitting  on  the  last  day  of  term  chose  to  hear  such  a 
motion,  there  was  nothing  to  prevent  them. 

The  case  was  then  heard  on  its  merits. 

The  company  had,  under  their  private  Act  of  1881,  taken 
land  of  Eady's  for  the  purposes  of  their  railway,  near  Wollon- 
gong.  The  compensation  was  referred  to  arbitration.  The 
arbitrators  failing  to  agree,  the  matter  was  referred  to  an 
mnpire,  one  Graham.  By  sec.  30  of  the  Act  (2),  the  umpire 
before  entering  on  the  matters  referred  to  him,  is  directed  to 
make  a  certain  statutory  declaration.  The  umpire,  on  the 
11th  of  August,  went  to  the  land,  accompanied  by  a  land 
agent  who  had  been  a  witness  for  the  company  before  the 
arbitrators,  read  the  evidence  taken  and  the  arbitrators'  notes 
thereon,  and  then  told  the  company's  arbitrator  and  solicitor  that 
he  was  prepared  to  deliver  his  award.  He  had  not  then  made 
the  declaration,  but  did  so  on  the  12th  of  August.  On  learning 
he  must  hear  witnesses,  he  appointed  a  meeting,  but  the  company 
refused  to  take  any  further  part  in  the  reference.  The  umpire 
heard  witnesses  and  made  his  award.  On  the  ground  of  this 
conduct  of  the  umpire,  and  also  on  the  ground  that  the  declara- 
tion had  not  been  annexed  to  the  award,  a  Rule  nisi  was 
obtained. 

Salomons,  Q.C.,  and  Idngen,  for  the  company,  now  moved 
to  make  the  rule  absolute. — ^The  declaration  was  a  condition 
precedent.   Independently  of  the  Act,  the  umpire  had  no  right  to 

(1)  M<CL  ft  Yo.  393.  faUy  and  honestly,  and  to  the  best  of 

(2)  44  Vict.,  8. 30:— "Before  any  arbi-  my  skiU  and  ability,  hear  and  determine 
trator  or  umpire  shaU  enter  into  the  the  matters  referred  to  me  under  the 
consideration  of  any  matters  referred  to  provisions  of  the  (Act)  .  '  And 
him,  he  shall,  in  the  presence  of  a  justice  such  declaration  shaU  be  annexed  to 
of  the  peace,  notary  public,  or  com^  the  award  when  made;  and  if  any 
mifsioner  for  affidavits,  make  and  arbitrator  or  umpire,  having  made  such 
subscribe  the  following  declaration,  declaration,  shaU  wilfuUy  act  contrary 
(that  is  to  say):--' I,  A.B.,  do  solemnly  thereto,  he  shall  be  guilty  of  a  mis- 
and  sincerely  declare  that  I  wiU  faith-  demeanor." 
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1882       read  the  evidence  and  notes  taken  before  and  by  the  arbitrators: 
'se        H^  Eastern  Counties  Bailway  Compomy  and  E.  Union  K  C 

Kkiola^al  (^)'  -S^^*^  V.  Shelton  (4),  Phipps  v.  Ingram  (5),  Dobsan  v. 

AND  Oil  Coy.  Qroves  (6). 

G,  J.  Manning  (Pring  with  him)  for  Eady. — ^These  arbitration 
clauses  are  taken  from  the  Lands  Glauses  Consolidaiion  Act  (7), 
and  it  has  been  repeatedly  decided  on  these  that  an  umpire  is  a 
mere  valuator,  and  is  not  bound  by  the  ordinary  rules  of 
arbitration,  but  may  see  the  land  and  consult  the  auctioneers,  &c. 
This  was  only  a  question  of  value :  Bottondey  v.  Ambler  (8). 
[Faucett,  J.  In  that  case  the  Court  held  the  parties  intended 
it  to  be  a  valuation,  not  an  arbitration.]  ''Entering  on  a 
reference"  means  beginning  to  hear  the  parties:  Baker  v.  Ste- 
phens (9),  not  going  to  see  the  land:  Bradshav/s  Arbitraiion  (10). 

No  reply  was  called  for. 

Sir  J.  Martin,  C.J.  In  this  case  the  company,  by  virtue  of 
their  private  Act,  took,  for  the  purposes  of  their  railway,  certain 
land  belonging  to  Mr.  Eady.  Under  that  Act  steps  were  taken 
for  ascertaining  the  amount  of  compensation  by  arbitration. 
Each  side  appointed  an  arbitrator,  and  as  these  did  not  agree  the 
reference  came  into  the  hands  of  an  umpire.  The  umpire  made 
an  award  of  902.  per  acre ;  the  company  being  dissatisfied, 
obtained  a  Rule  nisi  to  set  aside  the  award.  One  of  the  grounds 
of  the  Rule  was  that  the  umpire  entered  on  the  consideration  of 
the  matters  referred  to  him  before  making  the  declaration 
required  by  section  30  of  the  private  Act.  [ffis  Honour  here 
read  the  section  (11).]  Amongst  the  numerous  affidavits  filed  was 
one  by  the  company's  attorney,  Mr.  Woodward ;  and  in  the 
eighth  paragraph  he  says  that  the  umpire  on  the  12th  of  August 
called  on  him,  ''and  stated  that  he  would  act,  but  as  he  had 
been  out  to  view  the  land  .  .  .  and  the  works  .  .  .  and 
having  read  the  depositions  taken  before  the  arbitrators,  with 

(3)  3  De  Gex  Jo.  &  Sm.  610.  (8)  38  L.T.,  N.S.  545. 

(4)  7  Beav.  455.  (9)  L.R.,  2  Q.B.  523. 

(5)  3  Dowl.  669.  (10)  12  Q.B.  562. 

(6)  6  Q.B.  637.  (11)  See  note  on  previons  page. 

(7)  8&9Vict.c.l8. 
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their  notes  thereon,  as  well  as  their  respective  awards,  he  would         1882 
not  hear  any  evidence,  and  that  he  was  prepared  to  make  his        "rc 
award."  Mount 

There  is  no  statement  denying  that  the  umpire  said  this  a»d  Oil  Ck)Y. 
to  Mr.  Woodward,  so  we  must  take  it  to  be  true.  What  is 
tiie  meaning  of  that  statement?  Not  only  that  he  had 
gone  with  a  skilled  surveyor  to  point  out  to  him  the  con- 
figuration and  physical  features  of  the  land,  the  value  of  which 
he  was  called  upon  to  decide;  but  that  he  had  already  read  the 
depositions  taken  before  the  arbitrators  and  their  notes  thereon, 
and  consequently  wished  to  hear  no  evidence,  and  was  then 
prepared  to  make  his  award.  He  could  hardly  be  so  prepared 
unless  he  considered  he  had  entered  upon  the  matters  referred 
to  him— not  only  entered "  upon  the  reference,  but  gone 
through  with  it  He  may  have  offered  to  hear  evidence  after- 
wards, but  that  is  immaterial.  This  case  is  not  like  Baker  v. 
Stephens  (12).  There,  there  was  merely  a  notice  given  to  the 
parties  to  attend  the  first  meeting.  Here,  the  arbitration  was 
actually  finished  on  the  11th,  as  far  as  the  umpire  was  concerned, 
though  he  subsequently  offered  to  re- open  it. 

Section  30  is  not  merely  directory,  but  makes  the  declaration 
an  essential  thing.  I  think  the  annexure  of  it  to  the  award 
merely  directory,  but  ^the  other  was  essential.  According  to  the 
umpire's  own  account,  he  had  not  made  the  declaration  until  the 
day  after  he  had  entered  upon  the  reference,  and  therefore  the 
award  must  be  set  aside. 

Faucett,  J.  I  am  of  the  same  opinion.  The  Act  imposes  the 
making  of  the  declaration  as  a  condition  precedent  to  the 
umpire's  jurisdiction.  I  am  clearly  of  opinion  that  by  going  out 
to  see  the  land  and  reading  the  depositions  and  notes  he  "  entered 
upon  the  matters  referred  to  him."  He  himself  treats  it  as  doing 
so,  for  in  his  affidavit  he  puts  forward  his  conduct  on  the  11th  of 
August  as  a  proof  that  he  did  not "  neglect  to  act"  within  seven 
days  from  being  called  on.  To  say  the  least  of  it,  an  umpire 
doing  as  this  one  has  done,  before  hearing  both  sides,  is  not  in  a 
proper  state  of  mind  to  act.    He  has  made  up  his  mind.    After 

(12)  L.B.,  2  Q.B.  523. 
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1882       that  he  cannot  re-open  the  matter  by  giving  opportunities  to  call 
He       witnesses.    This  is  a  very  different  case  to  that  cited  by  Mr. 

blaCJoal  Manning 
AND  Oil  Coy.  experts. 


K^^LAa)AL  Manning:  Bottorrdey  v.  Ambler  (13).    There  the  arbitrators  were 


WiNDEYER,  J.  I  am  of  the  same  opinion.  Baker  v.  Stephens  (14) 
merely  decides  that  "entering  upon"  a  reference  means 
something  more  than  merely  accepting  the  office  of  umpire. 
Here  the  umpire  went  out  to  see  the  land,  and  read  the  deposi- 
tions and  notea  He  clearly  entered  into  the  consideration  of 
this  matter  before  making  the  declaration  required  by  section  30. 
It  is  idle  to  contend  that  a  man,  appointed  to  determine  the  value 
of  land,  who  goes  out  to  see  the  land,  and  reads  the  evidence 
taken  in  reference  to  that  value  and  the  arbitrators'  notes 
thereon,  does  not  thereby  enter  into  the  consideration  of  the 
matter.  I  concur  with  their  Honours  in  thinking  the  declaration 
was  a  condition  precedent. 

RvZe  dbsoliUe,  with  coats  against  Eady. 

Attorneys  for  Company :  Allen  <fc  iltteti,  agents  for  Woodward 
of  WoUongong. 
Attorney  for  Eady :  /.  F.  Fitzhardinge. 

(13)  38  L.T.,  N.S.  646.  (14)  L.R.,  2  Q.B.  623. 


May  II.  ELLIS  v.  THE  BANK  OP  AUSTRALASIA. 

DrfamaUon—Banher  and  cusUmer— Letter  of  credit— EndonemerU,  "  amount 
already  paid  to  payee" — Overdraft  at  another  branch — No  appropriation  in 
reduction— Privilege, 

Plaintiff  received  a  letter  of  credit  on  defendants'  branch  at  B.,  which  he 
handed  over  to  R.,  with  his  cheque  for  the  amount,  for  presentation  and  pay- 
ment. R.  sent .  the  cheque  and  letter  of  credit  through  his  own  bank  to  the 
defendants*  branch  at  B.  The  letter  of  credit  was  returned  with  the  endorsement 
"  amount  already  paid  to  payee."  The  cheque  was  not  paid.  At  the  time  of 
the  presentation  of  the  letter  of  credit  plaintiff  was  indebted  to  the  L.  branch 
of  the  defendants'  bank  to  an  amount  exceeding  the  amount  for  which 
the  letter  of  credit  was  given.  But  no  appropriation  was  in  fact  then  made  of 
the  credit  in  reduction  of  the  plaintiff's  liability  to  the  L.  branch.     Plaintiff 
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brought  an  action  for  the  alleged  libel  endorsed  on  the  letter  of  credit.    Verdict         1S82 
for  the  defendants. 


Hdd,  that  the  verdict  was  against  the  evidence.    There  being  no  appropria-        Ellis 
tion  of  the  amount  of  the  letter  of  credit,  the  statement  endorsed  was  untme,      Bank  of 
and  was  not  privileged,  and  was  therefore  actionable.    M*Nickle  v.  TJu  Bank  of  Australasia. 
^eur  BwJlh  Wales  (1)  and  Browne  V,  The  Bank  of  Australasia  (2)  followed. 

SembUf  if  the  appropriation  had  actually  been  made,  the  bank  would  have 
been  entitled  to  treat  the  amount  of  the  letter  of  credit  as  having  been  paid. 

DEFA3IATI0N. — Declaration:  1.  That  the  defendants  were 
bankers,  carrying  on  business  in  London  and  Sydney,  and 
at  Ballarat,  in  the  colony  of  Victoria;  and  the  defendants 
issued  a  certain  draft  or  letter  of  credit  in  duplicate  from 
their  office  in  London,  addressed  to  their  manager  at  Ballarat 
aforesaid,  whereby  they  directed  the  said  manager  to  credit 
the  plaintiff  with  the  sum  of  10!.,  and  sent  the  same  to  the 
plaintiff  at  Sydney.  And  the  plaintiff  endorsed  one  of  the 
originals  of  the  said  letter  of  credit  to  one  A.  Q.  Rose,  for  value 
received,  and  gave  the  said  A.  G.  Rose  a  cheque  for  101.  upon  the 
said  branch  at  Ballarat,  and  the  said  Rose  caused  the  said  letter 
of  credit  and  the  said  cheque  to  be  duly  transmitted  to  Ballarat 
and  to  be  presented  to  the  said  manager  for  payment;  and  there- 
upon the  defendants  in  relation  to  the  premises  falsely  and 
maliciously  wrote  and  published  in  Sydney  of  and  concerning  the 
plaintiff  the  words  following: — "Amount  already  paid  to  payee" 
{innuendo  that  the  plaintiff  had  already  obtained  payment  of  the 
said  lOL,  and  was  fraudulently  and  improperly  endeavouring  to 
obtain  payment  thereof  a  second  time,  and  had  fraudulently  dealt 
with  and  obtained  money  upon  the  said  letter  of  credit  after  it 
had  been  paid  to  him). 

2.  A  second  count  alleged  the  publication  of  the  libel  at  Ballarat. 

Plea:  Not  guilty. 

The  plaintiff  resided  formerly  at  Launceston,  Tasmania,  where 
he  had  transactions  with  the  defendants'  branch  there,  and  had 
arranged  with  the  manager  for  an  overdraft.  He  came  on  to 
Sydney,  bis  overdraft  at  the  Launceston  branch  then  standing 
at  about  19L  While  in  Sydney  he  received  the  letter  of  credit 
on  the  defendants'  Ballarat  branch  (he  had  resided  at  Ballarat 
before  going  to  Launceston),  set  out  in  the  declaration.    Plaintiff 

(1)  2  N.S. W.  L.R.  7.  (2)  2  N.S. W.  L.R.  326. 
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1882       endorsed  the  letter  of  credit  to  Mr.  Rose,  and  gave  him  his  cheque 
Ellis       on  the  Ballarat  branch,  Mr.  Rose  giving  plaintiff  the  money  for 
Bi^K  OF     ^^^  cheque.    Rose  transmitted  the  cheque  and  the  letter  of  credit 
Australasia,  through  his  own  bank,  the  Bank  of  New  Zealand,  to  their  agents 
at  Ballarat,  the  Bank  of  Victoria.    On  the  presentation  by  the 
latter  of  the  cheque  and  the  letter  of  credit  to  the  defendants' 
Ballarat  branch,  which  presentation  took  place  before  17th  Sep- 
tember, 1881,  the  cheque  was  not  paid,  and  the  letter  of  credit 
was  returned  from  the  defendants'  bank  to  the  Bank  of  Victoria, 
with  the  endorsement  set  out  in  the  declaration,  and  was  returned 
by  the  latter  through  the  Bank  of  New  Zealand  back  to  Mr.  Rose. 

In  reply  to  communications  from  the  plaintiff  asking  for  an 
explanation,  defendants'  manager  at  Ballarat  sent  a  telegram, 
dated  September  17,  and  a  letter  dated  September  29,  stating 
that  the  amount  of  the  letter  of  credit  had  been  appropriated  in 
reduction  of  plaintiff's  indebtedness  to  the  Launceston  branch. 

On  29th  September  defendants'  manager  at  Launceston  wrote 
to  the  plaintiff  that  the  manager  of  the  Sydney  branch  had  re- 
ceived instructions  to  take  simimary  proceedings  against  him  for 
the  "  amount  overdue,  amounting,  with  128.  6d.  interest,  to 
191.  28.  1(2." 

On  5th  October,  defendants'  attorney  at  Sydney,  wrote  to  the 
plaintiff  as  follows : — "  I  am  instructed  by  the  manager  of  the 
Bank  of  Aiistralasia  to  apply  to  you  for  payment  of  the  sum  of 
191.  28.  Id.,  being  th«  amount  of  your  overdrawn  account  at  the 
Launceston  branch  of  the  Bank  of  Australasia,  and  to  inform 
you  that  unless  the  above  amount,  with  108.  6d,  the  costs  of  this 
application,  be  at  once  paid  to  me,  legal  proceedings  will  be  taken 
against  you  for  the  recovery  thereof  without  further  notice." 

The  trial  took  place  at  Sydney  on  5th  December,  1881,  before 
Sir  0.  Innes,  J.,  and  a  jury  of  four,  when  the  facts  as  above 
stated  were  proved.  The  jury  returned  a  verdict  for  the  defend- 
ants. 

On  16th  December,  1881,  a  Rule  nisi  for  a  new  trial  was 
granted,  on  the  ground  that  the  verdict  was  against  the  evidence. 

C.  B.  Stephen,  for  the  plaintiff,  now  moved  to  make  the  rule 
absolute.    The  endorsement  is  libellous ;  the  words  used  do  not 
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convey  the  meaning  which  the   defendants  sought  to  put  on       1882 
them.    They  are,  besides,  untrue ;  the  amount  of  the  letter  of       ^^^ 
credit  was  not  appropriated  in  reduction  of  plaintiffs  overdraft ;     g^^JJ^  q, 
this  appears  from  the  letters  of  29th  September  and  5th  October.  Aubtralasia. 
This  case  is  like  M'NicUe  v.  The  Bcmk  df  New  South  Walea  (3) 
and  Browne  v.  The  Bcmk  of  Australasia,  (4). 

PiUAer,  for  the  defendants,  showed  cause.  The  question  of  libel 
or  no  libel  was  for  the  jury,  and  they  have  found  in  our  favour. 
They  must  be  taken  to  have  found  that  the  words  endorsed  would 
convey  to  a  reasonable  man  that  the  amount  of  the  letter  of 
credit  had  been  appropriated  by  the  bank  ;  in  fact  that  question 
was  left  to  them  by  His  Honour  at  the  trial.  The  Court  will  not 
interfere  with  the  verdict  of  the  jury  unless  the  construction  put 
by  them  upon  the  document  is  manifestly  wrong.  The  letter  of 
5th  October  was  written  in  ignorance  of  the  appropriation  in 
reduction  of  the  overdraft,  because  the  plaintiff  had  not  commu- 
nicated to  the  manager  in  Sydney  the  explanation  which  he  had 
received  from  Ballarat ;  the  same  may  be  said  as  to  the  letter  of 
29th  September.  The  defendants'  bank  at  Ballarat  did  not 
know  that  the  Bank  of  Victoria  was  acting  in  the  matter  as 
an  agent,  and  they  were  entitled  to  make  the  communication 
endorsed  to  the  bank  which  presented  the  letter  of  credit  to 
them. 

Sir  J.  Mabtin,  C.J.  (after  stating  the  facts  above  set  out) 
said : — Whether  we  grant  a  new  trial  or  not  depends  on  whether 
the  endorsement  placed  by  the  defendants  on  this  letter  of  credit 
is  libellous.  The  case  is  not  free  from  difficulty.  It  is  said 
that  an  imputation  that  a  person  has  obtained  money  on  a 
security  which  had  already  been  paid  is  libellous.  But  if  the 
thing  really  had  taken  place,  then  it  would  have  been  a  privi- 
lege of  the  defendant  bank,  on  being  asked  to  pay  the  money 
over  again,  to  make  the  statement  to  the  person  asking  for  pay- 
ment a  second  time ;  they  would  have  a  duty  forced  upon  them 
to  explain  to  the  person  presenting  the  cheque  why  it  was  not 
paid.    But  that  privilege  arises  only  where  the  state  of  things 

(3)  2  N.S.W.  L.R.  7.  (4)  2  N.S.W.  L.R.  325. 
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1882       exists  on  which  it  is  based ;  the  bank  cannot  invent  a  state  of 
^^      things  and  then  turn  round  and  say  that  the  privilege  exists. 
Bank  OF     ^'^'^kle  V.  Th^  Bank  of  New  South  Wales  (5)  and  Browne  v. 
AusTBALAsiA,  Thc  Bank  of  Australasia  (6)  are  cases  in  point.    In  the  latter 
case,  the  newspaper  report  gives  only  what  I  said: — "If  a  cheque 
is  dishonoured,  the  bank  presenting  it  has  a  duty  to  discharge  in 
communicating  the  dishonour  to  its  customer,  and  such  communi- 
cation is  privileged.    But  here  the  cheque  was  never  presented, 
and  therefore  never  dishonoured;  consequently  no  duty  arose, 
and  no  privilege  was  acquired  by  the  bank."     So  here,  if  there 
had  been  any  previous  payment  to  the  plaintiff,  the  payee,  there 
would  have  been  privilege. 

The  question  is  whether,  the  plaintiff  being  clearly  indebted  in 
this  sum  of  19L,  and  the  bank  having  the  right  to  appropriate 
the  money  coming  into  their  hands,  they  in  fact  had  done  so.  If 
they  had,  I  should  have  been  of  opinion  that  they  had  a  right  to 
treat  the  101.  as  paid.  If  this  bank,  having  a  claim  against  the 
defendant  for  191.,  has  a  letter  of  credit  for  lOi.,  which  they  set 
off  against  their  claim,  they  have  a  right  to  treat  it  as  paid.  But 
this  letter  of  credit  having  been  presented  before  the  17th 
September,  they  wrote  the  letter  of  29th  September,  stating 
that  the  Sydney  manager  had  instructions  to  sue  the  plaintiff 
for  the  "amount  overdue,  amounting  to  191,  2s.  Id."  On  the 
5th  October  their  attorney  wrote  asking  for  payment  of  the 
19i.,  showing  that  there  had  been  no  appropriation  of  the  101., 
and  therefore  no  payment.  There  being  no  appropriation,  then 
the  statement  endorsed  on  the  letter  of  credit  is  entirely  without 
foundation ;  there  is  no  privilege,  and  the  verdict  ought  to  have 
been  the  other  way. 

Faucett,  J.  I  have  had  some  difficulty  in  this  case,  because 
in  the  first  place  I  thought  it  was  a  bill  of  exchange  payable  on 
demand,  and  I  could  not  think  how  the  words  of  the  alleged 
libel  could  be  true  imless  the  money  had  been  actually  paid,  and 
paid  to  the  person  presenting  the  security.  It  appears  that  it 
was  a  letter  of  credit  in  duplicate,  by  which  the  bank  was  to 
give  the  plaintiff  credit  for  101.    The  bank  was  bound  to  give 

(5)  2  N.S.W.  L.R.  7.  (6)  2  N.S.W.  L.R.  325. 
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him  credit  to  that  amount,  but  they  were  entitled  to  place  that        1882 
amount  in  reduction  of  any  overdraft.    That  was  a  cleAf  ja^ht  of       elus 
tiie  bank  at  the  time.    Under  these  circumstances  the  qyjdSMon     ^^^^  of 
is  whether  the  statement  made  by  them  was  true.  *  Australasia. 

I  agree  with  the  Chief  Justice  that,  there  being  an  overdraft, ,. 
and  the  bank  having  a  right  to  appropriate  the  amount  of  this;*-.  .'• 
letter  of  credit  to  the  reduction  of  the  overdraft,  that  if  they  ••>•' 
had  actually  done  so  that  would  have  been  a  perfect  kind  of  pay-     •  •'/  ^ 
ment  by  the  bank  to  the  payee,  because  it  would  have  placed  the        *'-••'.• 
lOf.  received  by  them  to  his  account  in  reduction  of  his  over-  .•*•"* 

draft  It  turns  out,  however,  that  that  was  not  done ;  because 
it  is  quite  dear  upon  the  letters  that  no  such  proceeding  took 
place.  I  may  mention  that  if  they  had  appropriated  the  lOL  in 
their  own  books,  still  as  they  had  not  communicated  the  fact  to 
the  plaintiff  they  might  have  struck  out  that  appropriation  at 
any  time.  But  if  they  had  communicated  that  appropriation  they 
would  then  have  been  boimd  by  it,  and  it  would  have  been  an 
absolute  payment  to  the  plaintiff,  because  his  overdraft  was  re- 
duced by  that  amoimt.  It  turned  out  that  that  was  not  the  case. 
In  the  letter  of  the  29th  September,  written  from  Launceston, 
it  seems  that  was  not  done.  There  is  also  a  letter  of  5th  October 
from  the  solicitor  of  the  bank  demanding  191.,  and  not  taking 
any  notice  of  any  reduction  of  the  overdraft.  This  shows 
clearly  that  at  that  time  the  bank  had  not  taken  the  course 
which  was  relied  upon  as  a  defence  to  this  action.  Under  these 
circumstances  what  right  has  the  bank  to  say  that  there  had  been 
a  previous  payment  to  the  plaintiff  of  the  money  represented  by 
the  letter  of  credit  ? 

It  is  said  that  the  bank  had  a  privilege  to  make  this  communi- 
cation. I  cannot  see  how  privilege  can  exist  between  two  banks, 
where  one  bank  acts  as  the  agent  of  one  party,  and  another  bank 
as  the  agent  of  another,  or,  as  here,  where  one  bank  acts  for 
itself.  You  may  as  well  say  that  there  is  a  privilege  between  a 
buyer  and  a  seller ;  they  tire  hostile  parties.  The  bank  may  re- 
fuse payment,  and  they  may  give  their  reasons ;  but  I  cannot 
understand  that  there  is  a  privilege  on  the  part  of  the  bank 
making  such  a  statement ;  it  is  an  ordinary  dealing  between  man 
and  man,  acting  at  arm's-length.    The  bank  has  no  privilege  to 
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1882       justify  jBUiVuEltruth.    The  advantage  of  a  privilege  is  that  it  pro- 

Ellib      tectsii^^fson  telling  an  untruth.    If  a  person  is  entitled  to  make 

BAinc  OF     a  steti^Ment,  and  the  statement  is  made  bond  fide  and  without 

Australasia.  ^.^^^  and  it  is  privileged,  then  it  is  protected,  although  the 

.things  mentioned  are  untrue.    I  cannot  see  how  privilege  can  be 

«*  Vjiet  up  in  this  case.    The  bank  had  a  right  to  state  the  truth,  but 

'/•/'  not  to  state  what  is  untrue.    The  verdict  is  wrong. 


WiNDEYBB,  J.    I  concur. 


RvZe  ahsclute  for  new  trial.    Costs  of 
first  trial  to  aMde  the  event 


Attorney  for  plaintiff:  G.  M.  Dunn, 
Attorneys  for  defendants :  Norton  &  Smith, 


^     j5^  VIRGM}E  AND  Anothkr  v.  COOK. 

Delivery  to  consignee  under  bill  of  lading —Landing  at  convenient  wharf—  Usage, 

The  usage  that  '*the  landing  of  goods,  after  notice  to  consignee^  at  a 
convenient  wharf,  is  complete  delivery  to  consignee,"  does  not  establish  that  a 
mere  physical  placing  of  the  goods  upon  the  wharf  and  freeing  them  from  the 
tackle  nsed  to  place  them  there  will  discharge  the  master  from  his  responsibility 
under  the  bill  of  lading.  There  must  be  a  landing  equivalent  to  delivery,  or 
leaving  the  owner  at  liberty  to  come  and  take  them  away.  There  can  be  no 
efficient  delivery  under  a  usage  of  this  kind  unless  the  goods  are  so  placed  on  the 
wharf  as  to  be  subject  to  the  dominion  of  the  consignee. 

Qoods  were  landed  at  a  wharf  after  notice  *to  the  consignee.  The  dischargiDg 
clerk,  ^Hio  was  admitted  to  be  the  agent  of  the  master,  refused  from  the  first  to 
allow  the  consignee  to  take  the  goods  away.    The  goods  were  subsequently  lost. 

Held,  that  there  had  been  no  delivery  to  the  consignee  under  the  bill  of  lading 
within  the  meaning  of  the  usage,  and  that  the  master  was  responsible,  under  the 
bUl  of  lading,  for  the  loss:  Meyerstem  v.  Barber  (L.R.,  2  G.P.  38,  661, 4  H.L.  317) 
considered.    Tindty  y.  Cook  (2  N.S.W.  L.R.  363)  followed. 

Declaration  by  the  consignees  of  goods  shipped  by  *"  The 
Champion''  against  the  master: — 1.  That  the  defendant,  by  his 
bill  of  lading,  contracted  to  deliver  sixteen  coils  of  wire  to 
the  plaintiffs  at  Sydney,  but  did  not  do  so.  2.  That  the 
defendant,  by  his  said  bill  of  lading,  promised  that  the  said  goods 


V, 
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should  be  delivered  at  Sydney  to  the  plaintiffs,  and  that  he       1882 
would  take  due  and  proper  care  of  the  said  goods  until  received     vibgoe 
by  the   plaintiffs,  and   would    store   them  until  so  received. 
Breaches — ^That  the  defendant  did  not  so  deliver,  or  take  due  and 
proper  care,  or  store  the  said  goods. 

Pleas: — 1.  Non  aasv/mpsit  2.  Denial  of  the  breaches. 
3.  As  to  the  first  count,  and  the  breach  by  non-delivery  in  the 
second  count,  that  the  defendant  was  ready  to  deliver,  but  the 
plaintiffs  were  not  ready  to  receive  the  said  goods  according  to 
the  conditions  of  the  said  bill  of  lading,  whereupon  the  defendant, 
after  the  expiration  of  a  reasonable  time,  and  after  due  notice, 
deposited  the  said  goods  on  a  convenient  and  proper  wharf  for 
that  purpose. 

This  action  was  brought  in  respect  of  goods  part  of  the  same 
cai^  as  the  goods  in  Tinsley  v.  Cook  (1),  which  was  heard  on 
appeal  from  the  District  Court  on  9th  December,  1881.  The 
plaintiflfe  had  100  coils  of  wire  consigned  to  them  at  Sydney,  by 
the  Champion,  for  which  the  defendant  signed  a  bill  of  lading 
in  the  usual  form.  The  ship  duly  arrived  in  the  port  of  Sydney, 
and  was  berthed  at  the  Australian  Wharf,  and  began  to  discharge 
on  Monday,  16th  May.  Plaintiff'  wire  was  landed  on  the  wharf 
during  that  week,  with  other  wire  belonging  to  different 
consignees.  In  the  course  of  the  handling,  the  distinguishing 
marks  originally  placed  on  the  wire  were  rubbed  off.  Evidence 
was  given  at  the  trial  that  the  plainti£&  used  due  diligence 
to  obtain  the  wire ;  that  they  took  away  84  of  the  100  coils 
consigned  to  them ;  but  that  when  they  demanded  the  remaining 
16  the  discharging  derk  refused  to  let  them  take  them,  because 
they  were  unmarked.  It  was  admitted  at  the  trial  by  Mr.  Darley, 
Q.C.,  counsel  for  the  defendant,  that  the  discharging  clerk  was 
the  defendant's  agent.  On  Monday,  25th  May,  another  ship,  the 
Astronomy,  was  berthed  at  the  same  wharf,  and  the  cargoes  of 
the  two  ships  became  mixed.    The  goods  were  lost  or  stolen. 

The  trial  took  place  before  Sir  O.  Irmes,  J.,  and  a  jury  of  four, 
on  7th,  8th,  and  21st  November,  1881. 

The  jury  found  for  the  plaintiflfe  for  the  value  of  the  wire,  and 
returned  the  following  answers  to  questions  left  to  them  by  His 

(1)  2  N.S.W.  L.R.  37a 
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1882  Honor: — 1.  Was  the  wire  in  question  landed  ?  Answer:  Yes.  2, 
ViRooB  Is  the  usage  contended  for  by  the  defendant  established,  viz.,  that 
^  ^*  the  landing  of  goods,  after  notice  to  consignee,  at  a  convenient 
wharf  is  complete  delivery  to  the  consignee  ?  Answer :  Yea  3. 
If  that  usage  is  in  opinion  of  jury  established,  were  the  plaintiflb 
prevented  by  the  discharging  clerk  from  taking  away  the  wire 
after  a  time,  when,  but  for  such  prevention,  they  might  have 
taken  it  away,  and  from  the  first  time,  when  but  for  such  preven- 
tion they  might  have  done  so  ?  Answer :  Yes.  4.  Was  the  wharf 
a  convenient  and  proper  wharf  for  discharging  such  cai^o  ? 
Answer:  Not  for  discharging  more  than  one  ship  at  a  time. 
5.  Were  the  plaintiffs  alwayB  ready  and  willing  to  take  away  the 
wire?  Answer:  Yes.  6.  If  the  discharging  clerk  did  (as  in 
question  3  mentioned)  prevent  the  plaintiffs  from  taking  the  wire* 
was  it  afterwards  lost  through  the  negligence  of  the  defendant  ? 
Answer :  Lost  through  the  negligence  of  discharging  clerk  refusing 
to  deliver. 

On  8th  December,  1881,  Darley,  Q.C.  {Sly  with  him),  for  the 
defendant,  obtained  a  Rule  nisi  on  the  groimds  substantially : 
(1)  That  there  was  no  evidence,  or  no  sufficient  evidence,  to 
warrant  the  jury  in  finding  that  the  discharging  clerk  from  the 
first  prevented  the  plaintiffs  from  taking  away  their  unmarked 
wire ;  (2)  that,  as  the  jury  found  that  the  goods  were  landed  on 
the  Australian  wharf,  and  that  by  the  custom  of  the  port  of 
Sydney  a  delivery  on  the  wharf  from  the  ship's  tackles  is  a 
delivery  to  the  consignee,  the  defendant  was  entitled  to  the 
verdict. 

Foster  and  Sly,  for  the  defendant,  now  moved  to  make  the  Rule 
absolute — Delivery  on  the  wharf  discharges  the  captain  from  all 
responsibility.  In  Hyde  v.  The  Trent  and  Mersey  Navigation 
Company  (2),  BvMer,  J.,  says,  at  p.  397: — "When  goods  are 
brought  here  from  foreign  countries,  they  are  brought  under  a 
bill  of  lading,  which  is  merely  an  undertaking  to  carry  from  port 
to  port.  A  ship  trading  from  one  port  to  another  has  not  the 
means  of  carrying  goods  on  land;  and  according  to  the  estab- 
lished course  of  trade,  a  delivery  on  the  usual  wharf  is  such  a 

(2)  5T.R.389. 
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delivery  as  will  discharge  the  carrier."  The  master,  after  landing  1882 
the  goods,  has  parted  with  all  control  over  them;  he  cannot  be  viroob 
said  to  have  refused  or  given  delivery  when  they  have  already  q^^^ 
passed  out  of  his  hands.  [Sir  J.  Martin,  O.J.  To  hold  that 
would  be  contrary  to  the  decision  in  Tinaley  v.  Cook  (3).]  After 
complete  delivery  on  a  convenient  and  proper  wharf,  the  master 
has  performed  his  contract  under  the  bill  of  lading.  [Sir  J. 
Martin,  C.J.  Of  course;  but  in  Tinaley  v.  Cook  (3),  the  goods 
had  been  landed  on  a  whaii ;  yet  that  of  itself  was  not  treated  as 
a  performance  by  the  master  of  his  contract.]  In  that  case  there 
were  other  facts  from  which  the  Court  decided  that,  on  the 
finding  of  the  District  Court  Judge,  there  was  not  a  complete 
delivery  to  the  consignee.  The  goods  here  were  delivered  on  the 
wharf;  the  master  is  not  liable  for  any  goods  delivered  after 
forty-eight  hours  from  the  vessel's  arrival.  We  are  not  respon- 
sible for  the  acts  of  the  discharging  clerk,  for  the  goods  when 
they  reach  his  hands  have  been  delivered  in  the  terms  of 
the  bill  of  lading.  We  also  refer  to  Harman  v.  Clarke  (4) 
and  Meyerstein  v.  Barhei'  (5).  [Sir  J.  Martin,  C.J.  Meyerstein 
V.  Barber  (5)  was  not  cited  in  Tinaley  v.  Cook  (3).  The 
decision  was  quoted  from  a  text-book.]  The  usage  of  the, 
port  of  Sydney,  established  by  the  evidence,  and  found  by 
the  jury,  is  that  the  master  is  discharged  from  liability  as  soon 
as  the  goods  have  been  loosed  from  the  ship's  tackle.  The 
case  of  Petrocochino  v.  Bott  (6)  is  on  all  fours  with  this.  The 
clause  in  the  bill  of  lading  in  that  case,  that  all  responsibility 
should  cease  on  delivery  from  the  ship's  deck,  is  exactly  like  the 
usage  proved  here.  It  was  held  there  that  the  master  was  not 
responsible  for  a  bale  which  had  been  landed  on  the  wharf,  but 
which  had  not  been  received  into  the  lighter  sent  by  the  con- 
signee. [Sir  G.  Innes,  J.  In  that  case  the  dock  company  were 
the  wharfingers,  and  they  had  dominion  over  the  goods  as  soon  as 
landed  from  the  defendant's  ship,  the  defendant  having  himself 
parted  with  the  dominion.  Here  the  discharging  clerk  was 
admitted  by  the  defendant  to  be  his  agent,  and  never 
parted  with  the  dominion  over  the  goods.     You  cannot  go 

(3)  2  N.S.  W.  L.R.  373.  (6)  L,R.,  2  C.P.  3S,  661;  4  H.L.  317. 

(4)  4  Camp.  159.  (6)  L.R.,  9  C.P.  355. 
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behind  that  admission.]  On  delivery  on  the  wharf,  the  master's 
VisGOB  power  over  the  goods  ceased  before  the  delivery  clerk  took  pos- 
Cook  session.  In  Meyerstein  v.  Barber  (7),  in  the  House  of  Lords, 
Hdtherley,  L.C.,  says  (p.  330): — "As  soon  as  delivery  is  made,  or 
a  warrant  for  delivery  has  been  issued,  or  an  order  for  delivery  ' 
accepted  (which  in  law  would  be  equivalent  to  delivery),  then 
these  symbols  replace  the  symbol  which  before  existed."  [Win- 
deter,  J.  Do  you  contend  that  would  be  so  although  the  master 
refused  to  allow  the  goods  to  be  taken  from  the  wharf?]  Tes; 
the  plaintiff's  remedy  is  an  action  for  the  conversion.  [Salomons, 
Q.C.  In  Meyerstein  v.  Barber  (7),  the  goods  were  landed  on  a 
wharf,  but  were  subject  to  a  stop  order,  which  is  much  like  the 
refusal  to  deliver  here.]  The  findings  of  the  jury  are  against  the 
evidence.  The  plaintiffs  were  not  prevented  from  ihe  first  from 
taking  away  the  goods. 

Salomons,  Q.C.,  and  Pitcher,  for  the  plaintiflfe,  were  not  called 
upon  by  the  Court. 

Sib  J.  Martin,  C.J.  There  are  really  only  two  points  for 
determination  in  the  case.  First,  was  there  evidence  to  justify 
the  conclusion  that  the  discharging  clerk  prevented  the  plaintifib 
from  getting  the  goods  away?  Secondly,  supposing  there  was 
evidence  of  that  kind,  was  the  custom  which  the  jury  found  of 
such  a  character  as  to  relieve  the  defendant  from  all  liability 
upon  placing  the  goods  upon  the  wharf  ?  The  grounds  in  the 
Bule  are  twelve  in  number,  but  substantially  resolve  themselves 
into  two. 

The  main  ground  about  the  usage  of  the  port  has  been  put  in  a 
variety  of  ways.  I  must  confess  I  regarded  it  as  rather  startling, 
to  hear  it  contended  that  a  person  undertaking  to  deliver  goods 
at  this  port,  could  free  himself  from  his  responsibility  by  loosen- 
ing the  goods  from  the  tackles  and  letting  them  fall  upon  the 
wharf,  although  immediately  afterwards  he  might  cart  them 
away.  I  can  understand  that  if  these  goods  were  landed  at  the 
wharf,  and  a  third  party  had  come  and  immediately  taken  them 
off,  the  defendant  might  contend  that  he  was  relieved  from  further 

(7)  L.R.,  2  C.P.  38,  661;  4  H.L.  317. 
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liability  by  the  usage  of  the  port,  because  the  act  done  was  one  1882 
over  which  he  had  no  control.  The  usage  found  is  in  these  viegok 
words:  '*  That  the  landing  of  goods,  after  notice  to  the  consignee,  ^^^^ 
at  a  convenient  wharf,  is  complete  delivery  to  the  consignee." 
The  jury  find  there  was  a  usage  to  that  effect,  but  I  understand 
the  landing  spoken  of  is  not  the  mere  physical  placing  of  the 
goods  upon  the  wharf,  and  freeing  them  from  the  chain  or  tackle 
used  to  put  them  there.  That  is  not  the  kind  of  landing  which 
the  jury  have  found ;  it  must  be  a  landing  equivalent  to  delivery, 
and  leaving  the  owner  at  liberty  to  come  and  take  them  away. 
It  could  not  be  a  landing  which  would  admit  of  the  goods  being 
put  upon  the  wharf  with  one  hand  and  of  the  master  taking  them 
away  or  taking  possession  of  them  with  the  other.  That  would  be 
contrary  to  common  sense,  and  if  the  jury  had  so  found,  it  would 
have  been  an  unreasonable  usage  which  coiild  not  have  been 
admitted  by  the  Court.  It  is  contended  that  there  was  a  landing 
by  putting  the  goods  upon  the  wharf,  although  the  owner  was 
prevented  from  getting  them.  It  is  said  there  might  be  an 
action  for  conversion;  but  persons  are  not  to  be  compelled  to  go 
in  such  a  roundabout  way  to  seek  a  remedy.  The  proper  way  is 
to  bring  an  action  on  the  contract.  It  appears  to  me  that  the 
jury  have  not  found  that  there  was  delivery  at  the  ship's  side, 
nor  that  goods  being  put  on  the  wharf  are,  in  all  cases  to  be 
r^arded  as  delivered. 

Another  question  put  to  the  jury  and  found  in  the  affirmative 
was — "Were  the  plaintiffs  prevented  by  the  discharging  clerk 
from  taking  away  the  wire  after  a  time  when,  but  for  such  pre- 
vention, they  might  have  taken  it  away?"  That  raises  a  question 
of  fJEu^t;  and  it  is  said  there  is  no  evidence  in  support  of  it.  The 
evidence  is  not  very  dear  as  to  the  exact  point  of  time  at  which 
a  refusal  was  given  to  the  plaintiffs'  request  to  be  allowed  to 
remove  the  goods,  but  we  find  that  whenever  they  go  for  them 
they  are  told  they  cannot  take  wire  without  marks,  and  although 
the  evidence  is  not  so  clear  as  might  be  desired,  still  there  was 
quite  enough  to  satisfy  the  jury  that  there  was  a  refusal  from 
the  first. 

The  real  question  is  whether  or  not  upon  such  a  usage  as  was 
found  by  the  jury,  the  defendant  is  released  from  his  contract 
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1882  by  proving  that  the  goods  were  put  upon  the  wharf.  There 
VmooE  can,  in  my  opinion,  be  no  efficient  delivery  under  a  usage 
^^  of  the  kind,  unless  the  goods  are  so  placed  on  the  wharf  as  to  be 
subject  to  the  dominion  of  the  consignee.  There  could  not  be 
said  to  be  delivery  to  a  person  who  when  he  went  for  the 
purpose  of  taking  the  goods  could  not  obtain  them.  That  would 
not  be  such  a  landing  as  the  contract  contemplates  and  the 
usage  sanctions.  I  am,  therefore,  of  opinion  that  the  rule  should 
be  discharged. 

WiNDEYEB,  J.  I  am  entirely  of  the  same  opinion.  As  to  the 
question  whether  there  has  been  such  a  landing  as  would  release 
the  shipowner  from  the  obligation  arising  under  the  contract 
entered  into  upon  the  bill  of  lading,  I  must  confess  I  concur  with 
His  Honour  in  being  surprised  at  the  argument  on  the  defendant's 
behalf  being  pushed  to  such  a  length  as  a  contention  that  the 
mere  landing  of  the  goods  upon  the  wharf  would  protect  him  from 
further  responsibility  under  the  circumstances  in  this  case.  I 
cannot  conceive  for  one  moment  that  where  goods  are  put  upon  a 
wharf,  yet  they  are  refused  to  the  consignee,  that  it  can  be  con- 
tended there  has  been  delivery. 

Several  cases  have  been  cited  on  behalf  of  the  defendant, 
but  none  have  gone  the  length  of  saying  that,  notwithstanding 
the  refusal  of  the  goods  by  the  delivery  clerk,  the  master 
would  be  protected.  The  case  of  Petrocockino  v.  Bott  (8),  cited 
on  behalf  of  the  defendant,  depends  entirely  upon  the  express 
contract  in  the  bill  of  lading.  If  persons  choose  to  contract  by  a 
bill  of  lading  that  responsibility  shall  cease  immediately  goods 
are  landed  over  the  ship's  side,  they  must,  of  course,  be  bound  by 
the  contract,  and  the  case  went  no  further  than  that.  The 
observations  of  Mr.  Justice  Willes  in  the  case  of  Meyei^stein  v. 
Barber  (9),  and  of  Mr.  Justice  Keating  in  the  same  case,  entirely 
support  the  view  which  we  have  already  taken.  Mr.  Justice 
Willes  says: — "  There  can  be  no  complete  delivery  of  goods  until 
they  are  placed  under  the  dominion  and  control  of  the  person 
who  is  to  receive  them."  And  Mr.  Justice  Keating'a  remark  is, 
"  Until  they  have  come  to  the  hands  of  some  person  who  has  a 

(8)  L.IU,  9  C.P.  355.  (9)  L.R.,  2  C.P.  38,  661;  4  H.L.  317. 
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right  to  the  possession  of  them."  In  the  former  case  of  Tinaley  v.        1882 
Cook  (10)  we  decided  that  the  placing  of  goods  upon  a  wharf  in      Vieooe 
such  a  way  that  the  consignee  could  not  get  at  them,  although      ^^^ 
they  were  there  somewhere,  was  not  delivery.    It  appears  to  me 
the  decision  proceeds  upon  common-sense  principles. 

Sir  G.  Inkes,  J.  Upon  the  first  main  ground,  I  told  the  jury 
that  if  they  found  this  usage  was  established,  and  that  the  wharf 
was  a  convenient  and  proper  one,  and  also  that  the  plaintiffs,  if 
they  chose,  on  the  goods  being  landed,  might  have  taken 
possession  of  and  removed  the  goods,  then  the  verdict  should 
be  for  the  defendant ;  but  I  went  on  to  say  that  even  if  they 
found  that  the  wharf  was  a  proper  one,  and  the  usage  established, 
bat  also  found  that  the  discharging  clerk  (admitted  by  Mr. 
Darley  to  be  the  agent  of  the  defendant),  prevented  the  goods 
from  being  removed  because  they  were  unmarked,  there  was  no 
delivery,  because  there  must  be  such  a  landing  on  the  wharf  as 
to  leave  the  plaintiffs  in  a  position  to  take  the  goods.  Also,  that 
if  at  any  time  after  landing  the  plaintiffs  were  at  liberty  to  take 
away  the  goods,  the  verdict  shoiild  be  for  the  defendant  I  think 
that  that  direction  was  in  accordance  with  the  law. 

At  the  trial,  I  was  not  aware  of  the  remark  in  the  case  of 
Meyerstein  v.  Barber  (11)  of  Mr.  Justice  WUles,  thatthere  can  be 
no  complete  delivery  until  placed  under  the  dominion  and  control 
of  the  owner.  As  the  Chief  Justice  remarks,  to  hold  otherwise — to 
hold  that  the  mere  physical  landing  of  goods,  without  their  being 
^er  the  dominion  and  control  of  the  consignee,  woiild  be  a 
delivery  under  the  terms  of  the  bill  of  lading— would  shock  com- 
mon sense.  There  was  no  question  of  retaking,  and  there  was  no 
delivery.  The  goods  still  remained  as  much  under  the  control  of 
tile  master  as  if,  being  portable  goods,  he  had  landed  with  them 
in  his  pocket,  and  so  brought  them  on  shore.  It  would  be  an 
outrage  to  common  sense  to  contend  that  such  a  proceeding  could 
amount  to  a  delivery  within  the  terms  of  the  bill  of  lading. 

As  the  Chief  Justice  has  pointed  out,  if  the  goods  were  taken 
by  some  person  unconnected  with  the  captain,  he  might  have 
said,  I  placed  them  there,  and  it  was  your  duty  to  look  out  for 

(10)  2  N.S.W.  LJR.  373.  (11)  L.R.,  2  C.P.  3S,  661;  4  H.L.  317. 
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1882  thetii^  and  so  far  as  I  am  concerned,  I  have  discharged  my  duty 
ViRGOB  under  the  contract.  But  that  is  not  the  case  here;  there  was 
Q^^^  evidence  that  from  the  first  moment  the  discharging  clerk,  who 
is  the  same  as  the  captain  himself,  told  the  consignees  they  could 
not  take  away  the  unmarked  goods.  I  told  the  jury  that  if  the 
goods  had  been  placed  upon  the  wharf  for  any  space  of  time  in 
which  the  consignees  could  have  taken  them,  there  would  have 
been  complete  delivery,  but  it  was  all  one  continuous  act  the 
placing  them  there  and  refusing  to  allow  the  consignees  to  take 
possession. 

Rule  discharged,  with  costs. 

Salomons  drew  the  attention  of  their  Honours  to  a  case 
supporting  their  judgment,  given  in  Parsons*  Maritime  Law 
(Vol.  1,  p.  155).  The  passage  is  as  follows: — "In  Segura 
V.  Beed,  3  La.  Ann.,  695,  which  was  an  action  by  the  consignor, 
after  the  delivery  on  the  levee  and  notice  to  the  consignee,  some 
of  the  goods  were  stolen.  The  Court  said :  '  The  contract  of  the 
vessel  is  to  deliver  the  goods  to  the  consignee,  and  the  responsi- 
bility continues  until  there  is  an  actual  delivery  or  some  act  which 
is  equivalent  to,  or  a  substitute  for  it.  Even  assuming  the  general 
rule  to  be  that  putting  the  goods  on  the  wharf  discharges  the 
vessel  where  there  has  been  a  notice  to  the  consignee  of  the  time 
and  place  of  delivery,  it  seems  to  us  that  this  rule  is  not  to  be 
applied  with  such  rigour  against  the  consignee  as  to  put  the  goods 
unqualifiedly  at  his  risk  from  the  very  instant  of  landing  them, 
when  he  has  made  repeated  calls  for  them  during  the  day,  and 
the  discharge  is  not  made  until  an  advanced  hour  of  the  day. 
The  consignee  in  this  case  received  notice  between  12  and  1 
o'clock  on  Saturday,  and  went  himself  and  sent  his  clerk  at  3  to 
receive  the  cotton.  It  was  not  then  delivered,  and  nothing  was 
said  in  regard  to  the  time  when  it  would  be  delivered.  It  was 
put  on  the  levee  at  4  o'clock  on  that  day.  On  Monday  10  bales 
were  missing.    The  carrier  was  held  liable." 

Attorney  for  the  plaintifis :  De  Lissa. 
Attorney  for  the  defendant :  Sly. 
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M'CREA  V.  ROPER  (B).  1882 


CVotnt  Lands  Ada— Ejectment— Plaintiff't  tUle  a  condUional  purchcue— Plaintiff* a      May  11. 
ami  Am  fatlter'a  name  the  aame — Application  signed  by  agent — Evidence  oj  sub^ 
sequent  acts  o/father  admitted  to  show  selection  was  made  for  the  father, 

D.  made  an  application  for  a  conditional  purchase  for  J.  J.  M.,  signed  "  J.  J.  M. 
by  D.  his  agent."  There  were  two  persons,  father  and  son,  of  this  name,  the  latter 
being  only  six  years  of  age;  D.  did  not  state  in  the  application  that  the  applicant 
WIS  a  minor.  J.  J.  M.,  the  son,  brought  ejectment;  and  D.  gave  evidence  at  the 
trial  that  he  took  up  the  selection  for  the  plaintiff  at  the  request  of  his  father. 
For  the  defence  evidence  was  given  of  conversations  after  the  selection,  in  which 
the  father  said  the  land  was  his  own ;  the  plaintiff  was  not  present  at  these  con- 
Tenations.  A  mortgage  deed  of  the  land  from  the  plaintiff's  father  to  the 
defendant,  was  also  put  in  evidence.  Plaintiff's  father  was  not  called  as  a  witness 
by  either  side.    Verdict  for  the  defendant. 

Held,  that  the  mortgage  deed  and  the  evidence  of  the  conversations  were  rightly 
admitted. 

£jECTBC£NT.  The  action  was  brought  by  John  James  M'Crea, 
jun.^  to  recover  possession  of  his  selection  of  320  acres.  The 
defence  substantially  was  that  the  selection  was  not  made  by  the 
plaintiff  but  by  his  father,  whose  name  was  also  John  James 
M'Crea,  and  mortgaged  by  him  to  the  defendant. 

For  the  plaintiff,  W.  J.  Duffin  was  called.  He  said: — "  I  know 
the  &ther  of  the  plaintiff  M*Crea.  I  lodged  an  application  for 
selection.  [Application  put  in,  dated  8th  July,  1875,  signed 
"  John  James  M'Crea  by  his  agent  W.  J.  Duflin."]  The  person 
John  James  M'Crea  is  the  infant  son  of  John  James  M'Crea,  then 
about  six  years  old."  Croaa-eocamined. — ^"I  did  not  put  in  the 
application  for  John  James  M'Crea,  sen.  I  had  a  conversation  with 
J.  M'Crea  (the  father)."  Evidence  was  also  given  that  plaintiff 
had  resided  on  the  selection.  Declaration  dated  2l8t  September, 
1878,  and  notification  under  14th  sec  of  39  Vict,  No.  13,  put  in 
evidence. 

For  the  defence,  evidence  was  given  by  Mr.  Fitzhardinge, 
solicitor,  of  conversations  between  him  and  J.  J.  M'Crea,  sen., 
with  reference  to  a  proposed  mortgage  by  the  latter  to  defendant 
of  the  selection  now  claimed  by  his  son ; — that  J.  J.  M'Crea,  sen., 
said  that  no  one  else  had  a  daim  to  the  land.  The  mortgage  was 
then  read  over  to  him  and  he  signed  it.    Subsequently,  on  being 
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1882  asked  to  pay  the  mortgage-money,  he  said  he  was  unable  to  do 
M*Crka  so,  and  defendant  issued  a  writ  of  ejectment  against  him;  no  one 
appearing,  defendant  obtained  a  verdict,  and  was  put  in  posses- 
sion of  the  land.  The  defendant  Fred.  Roper  also  gave  evidence 
of  the  execution  of  the  mortgage;  and  that  J.  J.  M'Crea,  sen.,  told 
him  that  the  land  was  his  own.  Plaintiff  was  not  present  at  any 
of  these  conversations.  J.  J.  M'Crea,  sen.,  was  not  called  as  a 
witness  by  either  party. 

The  action  was  tried  twice  at  the  Wagga  Wagga  Circuit  Court. 
Once  before  His  Honour  the  Chief  Justice  and  a  jury,  in  April, 
1881,  when  a  verdict  was  returned  for  the  plaintiff.  A  new  trial 
was  ordered,  on  the  ground  that  the  description  in  the  plaintiff's 
application  was  insufficient  (reported  2  N.S.W.  L.R  232).  The 
second  trial  was  in  the  April  circuit,  1882,  before  His  Honour  Mr. 
Justice  Windeyer  and  a  jury,  when  a  verdict  was  given  for  the 
defendant. 

On  3rd  May,  PUcher,  for  the  plaintiff,  obtained  a  Rule  nisi  for 
a  new  trial,  on  the  grounds  (1)  that  the  judge  at  the  trial  wrongly 
admitted  the  evidence  of  conversations  of  plaintiff  s  father  with 
Mr.  Fitzhardingeand  the  defendant  in  the  absence  of  the  plaintiff 
and  without  his  assent  or  authority;  (2)  that  His  Honour 
admitted  the  mortgage  deed  between  plaintiff's  father  and  the 
defendant;  (3)  that  His  Honour  directed  the  jury  that  the 
above  facts,  and  also  the  fact  that  plaintiff  did  not  defend  the 
action  of  ejectment  brought  by  the  defendant  against  the  plain- 
tiffs father,  were  evidence  against  the  plaintiff. 

PUcher  now  moved  to  make  the  Rule  absolute — The  evidence 
was  mere  hearsay.  How  can  the  father,  in  the  absence  of  the 
plaintiff,  cut  down  the  evidence  of  Duffio,  the  plaintiffs  agent 
[Faucett,  J.  In  an  action  by  a  tradesman  for  goods  supplied 
to  a  wife,  the  plaintiff  need  not  call  the  husband  to  prove  the 
authority,  he  may  rely  on  the  husband's  and  wife's  acts  as 
showing  the  agency.]  That  case  is  different ;  here  the  acts  are 
relied  on  to  cut  down  the  plaintiff's  rights. 

G.  J.  Manning,  for  the  defendant,  in  support  of  the  verdict — The 
father  is  the  son's  general  agent  in  respect  of  making  the  conditional 
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purchase ;  it  was  so  decided  in  DanieU  v.  WaUace  (1).    He  may        1882 
tell  any  one  to  take  up  land  on  behalf  of  an  infant  child,  and  yet     m'Crka 
the  selection,  when  made,  is  the  child's.   His  admissions  are  there-      ropkr 
fore  evidence  against  the  plaintiff.   Besides,  evidence  of  acts  done 
in  respect  of  the  land  is  admissible  in  actions  of  ejectment.    The 
jury  were  justified  in  disbelieving  Duffin.    Neither  in  the  appli- 
cation nor  in  any  document  up  to  the  time  of  the  rectification  of 
the  description  by  the  Minister's  notification  in  1881,  was  the 
holder  of  the  selection  described  as  a  minor. 

PUcher,  in  reply — DanieU  v.  WaUace  (1)  only  decided  that  the 
son  took  the  selection  subject  to  the  equities  which  would  attach 
to  it  in  the  hands  of  his  father ;  besides  that  was  a  decision  in 
equity.  It  does  not  appear  that  the  father  had  anything  to  do 
with  taking  up  the  selection.  He  had  a  conversation  with 
Duffin ;  but  it  does  not  appear  from  the  evidence  what  was  said. 
Where  possessory  title  is  in  issue,  acts  of  possession  are  admissible; 
but  the  issue  here  is  as  to  the  plaintiff's  documentary  title,  in 
which  such  evidence  is  not  admissible.  The  best  evidence  should 
be  produced;  the  father,  J.  J.  M'Crea,  sen.,  should  have  been 
called. 

Sir  J.  Martin,  C.J.  This  was  an  action  of  ejectment  brought 
in  the  name  of*  an  infant,  six  years  of  age,  named  John  James 
M'Crea.  At  the  trial  his  title  was  said  to  be  made  out  by  show- 
ing a  selection  made  for  him  by  an  agent  named  W.  J.  Duffin. 
By  the  law  of  the  colony,  before  an  alteration  effected  by  a 
recent  statute,  any  person  might  constitute  himself  the  agent  of 
an  infant,  no  matter  of  what  tender  years,  and  the  selection  so 
made  would,  in  contemplation  of  law,  be  the  selection  of  the  in- 
fant Although  the  infant  was  only  just  bom,  and  not  capable 
of  giving  the  necessary  instructions,  any  person  might  constitute 
himself  the  infant's  agent,  and  make  his  acts  the  acts  of  the 
infant. 

In  this  case  the  evidence  for  the  plaintiff  was  that  the  plain- 
tiff's father,  whose  name  was  also  John  James  M'Crea,  met  W.  J. 
Duffin,  or  was  with  him  in  the  neighbourhood  of  the  land-agent's 

(l)2N.S.W.L.R.,Eq.  20. 
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1882  office  at  Wagga  Wagga,  and  proposed  that  he,  Duffin,  should  go 
M'Crba  ^^o  ^^^  office  and  make  the  selection  in  the  name  of  his  son,  ihe 
RopittR  plfi^Wff-  This  involved  the  signing  of  a  written  application  for 
the  selection.  After  this  request  was  made,  Duffin,  who  had  re- 
ceived the  money  from  the  plaintiff's  father  necessary  to  make 
the  required  deposit,  proceeded  to  the  land  agent's  office  and 
signed  an  application  for  320  acres  of  land,  and  paid  80Z.  The 
signature  is  in  these  terms : — "  John  James  M'Orea,  by  his  agent, 
W.  J.  Duffin."  There  is  on  the  printed  form  on  which  this  appli- 
cation was  made  a  notice  that  the  name  of  the  applicant  is  to  be 
given  in  full,  and ''  If  a  minor,  it  should  be  so  stated,  with  age  last 
birthday,  and  date  thereof."  Although  thb  plaintiff  was  then 
only  some  six  years  of  age,  it  was  not  stated  in  the  application 
that  he  was  a  minor ;  no  notice  whatever  was  taken  of  the  direc- 
tion at  the  foot  of  the  application,  although  the  names  of  the 
father  and  son  were  the  same. 

After  the  conditional  purchase  was  thus  made,  the  father  dealt 
with  the  land,  treated  it  as  his  own  and  mortgaged  it  as  his  own. 
Evidence  was  admitted  at  the  trial  to  prove  these  facts,  with  the 
view  of  showing  that  this  agency,  which  was  held  forth  as  an 
agency  for  the  infant,  was  in  fact  an  agency  for  the  father.  It  is 
contended  that  that  evidence  was  not  admissible  because  it  was 
hearsay  evidence.  It  is  said  that  the  father  shoiild  have  been 
called  by  the  defendant  to  prove  these  facts,  when  he  coiild  have 
been  cross-examined  by  the  plaintiff;  and  it  is  contended  that,  as 
he  was  not  put  into  the  box,  the  evidence  of  what  he  said  or  did 
was  hearsay  evidence,  he  not  being  a  party  to  the  suit. 

This  case  was  once  tried  before  me,  when  the  evidence  was 
tendered,  and  I  rejected  it.  Mr.  Justice  Windeyer,  however,  at 
the  second  trial,  allowed  it  to  be  given.  I  am  of  opinion  that  he 
took  the  right  view.  No  English  authority  in  point  can  possibly 
be  cited,  because  the  circumstances  of  this  case  are  such  as  can- 
not exist  in  England.  The  common  law  does  not  allow  an 
infant  to  appoint  an  agent,  nor  to  ratify  his  acts ;  and  there  is  no 
English  statute  which  allows  a  person  to  constitute  himself  the 
agent  of  another.  In  this  country  it  has  been  held  that,  in  the 
case  of  an  infant  of  the  most  tender  years,  any  person  may  make 
himself  an  agent  for  the  purpose  of  taking  up  a  selection ;  and 
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what  he  does  must  be  regarded  as  the  act  o£  the  infant.    Whether        1882 
he  is  eight  hours  or  eight  years  or  eighteen  years  old,  it  is  the     m'Ceea 
same.    The  agency  is  brought  about  by  something  done,  or  some-      ropkr. 
thing  said  by  the  person  calling  himself  the  agent. 

That  being  so,  it  appears  to  me  that  the  person  so  saying  and 
doing,  is  the  only  person  who  can  say  and  do  things  material  in 
determining  whether  he  acts  as  an  agent  or  not.  Here,  a  person 
held  himself  forth  as  having  made  himself  the  agent  of  the  in- 
fant It  therefore  appears  right,  he  being  the  only  person  who 
can  act  independently,  that  evidence  should  be  admitted  to  show 
that  he  acted  not  as  an  agent  but  as  a  principal.  If  it  were  not 
so,  any  kind  of  wrong  might  be  practised  by  means  of  this  Act. 
A  person  might  say,  according  as  it  suited  him,  that  he  was  agent 
for  so-and-so,  A.  or  B.  or  C.  As  he  is  the  only  person  who  can 
make  the  agency,  it  is  right  to  admit  any  statements  made  by 
him,  he  being  the  only  person  who  can  call  that  relationship  into 
existence.  There  can  be  no  express  authority  in  support  of  the 
view  which  I  am  now  taking;  but  it  is  in  the  highest  degree  just 
that  the  sayings  and  doings  of  the  person  entitled  to  create  the 
agency  should  be  admitted  to  show  in  what  capacity  he  made  the 
application  for  the  conditional  purchase.  His  Honour  was  right 
in  admitting  the  evidence. 

Faucett,  J.  It  is  quite  clear  that  this  point  could  not  arise  in 
England.  A  minor  could  not  appoint  his  father  to  act  for  him  as 
his  agent;  though,  no  doubt,  a  father  might  purchase  land  for  his 
son  and  make  him  a  present  of  it,  when  it  would  be  considered 
as  an  advancement.  But  in  that  case  the  father  does  not 
purchase  as  an  agent,  but  as  a  principal,  and  makes  a  present  of 
the  land  purchased  by  him  to  his  child.  Here,  however,  in  this 
colony,  a  father  could  have  made  a  selection  in  the  name  of  a 
minor,  and  the  selection  would  have  been  the  selection  of  the 
minor. 

In  this  case  a  person  gave  evidence  that  he  acted  for  the  son, 
that  the  application  was  signed  for  the  son,  and  that  the  selection 
was  made  on  behalf  of  the  son.  The  first  point  is,  whether  we 
are  entitled  to  receive  evidence  to  show  that  the  story  told  by 
the  person  thus  claiming  to  act  as  an  agent  is  untrue;  can  we 
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M*Cr«a  mode  been  taken  to  show  that  the  agent's  story  is  untrue? 
j^pjjjj^  In  order  to  do  that,  we  must  look  at  the  acts  of  the  father,  and 
the  surrounding  circumstances.  Here  there  is  evidence  from 
those  acts  and  circumstances  to  show  that  the  agent's  story  is 
untrue.  The  names  of  the  father  and  the  son  are  precisely  the 
same.  On  the  face  of  this  application  the  name  of  the  applicant 
appears  as  "John  James  M'Crea."  According  to  the  ordinary 
dealings  of  people,  that  would  imply  that  the  father  was  in- 
tended; so  that  the  son  in  bringing  this  action  must  show  that 
his  right  to  the  land  selected  is  in  question.  That  is  made  clear 
by  the  form  of  the  application,  which  directs  that,  where  the 
applicant  is  a  minor,  his  age  must  be  stated.  Is  the  attention  of 
the  land  agent  drawn  to  the  fact  that  the  application  was  made 
on  behalf  of  a  minor?  If  Duffin  had  drawn  the  attention  of  the 
land  agent  to  the  fact  that  he  was  taking  up  the  land  for  the  son, 
and  not  for  the  father,  the  land  agent  would  have  pointed  out  to 
him  the  notice  on  the  form  on  which  the  application  was  made. 
By  the  acts  of  his  alleged  agent,  the  plaintiff  at  the  commence- 
ment throws  a  doubt  on  his  own  title,  and  points  to  the  evidence 
to  contradict  his  claim. 

What  is  the  next  step  ?  We  find  that  Duffin  shows  his  autho- 
rity in  this  way: — He  was  told  by  the  fether  to  make  the  appli- 
cation on  behalf  of  the  son,  whose  agent  he  said  he  constituted 
himself.  I  do  not  rely  upon  the  maxim,  Ddegatua  non  potest 
delegare,  but  it  appears  there  was  evidence  that  the  father  made 
Duffin  the  agent  of  his  son.  Is  Duffin  so  absolutely  appointed 
by  the  father  as  the  agent  of  the  son  that  the  father's  conduct 
cannot  be  given  in  evidence  to  show  that  Duffin  was  wrong  in 
saying  that  his  authority  was  to  act  on  behalf  of  the  son,  or  that 
the  father  did  not  act  as  Duffin  says  he  did,  and  that  the  father 
did  not  constitute  himself  or  profess  to  constitute  himself  bis 
son's  agent?  Where  there  is  primd  fctcie  evidence  that  the 
father  intended  to  make  the  selection  on  behalf  of  his  son^  it 
seems  to  me  that  evidence  of  the  conduct  of  the  father  is 
admissible  to  prove  the  contrary. 

The  question  to  be  tried  was  whether  the  father  and  Duffin 
were  acting  in  collusion.    We  find  that  the  father,  who  professed 
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he  is  agent  for  the  son  in  bringing  this  action.    Evidence  is  now     m<Crba 

brought  to  show  that  the  father  did  some  things,  acted,  and      ropbk. 

spoke,  as  if  he  were  the  real  owner;  he,  too,  being  the  person 

who  set  the  whole  thing  in  motion,  by  directing  Duffin  to  take 

up  the  land,  doing  all  the  things  necessary  to  complete  the  title, 

and  bringing  this  action  for  his  son.    Is  not  evidence  admissible 

to  contradict  him  by  his  own  acts?    He  says  he  is  bringing  the 

action  on  behalf  of  his  son.    We  show  that  he  has  been  dealing 

with  this  land  as  his  own;  that  he  has  mortgaged  it  as  his  own; 

that  when  an  action  of  ejectment  was  brought  against  him,  he, 

who  all  along  had  been  professing  to  act  on  behalf  of  his  son,  did 

not  defend  it  for  him. 

It  follows  from  the  acts  of  all  those  parties,  and  from  the  pro- 
visions of  the  Lands  Acts,  that  the  infant  is  not  in  a  position  to 
appoint  an  agent ;  the  father  actually  constitutes  himself  as  agent 
for  his  son  in  taking  up  the  land,and  in  bringing  this  action.  It  then 
follows  from  the  necessity  of  the  case  that  Danidl  v.  WaMace  (2) 
is  in  point.  It  struck  me  at  one  time  that  this  is  a  proceeding 
on  the  part  of  the  son,  that  it  is  a  proceeding  of  which  he  had  no 
knowledge,  and  that  on  coming  of  age  he  could  set  it  aside.  The 
case  of  DanieU  v.  Wallace  (2)  shows  that  he  cannot  do  that,  and 
that  the  acts  of  the  agent  bind  him.  In  that  case  the  agent  took 
up  a  selection  in  his  son's  name,  using  money  belonging  to  other 
people  for  that  purpose,  and  the  Court  held  that  the  son,  in  whose 
name  the  land  had  been  taken  up,  was  a  trustee  for  the  people 
whose  money  had  been  used  to  make  the  selection,  although  these 
acts  were  done  behind  the  son's  back.  Another  principle  under- 
lies this  judgment,  that  a  person  who  benefits  by  the  act  of  his 
agent,  and  takes  land  as  a  selection,  takes  it  cum  onere.  The 
point  here  is  a  veiy  simple  one ;  whether  the  original  application 
being  doubtful  in  its  teims  the  conduct  of  the  father  was  admis- 
sible to  show  in  whose  name  the  selection  was  really  taken  up.  I 
think  the  evidence  was  rightly  admitted. 

WiNDEYER,  J.  I  am  of  the  same  opinion,  and  think  that  this 
evidence  which  I  received  at  the  trial  would  have  been  admissible, 

(2)   2  N.S.W.  L.R.,  Eq.  20. 


V, 

Roper. 
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M'Crba     conditional  purchase  really  was. 

The  case  for  the  plaintiff  rested  upon  the  agency  of  the  father. 
That  the  father  constituted  himself  the  son's  agent  was  not 
attempted  to  be  proved  by  the  evidence  of  the  father,  but  by  the 
evidence  of  one  Duflin,  who  said  that  the  father  told  him  in 
the  street  to  go  to  the  land  office  and  take  up  the  land  on  behalf 
of  his  son.  The  father  was  not  called  as  a  witness.  The  plain- 
tiff's case  rested  upon  this  alleged  agency ;  and  it  appeared  to  me 
that  it  would  be  unjust  and  a  dangerous  precedent,  if  I  shut  out 
the  evidence  of  the  conduct  of  the  father  with  reference  to  the 
whole  of  this  transaction.  It  appeared  to  me  that  it  would 
throw  some  light  on  the  credibility  of  this  witness  Duffin,  to 
show  what  the  conduct  of  the  father  was;  otherwise,  as  His 
Honour  the  Chief  Justice  says,  the  widest  door  would  be  open  to 
fraud  in  matters  of  this  kind. 

The  father  said  he  took  up  the  land  for  the  plaintiff,  his  son. 
That  evidence  having  been  received,  it  was  only  fair  to  allow 
the  defendant  to  show  that  the  father,  in  dealing  with  the  land, 
had  acted  in  a  way  inconsistent  with  his  alleged  declaration  to 
Duffin.    I  think  I  was  right  in  admitting  the  evidence. 

Rule  dischargecL 

Attorneys  for  the  plaintiff:  Campbell  <k  CamphdL 
Attorney  for  the  defendant :  Fitzhardinge. 
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BARCLAY  AND  Others  v,  WHY  TE  HONG.  i882 


Impounding  Act  (29  Viet.  No.  2),  sees.  33  and  3*I-'Bescue—ProseciUion  under  see.      ^      jy 
2^^Aet4on  qf  trespass  for  same  matter-^Bes  judicata— Ejffeet  of  sec.  37  on 
remedy  hy  aeHonfor  damages. 

PlaintiffB,  trustees  of  a  common,  prosecuted  defendant  at  a  Court  of  Petty 
Sessions  under  sec.  33  of  the  "  Impounding  Act**  (29  VMct.  No.  2),  for  rescue  of 
hoTMS  seized  for  the  purpose  of  being  impounded.  The  complaint  was  dismissed 
on  the  ground  set  up  for  the  defence  that  defendant,  as  a  carrier,  was  entitled  to 
grase  his  horses  on  the  common.  Plaintiffs  then  brought  an  action  in  a  District 
Court,—!.  For  rescue  ;  2.  Trespass  to  common  under  Act ;  3.  Trespass  to  land.' 
The  judge  nonsuited  the  plaintiffs,  on  the  ground  that  the  cause  of  action  was  res 
jwdieata. 

Held,  that  the  judge's  decision  was  right. 

BetubU  (per  Fauobtt  and  Windkter,  JJ.),  that  a  plaintiff,  by  ayailing  himself 
of  the  remedies  afforded  by  the  Act,  is  not  thereby  barred  from  recovering  damages 
for  trespass. 

Effect  of  seo.  37  of  Act  considered. 

District  Court  appeal.  The  plaintiffs  were  the  trustees  of  the 
Kiandra  permanent  and  temporary  commons.  On  2nd  March, 
1881,  the  herdsman  of  the  commons,  appointed  by  the  plaintiffs, 
prosecuted  the  defendant  and  two  other  Chinese  at  the  Court  of 
Petty  Sessions,  Seymour,  under  sec.  33  of  the  Impounding  Act 
of  1865  (1),  for  the  rescue  of  horses  seized  by  the  complainant 
trespassing  upon  the  said  commons.  The  case  was  heard  and 
dismissed,  on  the  groimd  set  up  for  the  defence,  that  the 
defendant  Why  Te  Hong  was  the  owner  of  the  said  horses  so 
seized  as  aforesaid,  and  that  the  same  were  not  lawfully  seized, 
as  the  said  defendant  was  a  carrier,  and  as  such  was  entitled 
under  the  Bules  and  Regulations  of  the  said  commons,  to  graze 
his  horses  three  days  on  the  said  commons.  No  certificate  of 
dismissal  under  sec.  14  of  11  &  12  Vic,  c.  43,  was  then  asked 
for  or  given. 

On  2nd  April  the  plaintiffs,  as  trustees  of  the  said  common 
sued  the  defendant,  Why  Te  Hong,  in  the  District  Court,  Cooma. 

(1)  29  Vict,  No.  2,  sec.  33,  enacts  :^  aU  costs  and  damages  lawfuUy  charge- 

"  Every  person  who  shaU  rescue    .    .  able  thereupon,  and  also  to  a  penalty 

anyanimal8lawfaUyimpounded  or  seized  not  exceeding  twenty  pounds." — 1  OL 

for  the  purpose  of  being  impounded,  Stat.  1104. 
shall  be  liable  in  any  competent  court  to 
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The  particulars  of  the  plaintiffs*  claim  were: — (1)  That  the 
defendant  was  and  is  a  commoner,  having  stock  running  and 
depasturing  on  the  said  commons,  and  the  defendant  having 
neglected  and  refused  to  pay  the  commonage  dues  for  and  in 
respect  of  his  said  horses,  the  same  were  liable  to  be,  and  were 
accordingly,  seized  by  the  commons'  herdsman,  for  the  purpose  of 
being  impounded  for  damage  feasant,  when  the  defendant  took 
away  and  rescued  the  said  horses,  and  assaulted  and  beat  the 
said  herdsman.  (2)  Trespass  to  the  commons  by  the  defendant  s 
horses,  the  defendant  being  a  commoner  having  neglected  to  pay 
the  fees  due.  (3)  Trespass  to  lands  of  the  plaintiffs,  being  the 
said  commons. 

At  the  hearing  before  District  Court  Judge  M'Farland,  the 
defence  was  that  the  cause  of  action  was  substantially  the  same 
as  charged  at  the  Court  of  Petty  Sessions,  Seymour,  and  that  the 
same  was  res  judicata.  The  judge  upheld  the  said  contention,  but 
adjourned  the  hearing  in  order  to  enable  the  defendant  to  pro- 
cure a  certificate  of  dismissal  from  the  Seymour  bench  of  magis- 
trates. On  9th  December  the  adjourned  hearing  was  resumed, 
when  the  learned  judge,  on  the  production  of  the  certificate  of 
dismissal,  nonsuited  the  plaintiffs.  The  certificate  did  not  state 
the  grounds  of  the  dismissal. 

On  16th  December,  Darley,  Q.C.  (Bennett  with  him),  for  the 
plaintiffs,  obtained  a  Rule  nisi  to  set  aside  the  nonsuit  and  for  a 
new  trial,  on  the  ground  that  the  learned  judge  was  wrong  in 
deciding  that  the  certificate  of  dismissal  was  a  complete  answer 
to  the  action. 


C.  J.  Manning  (Bennett  with  him)  now  moved  to  make  the 
Rule  absolute — By  section  37  of  the  Impounding  Act  (2),  our 
common  law  right  of  proceeding  for  damages  is  reserved.  We 
can  bring  an  action  for  damages  although  we  have  prosecuted  for 
the  penalty.  But  if  we  recover  less  than  the  penalty  of  201. 
mentioned  in  sec  33,  we  get  no  costs.    In  Nelson  v.  Couch  (3), 

(2)  29  Vict,  No.  2,  see.  37»  enacts: —  more  than  damages  according  to  this 

'*  Nothing  herein  shall  interfere  with  the  Act,  he  shaU  not  be  entitled  to  costs 

oonunon  law  right   of  proceeding  for  from  the  defendant."—!  OL  Stat.  1105. 

damagea.    Proyided  that  if  the  plaintiff  (3)  33  L.  J.,  C.P.  46. 
in  any  anoh  proceeding  does  not  recover 
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Willes,  J.,  says  that  "  a  plea  of  exceptio  rei  judicata  must  show 
either  a  merger  of  the  entire  cause  of  action  in  the  judgment ' 
which  it  alleges,  or  that  identically  the  same  matter  has  been 
already  decided  between  the  same  parties."  The  proceedings  in 
tie  police  court  were  for  the  rescue  alone.  We  sued  in  the 
District  Court  for  the  original  trespass  to  the  commons  as'well  as 
for  the  rescue.  [Sir  J.  Martin,  C.J.  If  the  point  involved  in  the 
decision  of  the  magistrates  was  whether  the  impounding  was 
lawful,  and  that  matter  was  adjudicated  on,  you  are  out  of  Court. 
Faucett,  J.  The  horses  may  have  been  trespassing,  and  yet 
there  may  have  been  no  rescue.]  The  question  remains  whether 
the  plaintiffs  have  not  both  remedies.  Nelson  v.  Couch  (4)  is  in 
point.  There  the  plaintiffs  had  taken  proceedings  in  a  Court  of 
Admiralty,  where  the  remedy  is  limited  to  the  ship  and  her 
freight;  and  the  Court  held  that,  for  this  reason  the  plaintiffs 
were  not  barred  from  afterwards  bringing  an  action  at  law  for 
damages.  Here  we  were  limited  in  our  claim  before  the  magis- 
trates to  the  20i.  penalty  provided  by  sec.  33  (5).  [Salorrums, 
Q.C.,  mentions  Routledge  v.  Hislop  (6).] 
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Salomons,  Q.C.,  and  Harris,  for  the  defendant,  were  not  called 
upon. 


Sir  J.  Martin,  C.J.,  after  stating  the  facts,  said : — We  have 
been  referred  to  sections  33  (5)  and  37  (7)  of  this  very  badly 
drawn  Act.  It  has  been  urged  that  although  the  Act  modifies 
the  common  law  right  of  impounding,  yet  that  the  common 
law  right  to  bring  an  action  for  trespass  to  land  is  reserved. 
This  is  so.  We  can  conceive  cases  in  which  it  may  be  proved 
that  very  large  damage  has  been  done  by  stock  trespassing,  for 
which  the  remedy  given  by  the  Act  would  be  wholly  insufficient 
to  afford  compensation.  Section  37  (7)  reserves  the  right  to  sue 
for  such  damages;  but  it  does  not  touch  the  question  here. 

The  matter  to  be  decided  in  the  action  in  the  District  Court 
was,  whether  the  defendant's  cattle  had  trespassed  on  the  plain- 
tiflfe'  commons.   The  point  is  whether  the  same  matter  had  already 


(4)33L.J.,  C.P.  46. 
(5)  See  note  (1),  p.  119. 

N.S.W.R.,  Vol.  UL,  Law. 


(6)  29  L.  J.,  M.C.  90. 

(7)  See  note  (2),  previous  page. 
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been  adjudicated  upon  in  a  suit  between  the  same  parties.    The 
"  decision  of  the  justices  was  that  there  had  been  no  trespasses  by 
the  defendant's  cattle  on  the  plaintiffs  commons,  and  that  adjudi- 
cation was  by  a  competent  court.    The  Rule  must  be  discharged. 

Faucett,  J.  I  am  of  the  same  opinion.  There  is  no  doubt  or 
difficulty  in  the  case.  It  appears  that  the  question  whether  any 
trespass  on  the  commons  had  been  committed  by  the  defendant's 
cattle  was  before  the  magistrates,  and  they  decided  that  there 
had  been  no  trespass.  The  defendant,  who  was  a  commoner,  was 
charged  with  grazing  his  cattle  on  the  commons  without  having 
paid  his  commonage  rates,  and  the  magistrates  found  that,  being 
also  a  carrier,  he  was  entitled  to  the  use  of  the  commons  for  his 
cattle  for  three  days,  and  had  not  used  it  beyond  the  time  allowed 
him.  The  magistrates,  therefore,  decided  that  he  was  not  a  tres- 
passer, and  the  decision  was  by  a  competent  court.  The  trespass 
was  the  foundation  of  the  suit  for  the  rescue,  which  was  brought 
because  it  was  supposed  that  the  cattle  had  previously  been  law- 
fully impounded  while  trespassing  on  the  commons. 

No  doubt  it  is  very  difficult  to  put  an  intelligible  construction 
on  section  37  of  the  Impounding  Act  (8).  It  is  certainly  hard 
that  a  person  who  has  availed  himself  of  the  Act  to  put  a  stop  to 
trespasses,  and  has  recovered  very  limited  compensation  for  the 
injury  done  to  his  property,  should  be  prevented  from  bringing  an 
action  where  the  injury  he  has  suffered  is  very  great.  Section 
37  (8)  would  seem  to  provide  for  that  state  of  facts ;  and  to  say 
that  he  should  still  be  allowed  to  bring  his  action  at  common 
law.  Then  comes  the  proviso,  which  is  certainly  indefinite 
and  would  seem  to  contradict  that,  because  it  provides  that 
if  he  does  not  recover  more  damages  than  given  by  the  Act,  he 
will  not  get  his  costs,  if  he  can  recover  at  all.  It  is  not 
said  that  he  would  get  his  costs  in  any  case.  It  may  be  that 
all  reference  to  costs  in  such  a  case  is  omitted,  because  he 
would,  without  any  special  direction,  be  entitled  to  his  costs  at 
common  law.  It  is  safer  to  give  the  wider  construction  to 
this  clause,  and  not  to  limit  it  to  cases  where  the  person  injured 
did  not  take  advantage  of  the  Act  before  commencing  proceed- 

(8)  See  note  (2),  page  120. 
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ings  at  common  law.  But  on  this  point  I  am  not  prepared  to 
differ  from  the  opinion  expressed  by  His  Honour  the  Chief 
Justice. 

WiNDEYER,  J.  I  concur  with  the  decision  of  their  Honours. 
The  same  matter  which  the  District  Court  Judge  had  to  decide 
had  been  decided  by  the  justices  in  the  suit  for  rescue,  and  His 
Honour  rightly  held  that  the  plaintiffs  were  not  at  liberty  to 
bring  an  action  for  the  same  matter  in  the  District  Court. 

With  regard  to  the  thirty-seventh  section  (9),  I  concur  with 
their  Honours  that  the  right  of  parties  to  bring  actions  for  tres- 
passes to  their  land  is  not  taken  away  by  the  Act.  The  object  of 
the  Act  was  apparently  to  discourage  persons  from  bringing 
actions  for  damages  where  they  had  already  proceeded  xmder  the 
Act,  by  providing  that  if  they  recovered  no  more  damages  than 
given  by  the  Act  they  should  not  get  their  costs.  Unless  they 
had  such  a  cause  of  action  as  put  it  beyond  all  doubt  that  they 
could  prove  that  the  damages  were  greater  than  the  Act  gave 
ihem  they  were  discouraged  from  bringing  an  action.  The  ob- 
ject of  the  Act  is  not  to  give  damages,  but  to  enable  persons  to 
remove  cattle  trespassing  on  their  land.  It  would  be  a  hardship 
to  prevent  people  from  bringing  actions  for  damages  where  the 
injury  suffered  was  far  greater  than  the  damage  allowed  by  the 
Act  could  compensate.  But  that  does  not  affect  this  case.  A 
person  has  the  right  to  bring  an  action,  but  he  cannot  succeed  if 
it  happens,  as  here,  that  the  same  matter  had  been  previously 
decided  by  a  competent  tribunal. 

RvZe  disduirged. 

Attorney  for  plaintiffs :  Blaxland,  by  Iceton  <fe  FaUhfuU. 
Attorney  for  defendant :  Crang,  by  Robertson  &  Fisher, 

(9)  See  note  (2),  page  120. 
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1882  MKJEARY  v.  BRODZIAK. 


May  4.  SUUuU  of  LitnUcUions^Adverae  possession — Occupation  for  temporary  purposes. 

Plamti£f,  the  caveator  in  an  issue  under  the  Real  Property  Act,  proved  that  A., 
in  1840,  used  the  land  as  a  slaughter  yard  for  twelve  years.  He  abandoned  it  for  two 
years,  and  then  allowed  6.  to  use  it  for  several  years  as  a  garden.  It  was  then  used 
by  C.  as  a  garden  until  1868,  when  it  became  vacant,  and  remained  vacant  until 
the  plaintiff  took  possession.  The  defendant,  who  had  the  documentary  title,  was 
never  on  the  land  until  1870.    Verdict  for  the  defendant. 

Held,  that  the  jury  were  justified  in  coming  to  the  conclusion  that  the  occupa- 
tion by  A.  was  for  temporary  purposes  only,  and  was  not  such  adverse  possession 
as  to  set  the  Statute  running  against  the  true  owner. 

Tms  was  an  issue  under  the  Real  Property  Act.  The  defendant, 
Kate  Brodziak,  had  applied  to  bring  a  piece  of  land,  allotment 
No.  6,  having  a  frontage  of  eighteen  feet  to  Chippen-street,  Red- 
fern,  of  which  she  had  the  documentary  title,  under  the  Act.  The 
plaintiff,  M'Qeary,  lodged  a  caveat  stating  that  he  was  in  posses- 
sion of  the  land  by  his  tenants,  and  that  the  defendant's  title  was 
barred  by  the  Statute  of  Limitations. 

An  issue  was  directed  whether  M'Qeary  "had  a  possessory 
title  sufficient  to  defeat  the  title  of  Brodziak."  The  issue  was 
tried  on  27th  November,  1881,  before  Sir  G.  Innea,  J.,  and  a  jury, 
when  the  finding  was  for  the  defendant. 

Plaintiff's  evidence  at  the  trial  was  that  in  1840  the  land  had 
been  fenced  in  on  three  sides  by  the  owners  of  the  adjoining 
allotments.  In  that  year  one  Dudley,  a  butcher,  who  lived  in  the 
neighbourhood,  fenced  the  fourth  side  fronting  Chippen-street, 
and  ased  the  land  as  a  slaughtering  yard,  fed  sheep  there,  and 
erected  a  shed  in  which  he  kept  a  horse  and  cart.  He  used  the 
land  for  these  purposes  for  twelve  years.  In  1852  private  slaughter- 
houses were  abolished ;  Dudley  left  the  neighbourhood,  and  was 
away  for  two  years,  during  which  the  land  was  unoccupied  by 
anyone.  On  his  return  in  1854,  one  Phillips,  who  resided  on  an 
adjoining  allotment.  No.  4,  applied  to  Dudley  and  obtained  from 
him  permission  to  occupy  the  then  vacant  allotment.  No.  6 ;  no 
consideration  seems  to  have  been  received  by  Dudley  for  this  per- 
mission. Phillips  cultivated  No.  6  as  a  flower  garden  for  several 
years^  making  a  gateway  from  his  own  yard  to  the  garden  in  No. 
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5.    Phillips  then  left,  and  one  Darnes,  who  lived  on  another        1882 

adjoining  allotment,  No.  6,  used  No.  5  as  a  garden  until  1868.     M'Geary 

The  fence  on  the  side  of  the  street  still  remained,  but  the  fence    -qj^^^^^ 

between  No.  6  and  No.  5  became  nearly  obliterated.    In  May, 

1868,  allotment  No.  6  was  sold  under  an  execution  to  one  Mac- 

kinlay ;  the  land  conveyed  being  described  as  bounded  on  the 

north  by  a  "vacant  allotment."    In  January,  1869,  Mackinlay 

sold  No.  6  to  the  plaintiff.    The  land  at  this  time  was  vacant ; 

the  neighbours  used  to  dry  their  clothes  on  it,  and  children  played 

there.    Darnes,  on  leaving  No.  6,  gave  up  possession  of  allotment 

No.  5  to  M'Qeary,  who  has  since  been  in  possession   of  both 

allotments.    The  defendant  gave  evidence  that  in  1870  she  went 

on  the  land,  which  was  then  vacant,  no  one  appearing  to  daim  it. 

She  went  on  the  land  several  times  afterwards ;  and  in  1876  saw 

some  wood  there  and  ordered  its  removal. 

On  6th  September,  1881,  Davis,  for  the  plaintiff,  obtained  a  rule 
nid  for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
the  evidence. 

Oioen,  for  the  plaintiff,  now  moved  to  make  the  Rule  absolute. 
The  verdict  is  against  the  evidence.  The  facts  clearly  showed 
that  Dudley's  occupation  was  adverse;  he  fenced  the  land  and 
used  it  for  twelve  yeara;  Phillips  used  it  as  a  garden.  If 
that  be  not  adverse  possession,  it  would  be  hard  to  say  what 
is.  If  the  occupation  had  been  for  a  week  or  a  fortnight  only, 
the  question  might  reasonably  have  been  put  to  the  jury  whether 
the  occupation  was  for  temporary  purposes  only.  But  the 
occupation  here  was  for  twelve  years,  and  the  jury  were  not 
justified  by  the  facts  in  coming  to  the  conclusion  that  the  occupa- 
tion was  temporary  only. 

Rogers  and  Cohen,  for  the  defendant,  showed  cause — The  issue 
directed  is  whether  the  plaintiff  had  a  possessory  title  sufficient 
to  defeat  the  title  of  the  defendant.  By  this  issue  the  plaintiff  is 
put  in  the  position  of  a  plaintiff  in  ejectment  and  must  prove 
continuous  derivative  possession  in  himself:  Doe  d.  Carter  v. 
Barnard  (1);  Dixon  v.  Qayfere  (2). 

(1)  13  03. 945, 953;  18  L. J.,  Q.B.  306.        (2)  17  Beav.  421 ;  23  L.  J.,  Ch.  60. 
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1882  But  we  do  not  rest  our  case  upon  that  point  alone.    Dudley 

M  •Geary  ^^^  Phillips  did  not  occupy  the  land  for  the  purpose  of  exercising 
Brodziak.  ^^^^'^o^  over  it  as  absolute  owners;  they  used  it  for  temporary 
purposes  and  only  while  it  was  of  use  to  them.  The  jury  have 
taken  a  proper  view  of  the  evidence,  and  the  Court  will  not 
disturb  the  verdict:  Laing  v.  Bain  (3).  The  Statute  of  Limita- 
lions  applies  not  to  cases  of  want  of  actual  possession  by  the 
plaintiff,  but  only  to  cases  where  he  has  been  out  of  it,  and 
others  have  been  in  possession  for  the  prescribed  time :  Smith  v. 
Uoyd  (4);  M'Donnell  v.  M'Kinty  (5). 

Owen,  in  reply — In  Doe  d.  Carter  v.  Barnard  (6)  the  plaintiff 
in  ejectment  relied  on  possession,  viz.,  her  own  for  thirteen  years 
and  her  husband's  before  her  for  eighteen  years,  and  the  Court 
held  that  the  plaintiff's  possession  in  connection  with  that 
of  her  husband,  though  a  defence  to  an  action  of  ejectment, 
was  not  a  title  to  recover  in  such  an  action.  Smith  v.  Lloyd  (4) 
and  Dixon  v.  Gayfere  (7)  have  also  nothing  to  do  with  the  point 
here. 

Faucett,  J.  I  see  considerable  difficulties  in  this  case.  In 
the  first  place,  the  question  of  honesty  or  of  dishonesty  has 
nothing  to  do  with  what  we  have  to  determine.  I  confess  I  am 
not  inclined  to  assist  a  person  who  leaves  his  property  idle  for 
forty  years  and  allows  other  people  to  occupy  it;  and  the 
Statutes  of  Limitation  have  been  passed  in  order  to  provide 
against  the  mischief  occasioned  by  rights  lying  dormant  for 
years  preventing  the  due  enjoyment  of  property.  The  remedy 
has  been  applied  of  shortening  the  period  of  limitation. 

A  difficulty  arises  in  this  case  from  the  form  of  the  issue,  which 
is  in  these  words: — "Whether  M*Geary  had  a  title  to  the  land  by 
possession."  The  real  facts  are  these: — The  defendant  applies  to 
the  Lands  Titles  Office  for  a  certificate  of  title  under  the  "  Real 
Property  Act"  The  plaintiff  puts  in  a  caveat  against  that 
application,  and  says,  "You  have  no  right  to  it,  as  you  have  been 
out  of  possession  for  a  period  of  forty  years."    Unfortunately,  an 

(3)  Knoz  28, 265.  See  note  on  next  page.    (6)  13  Q.6. 945, 953;  18  L.  J.,  Q.B.  306. 

(4)  9  Ex.  562;  23  L.J.,  Ex.  194.  (7)  17  Beav.  421;  23  L.J.,  Ch.  6a 

(5)  10  Irish  Law  Hep.  514. 
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issue  was  drawn  up  by  which  it  appears  that  the  plaintiff  asserts       1882 
he  is  the  possessor  of  the  title  to  the  land.    There  is  no  mistake     m*Gkary 
as  to  the  terms : — "  M'Geary  asserts  and  Kate  Brodziak  denies 
that  the  said  M'Geary  has  the  possessory  title  sufficient  to  defeat 
the  title  of  Kate  Brodziak." 

However^  I  am  not  going  to  decide  on  that  ground,  especially 
as  it  is  asserted  that  that  was  not  the  intention  of  the  parties 
drawing  up  the  Rule.  The  plaintiff  is  in  the  position  of  a 
defendant  in  an  action  of  ejectment,  where  the  plaintiff  has 
proved  a  documentary  title,  and  where  it  rests  upon  him  to  show 
that  the  plaintiff's  documentary  title  has  been  lost.  That  can  be 
done  in  this  way : — It  can  be  shown  that  the  plaintiff,  in  the 
ejectment,  although  having  a  good  documentary  title,  has  been 
out  of  possession  of  the  land  for  twenty  years  before  bringing  the 
action.  But  that  is  not  sufficient.  The  defendant  need  not  show 
that  he  himself  has  been  in  possession,  but  he  must  show  that  he 
or  some  one  else  has  been  in  what  formerly  was  called  adverse 
possession,  and  that  that  possession  was  taken  twenty  years 
before  the  owner  entered.  In  this  case  the  plaintiff  has  to  show 
that  the  defendant,  Kate  Brodziak,  has  been  out  of  possession 
for  twenty  years,  and  that  at  the  commencement  of  the  twenty 
years  some  one  else  was  in  adverse  possession. 

Another  question  is  whether  the  defendant  in  ejectment 
should  show^  not  merely  that  one  person  has  been  in  possession, 
but  that  persons  have  been  in  possession  continuously  for  the 
twenty  years  necessary  to  oust  the  plaintiff  from  his  right  to 
bring  his  action.  I  was  of  opinion  that  the  point  had  been 
decided,  and  that  it  having  been  established  that  one  person  was 
in  possession  at  the  end  of  twenty  years  from  the  time  when 
another  person  held  possession  adverse  to  the  true  owner,  it  was 
not  necessary  to  prove  a  continuance  of  the  possession  from  the 
first  occupier  to  the  last.  I  thought  that  was  decided  in  Laing 
v.  Bain  (8);  but,  looking  at  the  report,  I  cannot  find  a  decision 

(8)  Knox  28,  265.  exists  of  the  judgments  of  the  Full  Conrt 

NoTK.~The  case   of  Laing  v.   Bain  on  the  points  arising  in  the  first  trial. 

WM  tried  three  times.     The  arguments  A  report  is,  however,  to  be  found  in  the 

«nd  judgments  on  points  arising  in  the  Sydney  Morning  Herald  of  9th  March* 

■eoond  and  third  trials  are  reported  in  1876,   of   the  judgments  of  the  Chief 

Knoac    No  authorised  report,  however,  Justice,  Mr.  Justice  Hargrave  and  Mr. 
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1882  there  to  that  effect.  It  is,  however,  not  necessary  to  decide  the 
M'Gkaky"  point  here.  My  present  impression  is  that  such  continuance  of 
possession  need  not  be  proved ;  and  that  seems  the  opinion  to  be 
gathered  from  the  books. 

The  question  here  is  one  of  evidence.  The  acts  of  possession 
relied  on  by  the  plaintiff  go  back  to  a  period  forty  years  ago,  and 
the  occupation  lasted  for  ten  or  twelve  years  of  that  period.  If 
Dudley,  the  butcher,  had  adverse  possession  at  that  time,  and  if 
it  was  not  necessary  to  prove  continuous  possession,  then  we 
ought  to  grant  a  new  trial.  We  should  then  have  to  decide 
whether  continuous  possession  was  necessary  or  not.  Now  the 
question  is  this — was  Dudley's  possession  sufficient  to  satisfy  the 
statute?  That  was  a  question  for  the  jury.  The  decision  of  a 
jury  must  not  absolutely  in  every  case  be  upheld;  it  is  contended, 
and  contended  very  strongly,  that  the  jury  here  has  decided 
wrongly.  The  question  is  whether  the  jury  were  justified  in 
setting  aside  this  evidence,  or  saying  that  notwithstanding  this 
evidence,  Dudley  was  not  in  possession  adverse  to  the  defendant- 

The  evidence  was  that  he  was  a  butcher,  and,  finding  the  land 
vacant  and  enclosed  on  three  sides,  he  fenced  in  the  fourth  side, 
and  used  the  land  as  a  slaughter-yard  for  butchering  in,  and  kept 
his  sheep  there.  That  is  very  strong  evidence,  and,  of  itself, 
would  be  conclusive  that  he  was  in  possession,  and  with  the  in- 
tention of  excluding  others  from  the  land  where  he  kept  his  sheep. 

Justice  Faucett,  unanimouBly  granting  quite  immaterial  how  or  when  a  defen- 

a  new  trial      From  a  perusal  of  that  dant  in  ejectment  may  have  got  into 

report,  it  would  seem  that  the  point  as  possession,  where  the  legal  owner  has 

to  whether  it  was  necessary  to  prove  been  twenty  years  out,  dating  from  the 

continuous  adverse  possession  against  the  entry  of  the  person  who  came  first  into 

owner  of  the  documentary  title  was  then  adverse  possession.     .     .     .    The  action 

considered  and  was  determined  in  the  must  be  brought  within  twenty  year* 

negative.       In    the    Sydney   Morning    after  the  right  first  accrued 

Herald  of  21st  December,  1876,  appear  The  right  to  bring  an  action  does  not 

the  written  reasons  given  by  the  Chief  accrue  till  some  person  goes  adversely 

Justice  for  his  judgment.     He  says : —  into  possession.    The  moment  a  person 

"Mr.  Justice  Faucett,  who  tried  the  case,  without  title  enters  into  possession  of 

was  of  opinion  that,  under  the  Statute  land  a  wrong  is  done  to  the  true  owner, 

of  Linutations,  in  order  to  bar  the  legal  and  his  right  to  exercise  his  remedy  by 

title,  it  was  necessary  to   show  con-  bringing  an  action  then  accrues,  but  it 

tinuous  adverse  occupation  for  twenty  does  not  accrue  before,  for  this  very 

years  by  persons  connected  and  claiming  plain  reason,  that  till  then  no  oocasion 

in  the  same  right.    I  am  of  opinion  that  for  an  action  has  arisen." 
that  is  an  erroneous  view.    It  is,  I  think. 
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although  his  object  in  fencing  the  land  may  have  been  merely  to  1882 
keep  his  sheep  in;  but  it  was  sufficient  to  exclude  other  persons,  m'Gkary 
and  prevent  them  from  interfering  with  him.  In  that  respect  q^q^^jj^^ 
this  case  differs  from  the  facts  in  Laing  v.  Bain  (9).  There,  there 
was  a  large  tract  of  country  entirely  unfenced;  the  cattle  of  the 
alleged  trespassers  went  all  over  the  land;  the  Court  held  that 
the  mere  running  of  cattle  over  the  country  was  not  a  taking 
possession  of  it;  there  must  be  the  marks  of  exclusive  possession; 
an  excluding  of  all  other  persons  from  the  place.  That  was  done 
here,  but  there  is  another  consideration  which,  according  to  that 
decision,  must  be  taken  into  account.  It  is  not  enough  that  the 
possession  should  be  for  a  temporary  purpose;  there  must  be  an 
intention  to  take  possession  as  owner.  In  Laing  v.  Bain  (9),  the 
Chief  Justice  says,  at  p.  267: — ''  Now  the  question  arbes  whether 
tiiese  acts  amount  to  possession — to  such  possession  as  will  exclude 
tiie  real  owner.  Now  possession  must  be  with  the  intention  of 
holding  dominion  over  the  land;  it  must  not  be  going  on  the 
land  for  a  picnic  excursion  or  a  shooting  excursion.  Or  if  a  man 
goes  upon  a  flat,  and  remains  there,  either  for  the  purpose  of 
shooting,  or  of  enjoying  the  scenery,  or  for  any  other  temporary 
purpose,  that  is  not  possession.  If  a  man  rides  over  a  piece  of 
land  once,  twice,  or  even  every  day,  or  lets  his  cattle  graze  over 
it,  that  by  itself  is  not  possession.  If  a  man  whose  occupation  is 
timber  cutting,  is  passing  down  a  river  in  hb  boat  on  the  look- 
out for  suitable  timber,  and  goes  ashore  wherever  he  sees  a  tree 
that  suits  him  and  cuts  it  down,  that  is  not  possession.  If  he 
comes  to  a  place  where  there  b  a  number  of  suitable  trees,  and 
he  stops  there  and  puts  up  a  gunyah  and  remains  long  enough  to 
cut  down  all  the  trees,  and  goes  away,  that  is  not  possession. 
Again,  if  a  man  makes  a  fence  of  whatever  kind,  whether  a 
sapling  fence  or  a  three-rail  fence,  without  any  intention  of 
exercbing  dominion  over  the  land,  that  b  not  possession." 
There  b  no  doubt  that  the  act  of  putting  up  a  fence  b  one  of  the 
strongest  marks  of  possession.  If  it  excludes  all  other  persons, 
it  b  an  intimation  that  the  person  in  possession  claims  the  land 
as  hb  own.  The  Chief  Justice  goes  on  to  say: — "All  these  are 
trespasses,  for  which  the  owner  of  the  land  may  bring  an  action 
(9)  Knox  28,  264.    See  the  note  p.  127  ante. 
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1882  or  not,  as  he  likes,  but  they  do  not  amount  to  possession.  The 
m*Gkary  person  taking  possession  must  manifest  an  intention  to  exercise 
g  ^'  dominion  over  the  land,  to  remain  there,  to  exclude  everyone  else 
from  the  use  of  it.  The  intention  with  which  he  goes  upon  the 
land  is  the  real  question  .  .  .  Driving  cattle  across  the  land  is 
not  possession:  putting  up  fences  for  mustering  cattle  is  not 
possession:  building  a  gunyah  for  temporary  purposes  is  not 
possession.  It  must  be  something  manifesting  an  intention  to 
occupy,  and  to  occupy  against  all  comers." 

The  question  is  whether  the  occupation  proved  here  was 
absolute  evidence  on  which  the  judge  at  the  trial  should 
have  told  the  jury  to  find  for  the  plaintiff.  The  facts  I  have 
stated  are  of  themselves  very  strong  evidence ;  now  we  come  to 
the  other  facts  of  the  case.  Dudley  used  the  land  for  twelve 
years ;  but,  when  the  place  no  longer  suited  him,  he  went  away 
for  two  years.  That  was  evidence  for  the  jury  that  he  had 
no  intention  of  keeping  the  land.  The  jury  was  entitled  to  say 
that  he  did  not  intend  to  keep  possession  against  the  rightful 
owner.  To  show  further  possession  on  the  part  of  this  man,  and 
to  use  it  against  the  defendant,  evidence  was  given  that  Phillips, 
who  occupied  an  adjoining  allotment,  obtained  permission  from 
Dudley  to  use  the  land.  Dudley  did  not  come  to  him,  but  he 
went  to  Dudley.  Thb  was  after  Dudley  had  been  away  for  two 
years,  and  when  he  no  longer  wanted  the  land.  He  was  pcdd 
nothing  for  the  permission,  showing  that  he  was  treated  as,  and 
thought  himself,  a  mere  trespasser.  These  were  matters  for  the 
jury.  Admitting  that  the  evidence  for  the  plaintiff  was  strong, 
the  jury  may  have  taken  a  different  view  of  the  matter.  We 
have  the  evidence  of  Mrs.  Rose  that  this  place  had  been  vacant 
for  a  number  of  years ;  that  children  used  to  play  there,  and  that 
people  used  to  dry  clothes  there,  as  if  the  land  belonged  to 
nobody.  That  being  the  evidence  before  them,  the  jury  might 
have  taken  into  consideration  the  state  of  the  land  at  that  time 
for  the  purpose  of  determining  whether  Phillips  had  any  intention 
of  occupying  it  against  the  owner. 

We  come  to  1870,  when  Mrs.  Brodziak  went  on  to  the  land. 
No  one  was  then  in  possession,  no  one  claimed  it,  so  that  everyone 
had  then  gone  away.    Surely  that  was  evidence  for  the  jury  to 
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t^e  into  consideration  to  show  that  Dudley  and  Phillips  had  1882 
never  asserted  dominion  over  the  land,  although  their  acts  m*Gkary 
were  very  strong  evidence  to  the  contrary.  We  have  similar  ^^q^'  .^ 
evidence  that  Mrs.  Brodziak  went  on  to  the  land  again,  and 
finding  some  sticks  there  she  ordered  them  to  be  removed; 
tiiere  was  no  one  then  on  the  land.  The  jury  were  entitled 
to  take  these  circumstances  into  consideration;  these  circum- 
stances were  evidence,  not  only  as  to  the  particular  period  at 
which  they  occurred,  but  as  further  showing  that  no  one  had 
claimed  the  land  up  to  that  time.  The  jury  might  very  fairly 
have  taken  that  evidence  to  reflect  back  to  the  occupation  of 
Dudley  and  Phillips,  to  show  the  quality  of  their  acts.  The  jury 
having  these  circumstances  before  them,  can  we  say  that  they 
were  wrong  ?  I  could  not  complain  if  the  verdict  was  the  other 
way ;  I  should  have  been  more  satisfied  if  the  jury  had  found  the 
other  way.  But  we  cannot  say  that  their  verdict  was  so  clearly 
wrong  that  we  can  set  it  aside. 

The  learned  judge's  direction  to  the  jury  is  not  found  fault 
with;  he  followed  the  decision  in  Lai/ag  v.  Bain  (10);  we  have  not 
to  consider  it ;  I  merely  refer  to  two  observations  as  to  the  time 
when  the  statute  runs.  Mr.  Rogers  took  one  case  of  a  person 
being  out  of  the  colony,  against  whom  the  statute  begins  to  run 
the  moment  he  returns,  and  his  disability  is  removed.  But  that 
ia  only  a  solitary  instance.  Take  the  case  where  a  person  dies, 
and  another  comes  in  under  a  settlement.  A.  for  instance  is  en- 
titled in  possession,  B.  in  remainder.  On  the  death  of  A.,  B.  is 
able  to  take  possession.  It  is  said  that  in  that  case  time  will  run 
from  the  death  of  A.  If  C.  takes  possession  after  A.'s  death,  it  is 
said  the  statute  will  begin  to  run  against  B.,  the  rightful  owner 
in  remainder,  not  from  the  time  C.  takes  possession  as  trespasser, 
but  from  the  time  of  the  death  of  A.  I  think  that  that  is 
wrong.  The  statute  can  hardly  begin  to  run  until  the  trespasser 
went  into  possession.  The  statute  can  hardly  begin  to  run  until 
there  is  someone  in  favour  of  whom  it  can  run.  There  is  nothing 
to  protect  until  the  trespasser  goes  into  possession,  when  the 
statute  begins  to  run.  For  instance,  a  trespasser  who  had  been 
in  possession  only  for  one  year  might  oust  the  true  owner. 
(10)  Knoz  28,  265. 


132  CASES  AT  LAW.  [N.  S.  W.  R. 

1882       Here  the  time  would  begin  to  run  when  Dudley  took  possession ; 
M'Gkary    if  hb  possession  was  sufficient^  then  the  statute  would  destroy  the 
Brodziak.   defendant's  title.    I  am  not  prepared  to  say  that  the  jury  were 
so  clearly  wrong  that  their  verdict  cannot  stand. 

There  is  one  thing  clear,  that  the  documentary  title  is  distinctly 
in  the  defendant,  and  the  question  is,  how  is  it  to  be  got  rid  of. 
Can  it  be  got  rid  of  by  evidence  which  is  doubtful  ?  As  Hargrave, 
J.,  says  in  Laing  v.  Bain  (11),  "I  think  we  are  bound  to  maintain 
the  principle  of  precision  in  all  these  defences,  and  that  when 
persons  are  trying  by  force  of  the  law  to  push  out  those  who 
have  acquired  the  land  in  a  legitimate  way,  they  must  be  made  to 
strictly  prove  their  case.''  The  question  is  whether  the  jury 
were  in  such  a  position,  that  the  evidence  of  possession  was 
so  clear  as  to  be  stronger  and  more  distinct  than  the  docu- 
mentary evidence  which  it  was  to  overcome.  I  think  they  were 
not,  and  that  the  Rule  should  be  discharged. 

WmpEYER,  J.  Several  questions  have  been  raised,  as  to  which 
it  is  not  necessary  to  pronounce  an  opinion.  We  need  not  pro- 
nounce any  opinion  as  to  the  form  of  the  issue  which  was  tried. 
We  need  not  take  account  of  the  case  of  a  person  going  into  pos^ 
session  for  six  months,  and  then  going  out  of  possession  on  the 
ground  that  he  has  no  right  to  hold  the  land  against  the  owner, 
and  then,  after  a  break  of  nineteen  years  and  six  months,  another 
person  coming  into  possession  and  resisting  the  owner  of  the 
documentary  title  in  an  attempt  to  oust  him.  It  would  no  doubt 
be  a  hard  thing  to  allow  the  statute  to  run  against  the  rightful 
owner  under  such  circumstances,  because  he  might  not  be  aware 
of  the  possession  of  the  trespasser  twenty  years  ago,  and  it  would 
be  extremely  hard  to  allow  a  person  coming  in  at  the  end  of  the 
twenty  years  to  keep  possession,  after  only  being  in  possession 
himself  for  perhaps  a  few  days. 

However,  the  simple  question  which  we  have  to  decide  here  is 
whether  the  jury  were  right  in  their  finding.  It  all  turns  upon 
^he  character  of  the  possession  of  the  first  occupier,  Dudley. 
There  is  no  question  of  the  jury  having  been  properly  instructed 
as  to  the  character  of  the  occupation  to  be  established  by  the 

(11)  Knox  63,  265. 
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person  setting  up  possession.    The  simple  question  is  whether        1882 
fte  jury,  having  been  properly  instructed,  were  wrong  in  coming    m'Geary 
to  the  conclusion  that  the  possession  was  of  a  temporary  character.    ^    ^' 

The  law  appears  to  be  perfectly  clear  that  the  mere  intention 
to  hold  possession  of  land,  not  permanently  and  as  the  owner,  but 
simply  so  long  as  it  suits  the  purpose  of  the  occupier,  or  so  long 
as  it  suits  some  temporary  purpose,  will  not  set  the  statute 
running,  and  will  have  no  effect  in  ousting  the  person  having  a 
documentary  title.  There  must  be  some  intention  to  occupy  the 
land  as  against  all  comers.  It  is  therefore  a  question  for  the  jury. 
It  is  for  them  to  find  the  intention  with  which  the  person  went 
upon  the  land,  and  it  would  be  more  or  less  difficult  for  them  to 
decide  according  to  the  circumstances  of  each  case.  But,  even 
if  the  occupation  was  for  a  number  of  years,  it  does  not  follow 
that  his  intention  was  to  occupy  the  land  in  such  a  way  as  to 
have  the  effect  of  ousting  the  person  having  a  documentary 
title.  It  may  be  difficult  to  discover  his  purpose,  and  the  length 
of  time  the  occupation  has  lasted  may  make  it  more  difficult. 
Still,  the  intention  has  to  be  determined  from  the  circumstances 
of  the  case.  If  a  person  goes  upon  land  for  the  purpose  of  cutting 
timber,  or  to  gather  plants,  he  may  occupy  it  for  days,  or  months, 
or  years;  but  it  may  turn  out  that  he  did  not  intend  to  occupy 
except  for  a  temporary  purpose. 

In  this  case  the  occupier  was  a  butcher.  He  uses  a  vacant 
piece  of  land  for  pasturing  his  sheep;  he  slaughters  there. 
When  he  moves  out  of  the  neighbourhood  he  abandons  the  land. 
That  is  a  circumstance  to  show  that  he  did  not  intend  to  occupy 
the  land  as  its  lawful  owner.  He  dares  to  assert  no  further  claim 
to  it  He  then  gives  permission  to  another  person  to  occupy  it* 
It  does  not  appear  that  he  would  have  done  anything  to  it  unless 
a  neighbour  had  not,  on  his  return,  asked  him  if  he  had  any 
objection  to  his  using  it  The  permission  he  gave  depended  on 
Phillips  coming  to  him.  It  is  said  that  his  giving  Phillips  that 
permission  is  evidence  of  title;  but  it  is  the  weakest  kind  of 
evidence.  If  it  was  proved  that  he  had  kept  people  from  coming 
on  the  land,  and  gave  permission  to  people  to  occupy  it,  the  case 
would  be  different.  The  land  was  afterwards  abandoned,  and 
persons  used  it  to  dry  clothes  on,  and  the  neighbours*  children 
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1882        played  over  it.    Under  these  circumstances,  I  think  the  jury  Imd 

M'Gkary    evidence  before  them  from  which  they  mi^t  come  to  the  oon- 

Brodziak    elusion  that  Dudley  only  kept  possession  of  the  land  in   a 

temporary  way — that  is,  so  long  as  he  was  not  interfered  with 

by  the  owner,  and  as  long  as  he  wanted  it. 

Bearing  in  mind  the  fact  that  numerous  pieces  of  land  are 
lying  unoccupied  all  over  this  country  while  the  owners  are 
living  away  from  them,  it  would  be  dangerous  to  encourage 
persons  who  find  land  unoccupied  in  attempts  to  oust  those  who 
have  documentary  titles.  It  being  impossible  to  say  that  the  jury 
was  wrong  in  finding  as  they  did,  the  Rule  must  be  discharged. 

Sir  O.  Innes,  J.  In  concurring  with  their  Honours  in  dis- 
charging the  Rule,  I  shall  confine  myself  to  the  question  as  to 
whether  the  jury  were  warranted  upon  the  evidence  in  finding 
against  M'Geary  as  to  the  character  of  the  occupation  by  Dudley 
or  any  other  person  prior  to  the  sale  by  M'Kinlay  to  M'Gteary  in 
1868.  There  can,  I  think,  be  no  doubt  that,  had  the  verdict  been 
the  other  way,  it  would  have  been  impossible  to  deny  that  the 
evidence  would  have  supported  the  verdict,  even  without  assum- 
ing (which  it  is  unnecessary  to  do,  and  which  I,  for  one,  decline 
to  do)  that  the  statute,  once  having  commenced  to  run,  continued 
to  run  notwithstanding  that  that  occupation  ceased  entirely  the 
next  day,  or  week,  or  month.  Very  strong  evidence  was  given  of 
occupation  by  Dudley  of  the  whole  of  the  land,  a  small  enclosed 
plot  of  ground  in  Chippendale,  and  for  a  long  period — a  period 
no  less  than  twelve  years — an  occupation  entirely  uninterf ered 
with  and  uninterrupted.  But,  notwithstanding  that,  I  cannot  say 
that  the  jury  were  clearly  wrong  in  regarding  that  occupation  as 
not  an  occupation  by  Dudley  with  an  intention  to  occupy  as 
owner. 

Mr.  (hven  does  not  complain  of  my  explanation  to  the  jury  of 
the  nature  of  the  occupation  which  is  necessary  to  set  the  statute 
running.  He  entirely  adopts  that  explanation,  and,  as  the  jury 
therefore  must  be  taken  properly  to  have  understood  that  part  of 
the  matters  submitted  for  their  consideration,  can  we,  sitting 
here  as  a  Court,  say  that  the  conclusion  at  which  they  have 
arrived  is  clearly  and  manifestly  wrong,  and  contrary  to  the 


VOL  m.  CASES  AT  LAW.  I35 

evidence?  I  think  not.  They  may  have  regarded  the  occupation  I882 
by  Dudley  as  being  all  through  an  occupation  merely  for  the  m'Gkary 
temporary  purposes  of  his  business  as  a  retail  butcher,  slaughter-  3^^^^^^ 
ing  such  few  sheep  from  time  to  time  as  he  might  require,  his 
shop  being  only  some  100  yards  or  so  off.  I  cannot  see  that  the 
mere  length  of  time  during  which  this  state  of  things  continued 
conclusively  shows  that  the  occupation  was  with  an  intention  to 
occupy  as  owner;  the  user  seems  to  have  been  the  same  through- 
out; if  it  had  only  continued  for  a  week  or  a  fortnight  it  would 
hardly  have  been  contended  that  this  was  a  sufficient  occupation, 
that  this  manifested  an  intention  to  exerdse  dominion;  if  so, 
when— at  what  time— can  we  say  the  original  character  of  the 
occupation  changed?  May  not  the  jury  have  thought  that  it 
never  did  change?  And  this  view  is  supported  by  the  fact  that 
when  he  no  longer  required  the  land  for  the  particular  purpose 
for  which  he  had  held  it,  he  gives  it  up  altogether;  there  is  no 
pretence  that  Dudley  at  any  time  afterwards  asserted  any  right 
to  any  beneficial  interest  or  right  of  property  in  it.  The  mere 
permission  to  Phillips  carries  the  plaintiff's  case  no  further,  for 
the  reasons  that  have  been  explained  by  their  Honours. 

Rule  discharged,  with  coats. 

Attorneys  for  plaintiff:  Gannon  Jk  McLaughlin. 
Attorney  for  defendant:  Levy. 


Ex  PARTS  FULLFOBD.                                                May  17,  19. 
Re  BAGLIN.  

Qno  warranto^MwnicipalUies  Act  (31  Vict,  No,  12),  «.  66— ^omtno^ton  paper— 
Deacripthn  o/eemdidate — **  Oeeupation." 

J.  F.,  a  candidate  for  the  o£Boe  of  alderman,  was  described  in  the  nomination 
piper  ai  *<J.F.,  Esq.,  Member  of  the  Legislatiye  Assembly,  Freeholder."  He 
was  ci  no  profession,  business  or  calling,  bnt  lived  upon  the  inoome  he  derived 
from  his  freehold  estates. 

Held,  under  the  circnmstances,  a  sufficient  description  of  the  candidate's 
"occupation'*  within  the  meaning  of  section  66  of  the  MtmicipalUies  Act, 

Quo  Warranto.  A  Rule  71m  calling  upon  Llewellyn  Baglin 
to  show  cause  why  he  should  not  be  ousted  from  the  oflSce  of 
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1882  alderman  of  the  Nelson  ward  in  the  Borough  of  Waverley,  was 
Ex  parte  obtained  by  Jtogera  on  17th  February,  on  the^ound  that  the  said 
Fdllford.  Llewellyn  Baglin,  although  acting,  was  not  a  duly  elected  alder- 
man of  the  said  borough,  inasmuch  as  the  returning  officer,  John 
Macpherson,  the  mayor  of  the  said  borough,  refused  to  receive, 
and  did  reject  the  nomination  of  James  Fullford  as  an  alderman 
of  the  said  ward,  although  duly  made. 

The  applicant  and  the  respondent  were  the  only  two  candidates 
at  the  election  on  7th  February  of  an  alderman  for  the  Nelson 
ward  aforesaid.  The  applicant,  Fullford,  was  nominated  on  28th 
January  by  six  electors  entitled  to  vote.  He  was  described  in 
the  nomination  paper  as  "  James  Fullford,  Esq.,  Member  of  the 
Legislative  Assembly,  Freeholder,  residing  at  (Garfield,  Leichardt- 
street,  Waverley."  The  returning  officer  rejected  this  nomina- 
tion paper  on  the  ground  that  it  did  not  contain  a  sufficient 
description  of  the  ''occupation"  of  the  candidate  within  the  mean- 
ing of  section  66  of  the  Municipalities  Act  of  1867  (1) ;  and  he 
declared  the  respondent,  Baglin,  duly  elected. 

The  affidavit  of  the  applicant  stated: — ^"I  am  a  member  of 
the  Legislative  Assembly  of  New  South  Wales,  being  the  repre- 
sentative of  the  town  of  West  Maitland.  I  have  no  profession, 
business,  or  calling,  and  have  not  had  any  for  some  time  past, 
as  I  live  upon  the  income  which  I  derive  from  my  freehold 
estates,  and  moneys  invested  on  freehold  properties;  and  such 
was  my  sole  means  of  living  on  28th  January  last ;  and  from 
that  time  to  the  present  I  have  had  no  other  means.  I  was  on 
the  28th  January  last,  and  still  am,  a  member  of  the  said  Assem- 
bly as  aforesaid." 
'^^  The  respondent  by  his  affidavit  stated  that  he  was  informed 

and  believed  that  the  applicant  had  been  a  licensed  victualler  at 
Maitland ;  and  after  his  election  to  the  Assembly  he  came  to  Syd- 
ney, where  he  carried  on  the  business  of  a  stock  and  share  broker 

(I)  31  Vict.,  No.  12.  8.  66,  enacts  :—  containing  the  name  or  namei  in  fuU  of 

"The  election  of  candidates  to  the  o£Boe  the  candidate  or  candidates  they  may 

of  alderman  under  this  Act  shaU  be  wish  to  propose,  setting  forth  also  the 

conducted  in  manner  foUowing  : — ^Any  occupation  and  residence  of  such  oandi- 

two  electors  ....  may  nominate  a  didate  or  candidates,  and  also  similar 

candidate  for  election  .    .  •  .  by  de-  particulars  respecting  the  two  electors 

livering  to  the  returning  officer  ....  so  nominating.*'— 2  OL  Stat.  1602. 
a  document  signed  by  such  electors, 
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and  land  agent,  in  conjunction  or  partnership  with  a  Mr.  Sheri-       1882 
dan,  in  Pitt  Street,  Sydney.    "  And  I  verily  believe  the  said  J.     Ex  parte 
FoUford  stiU  carries  on  a  similar  business."  Fullford. 

Salomons,  Q.C.  (Rogers  with  him),  for  the  applicant — In  Ex 
parte  Oow  (2)  the  respondent  earned  his  living  by  buying  and 
selling  land,  and  it  was  held  that  the  description  "  freeholder" 
under  those  circumstances  was  insufficient.  In  Ex  parte 
Haddng  (3)  no  one  appeared  for  the  respondent.  In  Smith  v. 
Cheese  (4)  the  description  "  gentleman  "  was  held  sufficient  when 
applied  to  one  who  did  not  follow  any  regular  employment. 
That  case  was  under  the  English  "Bills  of  Sale  Act  1854,'' 
(17  &  18  Vict.,  c  36)  in  which  "  a  description  of  the  residence  and 
occupation"  of  an  attesting  witness  is  required.  Bath  v.  Sutton  (5) 

(2)  Ex  PARTS  GOW,  RE  MOBSMAN  (2l8t  March,  1873). 

Quo  warranto.  Motion  to  make  absolute  a  Role  nisi  calling  upon  Mr.  0. 
lioinnan  to  show  cause  why  he  should  not  be  ousted  from  the  office  of  alderman 
of  the  borough  of  Balmain. 

The  respondent,  in  his  nomination  paper,  was  described  as  a  "  freeholder."  It 
■ppeared  from  the  affidavits  filed  that  he  had  owned  considerable  landed  property 
in  the  borough ;  that  he  bought  and  sold  land  and  made  a  business  of  such 
dealings.    It  was  also  stated  that  he  was  by  occupation  a  commission  agent. 

Wvukyer  appeared  in  support  of  the  application. 

M,  H.  Stephen  showed  cause. 

The  CouBT  made  the  Rule  absolute. 

Haboravb,  J.  The  word  "  freeholder ''  is,  under  the  circumstances,  clearly 
not  t  proper  description  under  the  Statute.  The  respondent  might  just  as  weU 
have  claimed  a  title  to  the  designation  because  he  lived  by  buying  and  selling 
land  at  Armidale.  This  would,  if  aUowed,  be  a  dangerous  precedent,  and  would 
open  the  door  to  persons  having  no  interest  in  a  ward  seeking  election. 

Chiekk,  J.  The  term  "freeholder"  describes  a  qualification  only.  This  is 
ahown  clearly  by  cases  arising  under  the  "  BiUe  of  Sale  Act"  in  which  it  has 
been  decided  that  **  occupation "  was  a  person's  trade,  business,  profession,  or 
mode  of  gaining  a  livelihood.  If  a  person  had  no  specific  calling,  and  derived  his 
income  solely  from  his  property,  it  would  be  sufficient  to  term  him  a  freeholder, 
provided  that  an  accompanying  explanation  were  given. 

FAUCBTr,  J.  I  am  of  the  same  opinion.  In  this  case  the  term  used  is  merely 
descriptive  of  a  qualification ;  but  something  more  is  requisite.  If  a  man  carried 
on  business  as  a  banker  upon  his  own  property  it  would  clearly  not  be  sufficient  to 
style  him  a  freeholder  without  adding  that  he  was  a  banker.  It  is  desirable  that 
the  requirements  of  the  statute  should  be  strictly  carried  out. 

BtUe  abeolute. 


(3)  KnoT  151.  (4)  L.II.,  1  C.P.D.  60 ;  45  L.J.,  C.P.  166. 

(5)  27  L.  J.,  Ex.  388. 

N.8.W.R,,  VoL  m..  Law.  M 


138  CASES  AT  LAW.  [N.  a  W.  R, 

1882       is  to  the  same  effect ;  and  that  case  further  decides  that  it  is  not 

^parte     necessary  to  insert  a  description  of  an  occupation  which  has  only 

FgLLFORD.   YyQQxi  casually  or  temporarily  followed.    The  description  required 

is  that  of  the  candidate  at  the  time  of  his  nomination :  BvMon  v- 

0*NeUle  (6).      It  plainly  appears  from  Fullford's  affidavit  that 

he  was  of  no  occupation. 

PUcher  and  Sly  for  the  respondent — The  affidavit  of  the  re- 
spondent shows  that  FuUf  ord  was  a  stockbroker.  In  order  to  make 
this  description  good,  it  must  appear  that  he  was  of  no  occupation. 
It  is  not  sufficient  to  say  that  he  may  be  identified  from  the 
description;  if  he  has  an  occupation  it  must  be  described:  Ex  parte 
Oow.  We  refer  particularly  to  Mr.  Justice  Checkers  judgment 
in  that  case.  He  says  that  "  it  would  be  sufficient  to  term  him  a 
"freeholder,  provided  that  an  accompanying  explanation  were 
"  given."  [Faucett,  J.  That  is  to  say,  a  further  description  is 
necessary  if  a  further  occupation  exists.]  We  submit  that  is  the 
case  here.  FuUf  ord  admits  he  is  something  more  than  a  freeholder; 
he  lends  money  on  mortgage.  [Sm  J.  Martin,  C.J.  There  are 
three  descriptions  of  the  applicant's  occupation,  viz.,  "esquire," 
"  freeholder,"  and  "  member  of  the  Legislative  Assembly."]  The 
only  description  of  an  occupation  is  by  the  word  "  freeholder ;" 
"  esquire"  is  a  word  used  hap-hazard,  and  conveys  no  information 
descriptive  of  any  one.  The  word  "  gentleman  "  is  different,  and 
describes  a  person  living  on  his  means.  The  addition  "  M.L,A." 
does  not  give  any  information  as  to  a  man's  occupation.  The 
definition  of  an  occupation  is — the  principal  business  of  one  s 
life ;  vocation ;  calling ;  trade ;  the  business  which  a  man  follows 
to  procure  a  living  or  obtain  wealth:  Tuton  v.  Sanoner  (7). 
[WiNDEYER,  J.    That  case  was  cited  in  Smith  v.  Cheese  (8)]. 

Sir  J.  Martin,  C. J.,  after  stating  the  facts,  said : — The  point 
we  have  to  determine  is  whether  the  presiding  officer  was  right 
in  rejecting  the  nomination  paper.  We  have  been  referred  to  the 
case  of  Ex  parte  Hasking  (9),  in  which  this  Court  held  that  the 
word  freeholder  was  not  a  sufficient  statement  of  the  occupation 

(6)L.R.,  4  C.P.D.  354;  48  L.J.,  (8)  L.R.,  1  C.P.D.  60;  45  L. J..  C.P. 
C.P.D.  368.  166. 

(7)  3  H.  A  N.  280;  27  L.J.  Ex.  293.  (9)  Knox,  151. 
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of  the  candidate.  In  that  case  there  is  a  reference  to  Ex  parte  1882 
Gmo  (10),  in  which  this  Court  held  the  same  thing.  It  appears  ^  ^^^^^ 
from  these  two  cases  that  the  word  "freeholder"  is  not  a  sufficient  Fullford. 
d^cription  for  the  purpose  of  this  section  of  the  Act.  If  there 
were  no  other  term  than  that  of  "freeholder"  in  the  description  of 
this  applicant,  the  Court  would,  on  the  authority  of  these  two 
cases,  hold  that  the  nomination  was  not  sufficient.  But  the 
nomination  paper  also  describes  him  as  "esquire,"  and  "member 
of  the  Legislative  Assembly."  Now,  why  is  this  description 
required?  The  Municipalities  Act  provides  how  the  nomination 
is  to  be  made.  [His  Honour  read  sec.  66  of  the  Act  (11).] 
Looking  at  the  whole  of  the  words  which  I  have  read,  it  is 
evident  that  the  Legislature  intended  the  descriptions  to  be  such 
that  the  public  should  know  who  was  nominated  and  who  nomi- 
mited  them.  The  names  of  the  candidates  are  to  be  set  out  at 
fall  length,  so  that  everyone  shall  know  who  is  nominated.  The 
object  of  these  provisions  was  to  make  plain  who  were  the  parties 
proposing  and  who  was  the  person  proposed.  We  can  see  that  if 
a  person  cai-ries  on  a  business,  say  of  a  grocer,  or  a  carpenter,  such 
a  description  of  his  occupation,  with  his  place  of  residence,  street, 
and  number  will  make  his  identity  known.  That  is  the  only 
object  for  which  these  descriptions  are  required.  Now  it  has  been 
held  that  the  word  "gentleman"  is  a  sufficient  description.  That 
is  a  word  which  has  a  particular  signification,  although  its 
original  meaning  has  of  late  been  much  enlarged.  The  word 
"esquire"  is  held  to  denote  a  higher  rank  than  the  word  "gentle- 
man;" and  on  the  authority  of  the  case  in  which  it  was  held  that 
the  latter  word  was  a  sufficient  description,  I  should  have  thought 
that  the  term  "esquire"  was  also  sufficient.  On  the  other  hand 
it  might  be  thought  that  where  a  person  described  as  an  "  esquire" 
has  an  occupation,  such  occupation  should  be  mentioned  in  the 
description.    But  we  have  not  to  decide  that  point. 

There  is  another  term  in  the  description,  that  of  "member  of 
the  Legislative  Assembly;"  and  for  the  purpose  of  describing  who 
a  person  of  a  particular  name  is,  there  cannot  be  a  better  mode  of 
identifying  him  than  by  saying  he  is  a  member  of  the  Assembly. 
A  member  of  Parliament  must  of  necessity  be  well  known  to  the 
(10)  See  page  137.  (11)  See  page  136. 
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1882       community,  and  any  description  which  would  lead  to  his  identi- 

jUrcparu     fication  is  a  sufficient  description  within  the  meaning  of  the  Act 

FuLLPORD.    F^r  the  purposes  for  which  a  description  is  required  by  this  Act 

the  description  of  the  candidate  as  a  member  of  Parliament  is  the 

most  ample  that  can  be  given.   The  Rule  must  be  made  absolute. 

Faucett,  J.  I  am  of  the  same  opinion.  The  word  "  freeholder" 
might  possibly  at  first  sight,  when  taken  with  the  rest  of  the 
description,  mean  that  the  person  described  had  no  occupation; 
and  it  depends  altogether  upon  the  evidence  whether  that  de- 
scription was  a  true  one  or  not.  If  the  person  has  a  business  or 
occupation,  which  I  take  to  be  almost  the  same  thing,  then  the 
word  "  freeholder,"  as  a  description,  is  insufficient.  In  the  case 
of  Ex  parte  Oow  (12)  Mossman  had  an  occupation;  he  bought 
and  sold  land,  and  that  was  an  occupation:  it  was  a  business. 
It  might  have  been  better  if  the  statute  had  said  that  the 
candidate  should  be  described  by  his  occupation,  if  he  had  any, 
and  if  not,  that  he  should  be  described  as  not  having  any;  but  it 
has  not  done  so.  What  is  the  ase  of  the  respondent  saying  that 
he  believes  FuUford  has  an  occupation,  when  we  have  the  affi- 
davit of  FuUford  that  he  has  no  occupation  ?  Living  on  the  land 
is  no  occupation.  If  he  has  money  invested  iu  land,  and  receives 
the  income,  that  of  itself  is  no  occupation.  Deriving  income 
from  an  investment  and  pursuing  an  occupation  are  two  different 
things;  I  think  that  FuUford  had  no  occupation  within  the 
meaning  of  the  Act. 

The  object  of  the  Act  is  to  render  possible  the  identification  of 
the  candidates.  The  word  "  esquire"  of  itself  implies  no  occupa- 
tion; but  taken  with  the  word  "freeholder"  it  implies  that  the 
person  has  no  business,  no  profession,  but  that  he  is  living  on  his 
income,  derived  from  some  source  or  other;  a  complete  descrip- 
tion would  be  a  "  property-holder."  I  cannot  think  of  a  descrip- 
tion more  complete  than  that. 

Then  he  is  further  described  as  a  "  member  of  the  Legislative 
Assembly."  It  might  be  shown  that  there  were  other,  members 
of  Parliament  of  the  same  name;  but  we  have  no  knowledge 
that  there   is  a  property  holder  who  is  also  a  member  of  the 

(12)  See  page  137. 
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FULLFORD. 


Assembly,  and  bearing  the  same  name.     However,  I  am  com-        1882 

pletely  overborne   by   the  statements  in  the  case  of  Smith  v.     Bx  parte 

Cheese  (13)  where  all  the  judges  say  that  where  a  person  has  no 

occupation,  it  is  not  neceasary  to  say  so.     Grove,  J.,  says: — "  The 

term  "  gentleman"  was  a  sufficient  description,  the  party  having 

no  regular  occupation.    Archibald,  J.   "  The  object  of  the  statute 

was  to  secure  the  identification  of  the  attesting  witness.     Two 

things  are  for  this  purpose  to  be  specified,  his   residence   and 

occupation.     There  is  no  provision  that  he  is  to  state  whether  or 

not  he  has  an  occupation ;"  and  LindUy,  J.,  "  For  the  purposes  of 

this  Act  there  are  two  classes  of  cases,  one  where  there  is  an 

occupation,  the  other  where  there  is  none."    They  thought  that 

it  was  uot  necessary  to  state  an  occupation  where  the  person  had 

none.    An  omission  to  state  an  occupation  is,  by  this  decision, 

taken  to  imply  that  he  has  none. 

As  to  the  words  "  esquire"  and  "  gentleman,"  I  confess  I  can 
hardly  see  a  distinction  between  them.  The  word  "  gentleman" 
h  an  indefinite  description,  used  for  want  of  a  better.  It  may 
mean  that  the  person  to  whom  it  is  applied  lives  in  a  very  high 
position;  it  may  be  applied  to  one  living  in  a  very  low  condition, 
and  may  mean  one  that  has  no  calling  or  occupation.  The  word 
"esquire"  is  applied  to  certain  classes  of  persons;  and  it  is  said 
that  persons  who  have  once  been  addressed  as  "  esquires"  by  the 
Crown  are  entitled  ever  afterwards  to  be  distinguished  by  that 
title.  Under  the  circumstances  of  the  present  case  the  descrip- 
tion is  quite  sufficient. 

WiNDEYKE,  J.,  concurred. 

RvXe  absolute,  with  costs. 

Attorney  for  the  applicant:  J.  P.  Abbott. 
Attorneys  for  the  respondent:  Jones  dk  Jones. 

(13)  L.R,  1  C.P.D.  60;  45  L.J.,  C.P.  156. 
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1882  Ex  Pabtb  WHITCOMBE. 

"ifay^T  ^^  LAKEMAN. 

*'Mumeipalkies  Act  of  1867"  (31   Vict.  No.   12),  s.  Zl—EUctUm  of  Mayor-- 
** Declared  elected" — Acting  in  office— Ouster. 

To  obtain  a  Role  under  sec.  99  of  the  **  Mtmicipalities  Act  of  1867  "  to  oott  a 
mayor  or  alderman  it  is  not  necessary,  as  in  quo  toarranto,  to  show  he  has  cLCted  in 
such  office.  It  is  sufficient  to  prove  he  was  '*  declared  elected"  and  waa  ''ondnly 
elected." 

What  is  sufficient  evidence  'that  such  a  person  has  been  "  declared  elected,"  or 
has  acted  in  office,  considered. 

The  election  of  a  mayor  must  take  place  within  seven  days  of  the  annual 
election  of  aldermen,  a  majority  of  the  whole  number  of  aldermen  must  be 
present,  and  if  the  votes  are  equal  the  election  must  be  decided  by  lot 

Motion  to  make  absolute  a  Rule  calling  on  Allan  Lakeman  to 
show  cause  why  he  should  not  be  ousted  from  the  office  of 
mayor  of  Hay,  on  the  grounds  that — 1.  He  was  illegally  elected 
mayor  for  the  present  year ;  2.  The  election  was  not  within  seven 
days  after  the  annual  election  of  aldermen ;  3.  The  votes  of  the 
aldermen  being  equal,  the  election  was  not  decided  by  lot ;  4.  At 
the  meeting  at  which  Lakeman  was  declared  duly  elected,  there 
was  not  present  a  majority  of  the  aldermen. 

Lakeman  was  mayor  in  1881.  On  10th  February,  1882,  the 
annual  election  of  aldermen,  six  in  number,  took  place. 
Whitcombe  and  Lakeman  were  two  of  the  elected.  On  13th 
February  the  six  aldermen  met  to  elect  a  mayor  for  1882,  Lake- 
man  presiding.  Lakeman  and  Whitcombe,  as  candidates,  got 
three  votes  each.  Whitcombe  demanded  the  election  should  be 
decided  by  lot  under  37  Vict.,  No.  15,  sec  3  (1).  Lakeman  said 
that  was  a  stupid  way  to  decide,  and  adjourned  the  election,  the 
meeting  proceeding  to  other  business.  At  a  meeting  specially 
convened  on  23rd  March  for  the  election  of  mayor,  Lakeman, 
Whitcombe,  and  two  other  aldermen  were  present.  After  a 
protest  by  Whitcombe  had  been  read  he  left  the  room.  There 
were  therefore  only  three  aldermen — less  than  a  majority — ^then 
at  the  meeting ;  whereas  sec.  42  of  the  **  Municipalities  Act**  (2) 
requires  a  majority  of  the  whole  of  the  aldermen. 

(1)  2  OL  Stat.  1539.  (2)  2  Oh  Stat.  1496. 
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The  evidence  of  Lakeman's  election  to  and  acceptance  of  office        1882 
was  contained  in  the  12th,  13th,  14th  and  15th  paragraphs  of     Bhu  parte 
Whitcombe's  affidavit,  as  follows :—  Whitcombe. 

"On  the  proteat  being  read  I  got  up  and  vacated  my  seat,  whereupon  the 
mayor  said,  *  Oh,  you  can  go.  Alderman  Whitcombe,  and  we  will  go  on.  If  the 
ooancil  will  elect  me  mayor  I  will  act,  and  chance  all  the  consequences.'  .  .  • 
I  am  informed,  and  verily  believe,  that  Alderman  M.  then  moved  that 
Alderman  Lakeman  be  the  mayor  for  the  ensuing  year,  which  was  seconded 
by  Alderman  Jacker  and  carried.  .  .  .  After  this  had  occurred,  and  having 
been  informed  that  the  election  of  mayor  was  all  over,  I  immediately  returned  to 
the  council-chamber,  and  found  that  the  said  business  had  been  disposed  of ;  and 
I  then  took  part  in  other  business  of  the  council,  which  in  no  way  related  to 
the  election  of  mayor.  I,  upon  more  than  one  occasion,  warned  Lakeman  that  he 
was  acting  illegally.     .     .     ." 

Salomons,  Q.C.  {Pring  with  him),  for  Whitcombe,  in  support 
of  the  Rule. 

if.  H.  Stephen,  Q.C.  (Bruce  Smith  with  him),  for  Lakeman — 
There  is  no  evidence  Lakeman  acted  as  mayor :  R,  v.  Smith  (3). 
[Salomons.  That  was  before  this  Act :  see  jR.  v.  Boyd  (4).]  Re 
D.  8.  Mitchell  (5)  was  after  the  Act.  [Sir  J.  Martin,  C.J,  That 
was  an  information  in  the  nature  of  a  quo  warranto.  Under  sec. 
99  (6)  it  is  not  necessary  to  show  he  has  acted.]  At  all  events  it 
must  be  shown  he  was  "  declared."  For  all  the  affidavit  proves, 
he  may  have  been  acting  as  mayor  of  1881,  pending  his  successor's 
election.  ■ 

Sir  J.  Martin,  C.J.  This  Rule  was  granted  under  the  99th  sec- 
tion of  "I%6  Municipalities  Act''  of  1867  (6),  calling  upon  Lake- 
man  to  show  cause  why  he  should  not  be  ousted  from  the  office 
of  mayor.  There  are  several  grounds  stated,  but  substantially 
the  ground  upon  which  the  Rule  was  granted  was  that,  at  the 
meeting  at  which  he  was  "declared"  mayor,  he  was  unduly 
elected. 

By  law,  it  is  necessary  that  a  mayor  must  be  elected  within 
seven  days  after  the  annual  election  of  aldermen.    The  precise 

(3)  6  S.C.R.  259.  to  be  mayor    .    .     has  been  undoly 

(4)  7  S.C.R.  198.  elected    .    .    it  shaU  be  lawful    .    . 

(5)  2  S.G.R.,  N.S.  214.  to  grant  a  rule   .    .    to  show  cause    .    . 

(6)  31  Vict.  No.  12,  s.  99:  "Uponaffi-  why  he  should  not  be  .  .  ousted  .  ." 
davit  that  any  person  declared  elected  —2  OL  Stat  1509. 
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1882  time  of  the  meeting  is  left  to  be  settled  by  the  town  clerk.  The 
Ex  parte  applicant,  and  in  fact  the  whole  of  the  aldermen,  were  present  at 
Whitcombe.  ^  meeting  convened  within  the  seven  days  for  the  election  of 
mayor.  The  votes  were  equally  divided,  three  being  for  Lakeman, 
and  three  for  Whitcombe.  That  being  so,  by  the  proviso  of  37 
Vict.  No.  15,  sec.  3  (7),  the  particular  candidate  to  be  mayor 
should  have  been  settled  by  lot.  So  far  there  was  a  proper  tribu- 
nal, met  within  a  proper  time,  and  at  a  proper  place,  and  there 
was  an  equality  of  votes. 

Nothing  now  remained  but  to  decide  the  question  by  lots. 
Whitcombe  proposed  that  this  should  be  done, and  the  law  obeyed; 
but  Lakeman,  who,  as  mayor  of  the  previous  year,  occupied  the 
chair,  declined  to  do  so,  on  the  ground  that  it  was  undignified, 
and  adjourned  the  meeting,  without  allowing  that  to  be  done, 
which  the  law  prescribed.  Long  after  that,  a  month  later,  another 
meeting  is  called,  at  which  only  four  aldermen  attended. 
Treating  what  had  been  done  as  a  nullity,  they  proceeded  to  elect 
a  mayor.  Whitcombe  at  once  retired,  leaving  only  three  present. 
These  proceeded  to  elect  Lakeman  as  mayor.  Now  the  Act 
requires  that  the  majority  of  aldermen  must  be  present  at  the 
election,  and  three  were  not  a  majority.  After  this  proceeding, 
Whitcombe  returned  to  the  council  chamber,  and  business  was 
resumed.  We  infer  from  that  that  somebody  was  in  the  chair. 
When  he  went  out  they  were  about  to  elect  a  mayor;  when  he 
came  back  they  went  on  with  ordinary  business.  Whitcombe 
also  states  that  he  told  Lakeman  repeatedly  that  he  was  guilty  of 
illegality  in  acting.  Acting  as  what?  evidently  as  mayor.  But  it 
is  said  there  is  no  evidence  of  his  acting,  and  we  are  referred  to 
Be  Mitchdl  (8).  That  was  an  application  for  an  information  in 
the  nature  of  a  quo  warranto.  It  was  not  an  application  under 
this  section,  but  an  application  for  the  conunon  law  writ  of 
quo  warranto.  There  you  must  show  that  he  has  a^ed,  and  the 
Court  was  right  in  its  decision.  But  this  is  very  different;  it  is 
a  rule  under  this  section  to  oust  a  pei*son  who  has  been  unduly 
elected.  It  is  only  necessary  to  show  that  he  was  unduly  elected, 
not  that  he  had  acted.  But  if  it  had  been  necessary  I  should 
decide  that  there  was  here  evidence  of  his  having  acted    Then 

(7)  2  01.  Stat  1539.  (8)  2  S.C.R.,  N.S.  214. 
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has  he  been  unduly  elected?    When  the  aldermen  first  met  they        i882 
did  everything  the  law  required  of  them,  and  were  prepared  to     EzpaHe 
decide  the  question  by  lot,  but  the  mayor  prevented  them.    Any  Whitcombe. 
subsequent  election  was  wholly  illegal  and  cannot  stand.     Inde- 
pendently of  that,  the  election  which  did  take  place,  was  held  a 
month  after,  more  than  the  seven  days  allowed.    It  is  then  said 
there  was  no  evidence  of  a  "  declaration."    Well,  the  exact  word 
was  not  used.    But  the  expression  "  carried"  involves  the  word 
"declared."   If  his  election  is  "  carried"  that  means  he  is  declared 
mayor. 

WiNDEYER,  J.    I  entirely  concur. 

Sib  George  Innes,  J.  I  would  only  add  that  I  think  that  we 
ought  not  to  give  the  go-by  to  the  word  "  declared "  in  section 
99  (9).  There  is  abundant  evidence  of  the  election,  and  that  it  was 
tmdue.  It  is  not  necessary  to  give  proof  of  acting  in  or  accept- 
ance of  the  office,  as  under  the  common  law  quo  warranto.  The 
12th,  13th  and  14th  paragraphs  of  Whitcombe's  affidavit  affi)rd 
sufficient  evidence  of  election  and  declaration  to  satisfy  the  Act. 

Rule  absolute,  with  costs. 

Attorneys  for  applicant:  Stephen,  Laurence  &  Jaques. 
Attorney  for  respondent:  J,  Thompson,  agent  for  Welsh  of  Hay. 

(9)  See  page  143. 


BOURKE  V,  WRIGHT.  ^iay  26. 

**MhMRg  Act  q/"  1874"  (37  Vkt,  No.  13),  «.  15,  16,  17,  18,  19— Uncertificated 

mtohoen^— Miner's  right  passes  to  official  assignee— Claim  does  not  lapse  on 
insolvency  of  miner— "Insolvent  Act**  (6  Vict.,  No.  17),  ss.  63,  54. 

If  m  nnoertiiBcated  insolvent  obtains  a  miner's  right,  that  document,  and  any 
nuniBg  claim  he  may  acquire  under  it,  passes  to  his  official  assignee  if  he  intervene. 

Special  case  stated  by  Warden  of  Temora  Mining  Court. 
Bourke,  an  uncertificated  insolveut,  obtained  a  "  miner's  right," 
and  was  subsequently  registered  as  owner  of  part  of  a  certain 
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1882        claim.    On  February  8,  1882,  Bourke's  official  assignee,  by  deed, 

BouRKE     assigned  to  Wright  all  bis  interest,  past,  present,  and  prospective 

Wright     ^^  Bourke's  estate      Wright  applied  to  be  registered.     Bourke 

took  out  a  summons  calling  on  Wright  to  show  cause  why  the 

application  should  not  be  refused. 

The  Warden,  doubting  whether  the  miner's  right  and  the  claim 
passed  to  the  official  assignee,  submitted  the  following  questions  to 
the  Supreme  Court: — 1.  Can  an  official  assignee  claim  the  miner  s 
right  of  an  uncertificated  insolvent,  such  miner's  right  having 
been  acquired  after  surrender  of  the  estate  ?  2.  If  so,  will  the 
claim  held  under  such  miner  s  right,  lapse  ?  4.  Or  will  the  right 
to  the  claim  pass  to  the  official  assignee  with  such  miner's  right  ? 
4.  If  the  miner's  right  cannot  be  claimed,  can  the  claim  held 
under  such  miner's  right  be  taken  possession  of  by  the  official 
assignee,  and  transfers  obtained  by  order  of  a  Court  of  competent 
jurisdiction. 

C.  B.  Stephen  and  Lingen,  for  Bourke— The  "  miner's  right"  is 
a  mere  personal  license  and  does  not  pass  to  the  official  assignee. 
An  uncertificated  insolvent  is  entitled  to  after-acquired  property 
until  the  official  assignee  claims  it :  Herbert  v.  Sayer  (1).  Counsel 
also  read  an  affidavit  that  Bourke  had  applied  for  his  release  from 
sequestration,  and  was  about  to  take  proceedings  in  Equity  to  set 
aside  the  sale  to  Wright  on  the  ground  of  fraud. 

Salomons,  Q.C.,  (Irving  with  him) — The  miner's  right  is 
assignable  by  s.  17  of  the  Mining  Act  (2)  and  the  claim  or  share 
is  a  chattel  interest  by  sec.  18 ;  both,  therefore,  pass  to  the  official 
assignee  under  sections  53  and  54  of  the  Insolvent  Act  (3).  The 
sale  to  Wright  is  sufficient  election  by  the  official  assignee. 

Sir  J.  Martin,  C.J.,  after  stating  the  facts  and  the  first 
question,  continued: — A  "miner's  right"  is  no  more  than  a 
document  showing  that  the  holder  is  entitled  to  enter  upon 
land  to  search  for  gold,  and  to  take  possession  of  such  portions 
of  land,  under  certain  conditions,  as  he  thinks  contain  minerals. 
It  is  not  a  title  deed  showing  that  he  is  the  owner  of  land 

(1)  5  Q.B.,  965.  (2)  37  Viot.  No.  13,  as.  17,  18;  2  01.  Stat.  1442. 

(3)  5  Vict.  No.  17,  88.  63,  54;  1  01.  Stat.  1155. 


V, 

Wright. 
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but  is  a  document  showing  that  he  has  a  right  to  avail  himself  1882 
of  the  mining  laws.  Unless  he  takes  out  a  miner's  right  he  bourkb 
cannot  take  up  a  claim ;  he  pays  ten  shillings  tax  to  the  public 
treasury  for  these  privileges.  The  document  puts  him  in  a 
position  to  select  land  for  mining  purposes.  By  sec.  10  this 
miner's  right  may  be  transferred.  The  Court  is  of  opinion  that 
as  it  may  be  transferred,  and  is  a  document  useful  to  make  out  a 
title  to  a  claim,  therefore  it  passes  to  the  official  assignee  under 
sec  63  of  the  Insolvent  Act  (4).  The  first  question  must  there- 
fore be  answered  in  the  affirmative. 

The  next  question  is,  will  the  claim  held  under  such  miner's 
right  lapse  ?  Our  answer  is  "  No."  It  by  no  means  follows  that 
because  the  miner  s  right  is  withdrawn  from  him,  that  the  claim 
lapses.  Both  the  miner's  right  and  the  valuable  claim  he  acquired 
through  it,  passed  to  the  official  assignee. 

The  third  question  we  have  already  answered  in  replying  to  the 
first  and  second ;  both  miner's  right  and  claim  passed  to  the 
official  assignee. 

The  fourth  question  is,  whether  the  official  assignee  is  entitled 
to  the  claim  by  virtue  of  sec  53  of  the  Insolvent  Act  (3),  or  is  it 
necessary  to  obtain  the  order  of  any  Court  ?  Whether  or  not  he 
has  taken  the  requisite  steps — ^by  registration  or  otherwise — we 
are  not  called  upon  to  say.  The  question  is  not  asked  in  the 
case,  and  has  not  been  argued  before  us.  We  think  that  to  make 
out  his  title  and  to  obtain  this  property,  it  is  sufficient  for  him  to 
prove  insolvency,  and  that  the  estate  is  still  under  sequestration. 

We  are  told  that  Bourke  is  about  to  obtain  his  release,  and  to 
take  steps  to  set  aside  the  sale  to  Wright.  With  the  consent  of 
the  respondent's  counsel  we  will  direct  the  Prothonotary  to  detain 
this  expression  of  our  opinion,  until  a  fortnight  after  Bourke's 
application  for  release  shall  have  been  determined  in  due  course. 

Faucett,  J.    I  concur. 

Costs  of  application  to  he  paid  by  Bourke, 

Attorneys  for  Bourke :  Wan/t,  Johnson,  Jk  ScarveU. 
Attorney  for  Wright :  Ashdown. 

(4)  6  Vict.  No.  17,  81.  63,  64 ;  1  OL  Stat.  1155. 
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1882. 


RUE  V.  HARRIS. 


**  Mining  Act  of  1874"  (37  Vicl,  No.  13),  sees.  14,  18,  Id^BeguUUuma  105,  106, 
May  27.  124  of  December,  1^5— Married  woman — Separate  use, 

A  married  woman  may  be  registered  as  the  owner  of  a  share  in  a  mining  claim, 
though  Regulation  124  forbids  females  to  work  in  the  mine. 
She  may  acquire  or  hold  such  share  to  her  separate  use. 

Special  case  from  the  MiDing  Court,  Temora. 

Elizabeth  Harris,  wife  of  Robert  Harris,  acquired  a  share  in  a 
claim.  She  held  a  "miner's  right,"  and  on  20th  October,  1881, 
the  share  was  registered  in  her  name,  the  registrar  thinking  she 
was  immarried.  On  27th  January,  1882,  the  bailiff  of  the  District 
Court,  acting  in  execution  of  a  judgment  against  Robert  Harris, 
sold  this  share  to  Rue.  On  20th  February  Elizabeth  Harris 
purported  to  assign  this  share  to  her  son,  Edward  Harris.  Rue 
summoned  Edward  Harris  to  show  cause  why  he  (Rue)  should 
not  be  registered. 

The  Warden  submitted  the  following  questions  to  the  Court: — 
1.  Can  a  married  woman  hold  a  mining  interest  against  her 
husband  or  his  creditors  ?  2.  Can  a  woman  employ  a  miner  to 
represent  her  interest  in  the  face  of  Mining  Board  Regulation  124? 
3.  Would  the  fact  of  Harris  not  being  solvent  at  the  time  his 
wife  acquired  the  property  invalidate  the  holding  of  the  wife, 
unless  it  were  shown  that  the  property  was  acquired  by  her  own 
earnings? 

Pilcher  for  Rue — As  a  married  woman  is  not  allowed  by 
Regulation  124  (1)  to  work  in  the  mines,  she  cannot  hold  a  share. 

(1)  Mining  Regulations  of  December,  or  shares  therein  shaU   .   .    be  declared 

1875:  B.  105.     **  Any  miner  may  hold  abandoned  if  the  holder    .    .    shaU  not 

more  than  one  claim  or  share  in  any  commence  to  efficiently  work  the  same, 

claim :  provided  that  each    .     .    share  .     .  If  after  work  shall  have  been  com- 

shaU  be  fully  represented  by  labour."  menced   .    .   the  holder  .    .   be  absent 

R.  106.   "Any  person  holding  any  share  therefrom    .     .     without  being  repre- 

.   .  may  appoint  an  agent.    .    .    But  it  sented  by  an  efficient  substitute,  the 

shaU  be  compulsory  on  the  holder    .    .  tenement  or  share  not  so  represented 

absenting  himself    .    .    for  any  longer  may  be  declared  abandoned :  provided 

period  than  twenty*eight  days  to  ap«  that   no  female  nor  any  male  under 

point  an  agent"  .    .    R%  124.  ''Any  of  twelve  years  of  age  shaU  be  deemed 

the  undermentioned  mining  tenements  competent  to  work  any  share.**    .    •    • 
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There  is  nothing  to  show  she  purchased  with  her  earnings.  As  1882 
by  s.  18  of  the  "  Mming  Act  of  1874"  (2),  it  is  a  "chattel  interest,  ^^ 
it  belongs  to  her  husband.  Harris 

Rogers  for  Edward  Harris — By  s.  14,  the  miner's  right  is  to 
be  granted  to  "any  person."  There  is  nothing  to  compel  the 
male  holder  to  work  in  the  claim.  A  woman  can  appoint  a  sub- 
stitute to  work  for  her.    Regulations  105,  106  (3). 

Sir  J.  Maktin,  C.J.  Our  answers  are — To  (1),  yes,  in  many 
cases;  to  (2)  yes;  to  (3)  not  in  all  cases,  as  there  are  other  ways 
in  which  a  married  woman  may  acquire  and  hold  property  to  her 
separate  use  other  than  by  her  own  earnings.  With  regard  to 
costs,  it  is  hard  to  say  who  has  been  successful  in  this  application. 
We  therefore  direct  the  costs  to  be  taxed  by  the  Prothonotary, 
and  his  allocatur  annexed  to  our  opinion,  to  be  transmitted  to 
the  Warden*  Such  costs  must  be  paid  by  the  party  ultimately 
not  succeeding. 

Faucett,  J.,  concurred. 

Attorneys  for  Rue:  Curtis  &  Barry,  for  Kearney,  of  Temora. 
Attorney  for  Harris:  JM.  Gurtias,  agent  for  De  Boos,  of  Temora. 

(2)  2  01.  Stat.  1442.  (3)  See  preyions  page. 


In  the  Insolvency  of  D.  C.  WILLIAMSON.                                 May  19. 
Ex  Parte  FITZPATRICK. 

In$olveney— Certificate — Appeal /ro7n  alloioance  of—Time^Orounds  of  reusing  cer- 
iiJicaU-5  Vict.  No,  17.  m.  94,  96—7  Vict,  No,  19,  8,  18—25  Vict.  No.  8,  «.  6. 

By  25  Vict.  No.  8,  8.  5,  an  appeal  against  the  granting  or  refusal  of  a  certificate 
mnit  "be  within  twenty-one  days." 

Held,  that  an  appeal,  where  the  exceptions  were  filed  on  the  twenty-first  day, 
was  in  time. 

A  creditor  who  did  not  appear  to  object  to  the  grant  of  a  certificate,  may  appeal. 

By  7  Vict.  No.  19,  s.  18,  "  the  insolvent's  certificate  shall  be  refused  in  every  case 
where  the  same  would,  if  granted  by  his  creditors,  have  been  refused  aUowance  by 
the  Court,  or  if  allowed,  would  have  been  void  under  5  Vict.  No.  17."  By  5  Vict. 
No.  17,  s.  94,  a  certificate  granted  by  the  creditors  would  be  allowed  by  the  Court 
unless  a  creditor  objected,  in  which  case  the  Court  would  refuse,  suspend,  or  allow 
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1882        the  same  "as  the  justice  of  the  case "  might  require.    By  s.  94,  a  certificate  was 
•  void  in  certain  cases  of  miscondnct. 


In  the  ffeld,  that  the  Court  might  refuse  if  the  conduct  of  the  insolvent  was  suspidoos, 

WiLLUi^N.  ^^0^8^  ^^  actual  offence  against  the  insolvent  laws  had  been  proved. 

David  Campbell  Willla^ison  sequestrated  his  estate  in  1881. 
The  estate  was  under  lOOi.,  and  a  dividend  of  4  l-16d.  in 
the  £  was  all  that  was  declared.  He  applied  for  his  certificate. 
No  creditor  appeared  to  oppose.  The  official  assignee  reported 
the  insolvent  was  not  guilty  of  any  misconduct  "  except  that  he 
gave  a  bill  of  sale  to  a  trustee  of  his  wife,  over  his  property,  the 
business  being  afterwards  carried  on  by  his  wife.  He  was  present 
at  his  single  meeting.  He  has  filed  a  statement  under  Rule  20; 
but  states  that  he  cannot  file  accounts  under  Rules  22  and  23, 
never  having  kept  books." 

On  the  14th  day  of  February,  1882,  His  Honour,  Acting  Chief 
Commissioner  Josephson,  granted  a  certificate.  On  the  7th  day 
of  March,  that  is,  on  the  twenty-first  day  after  the  grant,  Mr.  J. 
Fitzpatrick,  one  of  the  creditors,  filed  a  memorandum  of  appeal 
under  Rule  30.  The  grounds  of  appeal  stated  in  the  memorandum 
were  that  the  bill  of  sale  was  fraudulent;  that  the  insolvent's 
answers  were  evasive ;  and  that,  being  a  tradesman,  he  had  not 
kept  books. 

Lingen  for  the  appellant.  [Sir  J.  Martin,  C. J.  Are  you  not 
too  late  ?]  If  we  cannot  file  on  the  twenty-first  day,  we  should 
not  have  twenty-one  days. 

Sir  J.  Martin,  CJ.  On  the  authority  of  Youtig  v.  Higgon  (1) 
we  think  the  appeal  in  time. 

The  following  evidence  was  then  read: — 

The  Insolvent — ^**I  account  for  my  insolvency  through  pressure 
by  Fitzpatrick,  who  sued  me  for  600i.  My  effects  were  sold  by 
the  trustees  of  my  wife,  under  a  bill  of  sale,  after  Fitzpatrick  had 
commenced  proceedings  against  me.  I  kept  no  books  of  account.  I 
commenced  business  as  baker  about  July,  1876.  I  have  discon- 
tinued the  business,  as  I  was  sold  out  under  the  bill  of  sale.  My 
wife  is  carrjdng  on  the  business.     I  am  residing  on  the  premises, 

(1)  6  M.  &  W.  49. 
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bat  have  changed  my  position  from  master  to  journeyman  baker.       1882 
I  cannot  say  who  paid  me  the  1501.  consideration  under  the  bill       /„  the 
of  sale,  or  whether  by  cash  or  cheque.    The  amount  was  invested  ^^i^^l^^ 
in  the  business.    The  property,  though  sold  by  my  wife's  trustees, 
is  still  in  my  wif e  s  possession.    The  purchaser  was  T.  Smith,  on 
behalf  of  R.  B.  Turner,  the  father  of  my  wife's  trustee,  C.  B. 
Tomer,  who  is  my  brother-in-law.     I  do  not  know  whether  any 
money  passed.'* 

C.  B.  Turner — "  I  am  a  trustee  for  the  insolvent's  wife.  I  pro- 
duce the  bill  of  sale  to  me.  I  received  a  cheque  for  the  amount. 
I  gave  no  consideration  myself.  About  three  months  since  I  sold 
the  goods,  at  the  request  of  Mrs.  Williamson,  by  auction.  The 
amount  realised  was  about  1602.,  paid  to  me  by  cheque  through 
my  father,  who  was  indirectly  the  purchaser.  I  handed  the 
cheque  to  the  auctioneer.  My  father  received  the  auctioneer's 
cheque  for  the  amount,  less  the  expenses.  I  was  tnistee  under  a 
marriage  settlement  of  the  wife's." 

Sarah  S.  Williamson — "  I  am  the  wife  of  the  insolvent.  I  gave 
the  150i.  to  C.  R  Turner,  who  returned  it  to  me.  This  was  my 
own  money.  The  money  YfBs  given  by  me  to  my  husband  for  the 
purpose  of  the  business,  not  all  at  one  time." 

R  B.  Turner — "  Through  a  person  named  Smith,  I  purchased 
Uie  property  at  the  auction.  I  gave  a  cheque  for  the  amount  as 
a  matter  of  form,  and  received  a  cheque  from  the  auctioneer  in 
return.  I  did  this  at  the  request  of  my  son,  C.  B.  Turner,  who 
made  up  the  difference  of  the  expenses  to  me." 

No  deed  of  settlement  was  produced. 

Lingen  resumed — Though  the  evidence  might  not  be  strong 
enough  to  set  aside  the  bill  of  sale,  that  is  not  the  question.  The 
insolvent  is  asking  a  favour,  and  the  onvs  lies  on  him.  The  cir- 
cumstances are  highly  suspicious,  and,  if  he  fails  to  explain  them, 
he  cannot  get  his  certificate.  "  The  mere  fact  of  being  able  to 
keep  clear  of  the  penal  clauses  of  the  Act,  is  not  the  test  by  which 
the  insolvent  becomes  entitled  to  the  benefit  of  being  freed  from 
all  obligations,  and  enabled  to  set  up  in  the  world  again  as  a  new 
man,"  per  Sir  A.  Stephen,  C.  J.,  in  OordorCs  case,  reported  on  p. 
282  of  the  report  of  Re  Bingham  (2). 

(2)  1  S.C.R.  114. 


152  CASES  AT  LAW.  [N.  a  W.  K. 

1882  The  insolvent  did  not  appear. 

In  ike 
WiLL^II^olf  ^^^  ^'  Martin,  C.J.  It  is  much  to  be  regretted  that  the  official 
assignee,  when  sending  in  his  report  to  the  Acting  Chief  Commis- 
sioner, did  not  place  the  evidence  more  fully  before  him.  No 
doubt  the  report  speaks  of  the  bill  of  sale,  and  of  the  books  not 
being  properly  kept;  but  these  matters  are  mentioned  very 
slightly.  It  is  not  said  that  the  bill  of  sale  was  fraudulent, 
and  no  particular  stress  is  laid  on  the  want  of  keeping  the  books 
properly ;  so  that  the  Chief  Commissioner  was  •  not  put  upon 
inquiry  as  to  these  points. 

We  see  that  in  1872  insolvent  was  indebted  to  Fitzpatrick 
under  a  mortgage,  and  that  in  1875  still  further  advances  had 
raised  the  debt  to  upwards  of  5002.  After  this  indebtedness  had 
been  incurred,  the  insolvent  transfera  by  bill  of  sale  the  whole  of 
his  stock-in-trade  to  trustees  for  his  wife.  One  of  the  trustees 
paid  the  insolvent  by  a  cheque  for  1502.,  but  this  cheque  had  been 
given  him  by  the  wife.  There  was  no  satisfactory  evidence  of 
any  separate  estate  of  the  wife's.  She  might  have  had  the 
management  of  the  business  and  thought  the  money  was  her  own. 
According  to  her  statement,  she  got  the  money  back  into  her 
hands.  She  spent  the  moneys  in  the  business,  but  it  was  his 
business  as  well  as  hers.  These  things  go  on  till  shortly  before 
the  sequestration.  An  execution  is  lodged  by  Fitzpatrick, 
the  largest  creditor.  The  bill  of  sale  is  then  put  in  motion 
but  as  to  the  money  nobody  knows  what  has  become  of  it 
This  shows  that  the  transaction  on  the  face  of  it  is  manifestly 
fraudulent. 

Now  5  Vict.  No.  17,  sec.  94,  enacts  that  the  insolvent  may 
under  certain  conditions  apply  to  his  creditors  for  a  certificate 
testifying  their  consent  to  his  discharge,  and  may  apply  to  the 
Supreme  Court  to  have  such  certificate  allowed,  "  but  if  any 
objection  shall  be  made  by  any  creditor,  the  said  Court  shall 
judge  and  deteimine  thereon,  and  shall  refuse  or  suspend  the  said 
certificate,  or  allow  the  same  absolutely  or  conditionally,  as  the 
justice  of  the  case  shall  require.''  By  section  95,  it  is  enacted 
that  the  certificate  and  allowance  obtained  by  an  insolvent  who 
has  "  committed  any  act  herein  declared  to  amount  to  the  crime 
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of  fraudulent  insolvency"  shall  be  null  and  void.    Section  18  of       1882 
7  Vict.  No.  19  enacts  "That  the  insolvent's  certificate  shall  be       Ji^ 
refused  in  every  case  where  the  same  would,  if  granted  by  his  ^vj^^^  ^^ 
creditors,  have  been  refused  allowance  by  the  Court,  or,  if  allowed, 
would  have   been  void,  under  the  said  Act  for  the  relief  of 
insolvents." 

On  these  two  grounds,  therefore — that  "the  justice  of  the  case" 
requires  it,  and  that  the  certificate  if  gi-anted  would  have  been 
void,  I  think  that  a  certificate  ought  not  to  have  been  given  in  > 
this  case. 

Independently  of  these  considerations,  the  insolvent  has  not 
made  a  full  and  fair  disclosure  and  surrender  of  his  estate  and 
effects,  he  has  not  kept  his  books  properly,  and  his  answers  have 
been  evasive  and  unsatisfactory. 

Faucett,  J.  I  have  felt  some  difficulty.  It  is  admitted  by 
Mr.  Lingen  that  it  might  have  been  shown  that  the  wife  had 
property  of  her  own.  With  it  she  buys  property  of  her  husband 
through  a  trustee.  I  want  stronger  evidence  than  I  find  here  to 
convince  me  she  had  not  a  separate  estate.  She  swears  she  had 
such  estate;  there  is  nothing  to  show  she  committed  perjury. 
Certainly  it  is  a  suspicious  circumstance  that  the  money  was 
returned  to  her  by  the  trustee.  On  the  other  hand,  the  registra- 
tion is  some  evidence  of  bona  fides,  and  it  is  strange  that  the 
elder  Fitzpatrick,  who  knew  of  the  bill  of  sale  in  1836,  took  no 
steps  to  set  it  aside.  The  whole  case  is  very  unsatisfactory.  If 
the  transaction  was  bond  fide,  the  insolvent  would  have  had 
no  property,  and  his  answers  to  that  effect  would  have  been 
truthful  He  does  not,  however,  appear  to  oppose  this  appeal, 
and  under  the  circumstances,  I  am  not  prepared  to  dissent  from 
the  opinion  of  the  majority  of  the  Court. 

WiNDEYER,  J.  I  agree  with  the  Chief  Justice  in  his  view  of 
this  case.  The  whole  evidence  shows  that  this  was  a  fraudulent 
transaction  intended  to  put  the  property  out  of  the  reach  of  the 
creditors.  True,  the  wife  says  she  has  separate  estate,  but  there 
is  no  other  evidence  of  it.  The  insolvent  assigns  the  goods  to  his 
wife's  trustees,  receiving  a  cheque  which  had  just  been  handed 
N.S.W.K.,  Vol  m.,  Law.  N 
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1882       to  them  by  the  wife  herself.    Any  one  accustomed  to  the  pro- 
In  the       ceedings  in  the  Insolvent   Court  must  have    seen    numerous 
^i^^S  instances  of  this  kind  of  family  fraud. 

Appeal  uplield.    Certificate  refused. 

Attorneys  for  the  appellant:     Curtiss  &  Barry,  agents  for 
M*Into8h,  Pinnock  &  Price,  of  Bathurst. 


May  25,  27.  EVANS  r.  STEPHEN. 

** District  Court  Appeal  Act"  (44  Virt,  No,  20)—AppliccUion  within  eight  dayn^ 
Registration  of  writ  of  execution — Accruing  dividends  in  insolvency  due  to  the 
judgment  dtbtor  hound—Oamishee  order  (f.L,P,  Act  1857,  «.  ^l—Proteelion 
to  garnishee— Pleading —Money  had  and  received— Forms  of  action  for  dividends 
by  transferree  against  official  assignee — 5  Vict,  No,  17,  s,  92. 

Judgment  in  District  Ck>art  pronounced  23rd  Febraary.  On  2nd  March  defen- 
dant applied  to  Supreme  Court  judge  for  a  Rule  nisi.  Hearing  of  application 
postponed  to  *'  10th  March,  to  enable  the  defendant  to  procure  a  copy  of  the 
judge's  notes.'*  On  27th  March  the  defendant,  who  had  got  no  order  extending 
the  time,  applied  for  Rule. 

Held^  within  time. 

W.  was  a  proved  creditor  in  the  estate  of  B.  D.,  a  judgment  creditor  of  W.'s, 
lodged  a  writ  of/,  fa,  against  him  in  the  sherifiTs  office,  on  23rd  November,  1880. 
On  8th  November,  1881,  W.  assigned  his  right  to  the  dividends  to  the  plaintiflf, 
E.  The  defendant,  S.,  the  official  assignee  of  B.,  had  notice  of  this  assignment, 
and  agreed  to  pay  the  dividends  to  E.  On  16th  November  S.  was  served  by  D. 
with  an  attachment  order.  On  17th  November  the  dividends  became  payable. 
On  23rd  November,  S.  not  opposing,  the  attachment  order  was  converted  into  a 
garnishee  order.  S.  paid  the  amount  of  the  order  to  D.,  and  promised  to  pay  the 
balance  to  E.,  but  did  not  do  so,  and  on  5th  January  paid  it  into  the  Treasury  ;  but 
it  was  admitted  he  could  withdraw  it  from  there.  E.,  on  12th  January,  brought 
an  action  for  money  had  and  received  against  S.,  in  the  District  Court,  and 
recovered  a  verdict  for  the  whole  amount.     On  appeal, 

Held,  that  the  garnishee  order  completely  protected  S.  for  any  payment  there- 
under. 

Held,  also,  that  payment  into  the  Treasury  protected  S.  as  to  the  balance. 

Held  further  {per  Fadcett,  J.),  that  the  writ  of  /.  fa.  bound  the  dividends  in 
the  hands  of  S.,  for  such  dividends  are  an  ''equitable  interest,"  subject  to  exe- 
cution, and  not  a  "  chose  in  action." 

Semble,  the  action  of  money  had  and  received  is  sustainable  against  an  official 
assignee  for  dividends. 

District  Court  appeal. 

The  judgment  in  the  District  Court  was  pronounced  on  the 
23rd  of  February.  On  2nd  March  the  defendant  applied  to  Mr. 
Justice  Windeyer  for  a  Rule  nisi.     His  Honour  made  an  order 
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postponing  the  hearing  of  the  application  to  "  Friday,  the  10th  of  1882 

March,  to  enable  the  defendant  to  procure  a  copy  of  the  judge's  Evans 

notes."    The  defendant  got  no  further  order  extending  the  time,  g^^*  ^^^ 
but  on  the  27th  of  March  again  applied  and  obtained  the  Rule. 

LhTigeny  for  the  plaintiff,  took  the  preliminary  objection  that 
the  defendant  was  out  of  time — The  postponement  was  only  to 
the  10th ;  he  could  not  extend  it  to  the  27th  without  an  order  of 
the  Court.    If  he  could  come  then,  he  could  come  at  Christmas. 

Salomona,  Q.C. — The  application  was  made  within  the  eight 
days.  We  could  not  get  the  notes,  or  we  would  have  come  before 
the  27th. 

Lingen,  in  reply — The  "  application  "  in  the  Statute  (1)  means 
the  one  on  which  the  Rule  was  granted.  That  of  the  27th 
March  was  a  fresh  one,  not  connected  by  an  order  with  that  of 
2Dd  March. 

Faucett,  J.  The  defendant  strictly  complied  with  the  Act 
by  making  his  application  within  eight  days.  He  applied  for  an 
extension  of  time,  and  we  must  look  at  the  substantial  meaning 
of  the  order  he  obtained.  The  application  was  postponed  to  a 
fixed  day,  but  it  was  "  to  enable  the  defendant  to  procure  a  copy 
of  the  judge's  notes."  He  could  not  get  them,  and  he  came 
again  within  a  reasonable  time.  The  objection  must  be  over- 
ruled. 


The  appeal  was  then  heard  on  its  merits. 

One  Woodyear  and  his  wife  were  acrobats  in  the  employ  of 
Burton,  a  circus  proprietor.  Burton  became  insolvent,  and  in 
March,  1880,  Woodyear  proved  as  a  creditor  for  158i.,  "in  the 
right  of  himself  and  his  wife."  On  23rd  November,  1880,  three 
writs  of /./a.  were  lodged  by  one  Donaldson  and  others,  judgment 
creditors  of  Woodyear,  in  the  Sheriffs  office,  Sydney.  On  the  8th 
November,  1881,  Mr.  and  Mrs.  Woodyear  assigned,  by  deed,  their 
right  to  any  dividends  to  the  plaintiff,  Evans.  On  the  12th  No- 
vember, Stephen,  who  was  the  official  assignee  of  Burton,  assented 

(1)  44  Vict  No.  30,  8.  1 ;  section  ia  set  out  2  N.S.W.  L.R.,  p.  132. 

N2 
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1882  (according  to  the  finding  of  the  judge)  to  this  assignment;  and 
Evans  "  agreed  to  pay  Evans  the  dividends  assigned,  not  as  official 
Stephen     assignee,  but  in  his  individual  capacity." 

On  the  16th  November  Stephen  was  served  by  the  judgment 
creditors  of  Woodyear  with  three  attachment  orders.  On  17th 
November  the  dividends  became  payable,  amounting  to  90L 
Stephen  accepting  an  indemnity  from  the  creditors'  attorney,  did 
not  contest  the  garnishee  orders,  which  were  accordingly  made  on 
23rd  November,  amounting  in  all  to  551. 

Each  garnishee  order  described  the  sum  to  be  paid  to  the  creditor 
as  "part  of  the  dividends  due  to  Woodyear  in  Burtons  estate." 

On  15th  December,  Stephen  wrote  to  Evans's  solicitors, "  I  have 
decided  to  comply  with  the  judge  s  orders;  the  balance,  35Z.,  after 
paying  the  accounts,  I  will  hand  to  the  Oriental  Bank  on  behalf 
of  your  client;"  the  bank  were  Evails's  agents  to  receive  the 
money;  Stephen  did  not  pay  the  money  to  the  bank,  but  paid  it 
into  his  official  account  at  the  Treasury  on  the  5th  of  January, 
1882*  He  admitted  he  could  withdraw  it  at  any  time.  A  plaint 
was  issued  in  the  District  Court  by  Evans  on  16th  January,  for 
money  had  and  received,  and  on  account  stated  against  Stephen, 
but  not  as  official  assignee.  The  action  was  tried  before  Mr. 
Judge  Dowling,  who  gave  a  verdict  for  the  full  amount.  From 
this  the  defendant  now  appealed. 

Salomons,  Q.C.  (C.J.  Manning  with  him)  for  the  appellant. 
An  official  assignee  cannot  be  sued  for  a  dividend  in  the  District 
Court;  the  remedy  for  the  creditor  or  his  assign  is  by  motion  in 
the  Insolvent  Court:  5  Vict.  No.  17,  sec.  92  (2).  Even  if  the 
creditor  could  sue,  his  assign,  Evans,  could  not  at  law.  More- 
over, as  to  the  551.  Stephen  is  absolutely  protected  by  his 
payment  under  the  garnishee  order:  Common  Law  Proce- 
dure Act  of  1857,  sec.  31  (3).      Evans  took   subject  to    the 

(2)  5  Vict.  No.  n,  sec.  92,  enacts  made  by  or  execution  levied  upon  the 
that  "the  remedy  of  any  creditor  to  garnishee  under  any  such  proceeding  &■ 
obtain  payment  of  any  dividend  due  to  aforesaid  shall  be  a  valid  discharge  to 
him  shall  be  .  .  by  application  to  any  him  as  against  the  judgment  debtor  to 
judge  (the  Chief  Commissioner. )" — 101.  the  amount  paid  or  levied,  although 
Stat.  1166.  such  proceeding  may  be  set  aside  or  the 

(3)  20  Vict  No.  31,  s.  31 :    "Payment  judgment  reversed-"— 1  01.  Stat  250. 
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prior   equities    of    the    judgment    creditors:    their    writs    of       1882 
execution  being  lodged  in  November,  1880,  bound  the  dividends.       evans 
As  to  the  35^.,  the  official  assignee  had  to  pay  it  into  the  Treasury    qj^'^^ 
on  quarter  day,  as  they  were  dividends  in  his  hands,  under  20 
Vict.  No.  11  (4),  and  the  13th  of  the  lasolvency  Rules  (5);  he  has 
always  been  ready  to  pay  this  to  Evans,  who  can  even  now  get  it 
from  the  Treasury. 

lingen  for  the  plaintiff— A  creditor  may  sue  an  official 
assignee  for  a  dividend  at  common  law:  Re  Graham  (6),  Ex  parte 
Richards  (7).  The  remedy  given  by  s.  92  (8)  is  merely  cumula- 
tive. Walmsley  v.  Mackenzie  (9)  shows  that  where  an  official 
assignee  has  dealt  with  the  dividends  recognising  some  other 
person  than  the  original  creditor,  he  can  be  sued  at  law.  No 
right  of  action  is  given  by  the  "  Companies  Act"  s.  167  (10)  to  a 
contributory  against  an  official  liquidator  for  his  portion  of  any 
surplas  there  may  be:  and  yet  on  the  identically  worded  section 
109  of  the  English  Act,  it  was  held  that  an  official  liquidator, 
who  had  assented  to  an  assignment  by  a  contributory,  could  be 
sued  by  the  assignee  for  money  had  and  received:  Gh*iffin  v. 
Weatherby  (11).  The  defendant  is  in  this  dilemma:  if  it  was  not 
a  debt,  it  was  not  attachable;  if  it  was  a  debt,  then,  having 
assented  to  the  assignment,  he  could  be  sued  at  law:  B alien  v. 
Leake,  3rd  ed.  45 ;  Walker  v.  Rostron  (12) ;  Ash  v.  Jcmes  (13).  Divi- 
dends are  not  attachable:  Boys  v.  Simpson  (14),  re  GreensUl  (15); 
nor  is  an  interest  that  has  been  assigned:  Pickering  v.  Ilfracombe 
Ry.  Coy,  (16);  Robinson  v.  Nesbitt  (17).  Stephen  s  assent  changed 
the  dividend  due  to  Woodyear  into  a  debt  due  to  Evans.  The 
garnishee  order  only  protects  the  payment  of  a  "debt"  due  to 

(4)  2  OL  Stat  2217.  tributories  amongst  themselves,  and  dis- 

(5)  Rule  13:  "On  the  5th  day  of  tribute  any  surplas  that  may  remain 
Jsnoary  .  .  the  official  assignee  shaU  amongst  the  parties  entitled  thereto." 
deposit  in   the  Treasury  the   moneys  —1  01.  Stat.  295. 

which  were  in  his  hands,  as  such,  on  (11)  L.R.,  3  Q.B.  752. 

the  Ust  day  of  the  preceding  month."  (12)  9  M.  &  W.  411. 

(6)  1  Rose  457.  (13)  Knox  235. 

(7)  4  Deac.  &  Ch.  190.  (14)  8  Ir.  Clom.  Law  Rep.  523  Ex. 

(8)  See  note  (2),  page  156.  (15)  S  C.P.  24. 

(9)  7S.C.R.  58.  (16)  L.R.,  3  C.P.  235. 
(10)37   Vict.    No.  19,  s.  167:   **The        (17)  ic/.  264. 

Court  ihaU  adjust  the  rights  of  the  con- 
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1882        Woodyear.     The  added  words  about  "  part  of  the  dividends"  can 
Evans      give  it  no  greater  validity.     It  is  only  a  "  debt"  that  can  be 
Stephen     ft^^l^^<i>  a^^d  the  protection  is  only  given  as  against  "  the  judg- 
ment debtor."    This  sum  was  a  debt  to  Evans,  not  to  Woodyear, 
when  the  attachment  was   served.     If  Stephen  ignorantly  or 
collusively  admits  he  owes  a  "  debt "  to  Woodyear,  that  does  not 
entitle  him  to  pay  Evans  s  money  away.     The  writs  of  execution 
have  nothing  to  do  with  this  case ;  they  have  not  been  acted  on ; 
the  sheriff  has  not  interfered,  and  until  he  has  done  so  there  is 
no  change  in  the  property.     Such  a  writ  gives  no  estate  to  the 
creditor  in  the  property — only  a  right  to  have  it  realised  by  the 
Court's  officer.     But  here  the  creditor  did  not  go  on  his  writ, 
probably  because,  as  a  dividend  is  a  chose  in  action,  it  cannot  be 
taken  in  execution:  12  Vict.  No.  1,  s.  5  (18).    His  garnishee  order 
is  founded  on  the  judgment,  and  not  on  the  writ ;  and  it  is  the 
writ,  not  the  judgment,  that  binds.    There  is  no  defence  as  to  the 
o6l.  Stephen  admits  Evans's  claim,  promises  to  pay  it  to  his  bank, 
but  does  not  do  so.    It  is  Stephen  s  own  wrong-doing  that  lets 
the  31st  of  December  find  the  money  in  his  hands.   Besides  that, 
he  admitted  he  could  always  get  it  out  of  the  Treasury. 

Faucett,  J.,  after  stating  the  facts,  continued — The  right  to 
the  accruing  dividends  was  an  "equitable  interest"  of  Woodyear 's, 
and  as  such  was  bound  by  the  registration  of  the  writ  of  execu- 
tion before  the  assignment  to  Evans.  Woodyear  and  his  wife 
assigned  their  interest  in  the  accruing  dividends  to  Evans. 
That  assignment  would  have  entitled  Evans  to  the  receipt  of 
those  dividends.  Notice  of  that  assignment  was  given  to  Stephen. 
I  quite  agree  that  the  notice  of  that  assignment  would  have 
bound  the  debt  in  equity,  even  without  Stephen  s  assent.  It  is  a 
olear  principle  of  equity  that  such  a  notice  would  be  binding  on 
Stephen.  The  Woodyears  had  got  rid  of  their  right  to  the  debt 
or  dividends.  I  agree,  too,  that  assuming  Stephen  did  assent  to 
the  assignment,  in  an  ordinary  case  he  would  have  been  liable  to 
Evans.  If  he  had  given  a  formal  assent  he  would  have  been 
liable  to  an  action  for  money  had  and  received.  If  there  was 
nothing  else  in  the  case  the  action  would  have  been  properly 

(18)  2  OL  SUt.  2212. 
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brought.  But  all  this  took  place  whilst  he  was  acting  as  official  1882 
assignee.  But  if  he  can  be  sued  for  the  way  in  which  he  acted,  Evans 
he  cannot  protect  himself  under  the  plea  of  a  wrong  form  of  st»^^. 
action.  Forms  of  action  are  not  now  of  much  importance.  The 
action  for  money  had  and  received  is  an  equitable  action  of  wide 
application.  Notwithstanding  the  assent  of  Stephen — given  after 
the  execution  writ  had  been  registered — the  judgment  creditor 
gets  an  order  of  attachment  of  the  very  moneys  in  question.  Tf 
there  had  been  any  doubt  as  to  the  particular  moneys,  another 
question  might  arise.  But  this  order  was  made  against  the  very 
moneys  in  question.  Some  days  after,  a  garnishee  order,  under 
the  Common  Law  Procedure  Act,  is  made  on  the  22nd  of  Novem- 
ber ;  that  comes  subsequently  to  the  assent.  The  official  assignee 
does  not  oppose  the  writ  of  attachment.  He  does  not  say  the 
dividends  belong  to  Evans,  and  not  to  Woodyear.  I  think  he 
ought  to  have  laid  the  facts  before  the  judge.  In  England  there 
is  an  Act  enabling  the  judge  to  call  upon  two  claimants  to  a  debt 
to  interplead.  Why  it  has  not  been  introduced  here  I  do  not 
know.  Banks,  we  know,  never  oppose  these  writs  of  attachment ; 
they  submit  to  the  order  of  the  Court,  pay  over  the  money,  and 
rely  upon  the  protection  of  the  31st  section  of  the  Common  Law 
Procedure  Act  Because  of  some  mistake  made  by  the  official 
assignee,  or  because  he  did  not  do  all  that  he  might  have  done,  a 
garnishee  order  was  made  that  possibly  ought  not  to  have  been 
made.  I  don't  mean  to  censure  a  person  for  his  conduct  who  is 
not  before  us.  He  says,  I  am  protected  by  the  Act.  He  pays  it 
over  to  the  judgment  creditors  in  obedience  to  that  order.  It 
appears  to  me  that  by  that  payment  Stephen  was  discharged 
as  against  Woodyear,  or  any  one  claiming  that  money.  We  are 
told  that  there  was  no  debt  to  Woodyear  when  that  order  was 
made.  But  if  Stephen  has  substantially  paid  over  the  moneys  in* 
dispute — the  moneys  affected  by  the  order — he  is  discharged.  I 
think  it  was  intended  to  be  a  substantial  protection  for  anyone 
paying  the  sum  specified  in  the  order.  He  may  be  possibly  liable 
to  be  sued  for  neglecting  his  duty  in  not  informing  the  judge. 
But  an  order  of  this  Court  cannot  be  set  aside  in  the  manner 
adopted  here.  On  these  two  grounds  I  think  the  verdict  alto- 
gether wrong:  first,  because  the  writ  of  execution  bound  the 
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1882  dividends ;  and  secondly,  because  Stephen  having  paid  these  same 
Evans  moneys  over  under  the  garnishee  order,  is  protected  by  it 
Stephxk.  ■"•  ^^  ^^^  question  the  principle  laid  down,  that  an  official 
assignee,  who  has  paid  over  a  dividend  to  a  wrong  person,  cannot 
say  that  an  action  may  not  be  maintained  against  him.  But  the 
person  injured  can  apply  to  the  Insolvent  Court  for  an  order  of 
payment,  and  because  the  official  assignee  is  an  officer  of  that 
Court  all  that  is  required  can  be  done  there.  An  action  for 
money  had  and  received  would  therefore  seem  superfluous  alto- 
gether. There  seems  no  reason  why  Evans  should  go  into  an 
inferior  court. 

Then  it  is  said  part  of  the  dividends  are  the  wife's  moneys. 
That  may  be,  though  it  does  not  clearly  appear,  but  still  the  55L 
is  protected  by  the  order.  In  any  case,  as  to  the  551,,  the  verdict 
was  wrong. 

As  to  the  35L,  that  stands  in  another  position ;  he  is  obliged  by 
an  Act  to  pay  balances  that  have  remained  in  his  hands  for  a 
certain  time  into  the  Treasury,  and  he  has  done  so.  Though  he 
has  complied  with  an  imperative  Act,  it  is  now  said  he  can  be 
sued  for  it.  The  Treasurer,  doubtless,  will  pay  it  over  to  Mr. 
Evans ;  but  such  a  thing  as  suing  an  official  assignee,  who  has 
applied  a  surplus  in  his  hands  as  directed  by  the  law,  is  the 
wildest  application  I  have  heard  of. 

WiNDEYER,  J.  I  concur.  I  wish  to  add  I  think  it  very  desir- 
able that  there  should  be  some  amendment  of  the  law,  which 
would  enable  a  judge,  on  an  application  for  a  garnishee  order,  to 
entertain  the  question  of  the  rights  of  third  parties,  as  in 
England.  Over  and  over  again  I  see  cases  of  hardship  and  in- 
justice arising  from  the  present  state  of  the  law. 

Appeal  allowed.     Judgment  for  defendant 

Attorneys  for  plaintiff :  Heron  A  Smith. 
Attorney  for  defendant:  0.  M.  Dunn. 
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TROTTEH  r.  BENNETT  and  Others. 


1882 


Evidence — Cross-examination — Ansuers  to  irrelevant  questions,  w      - 

Counsel  asking  a  question  irrelevant  to  the  issue  is  bound  by  the  answer  of  the 
witness,  and  cannot  call  evidence  to  contradict  him. 

And  this  is  the  case  though  the  question  was  originally  relevant  to  the  issue, 
but  has  become  irrelevant  by  the  disclaimer  of  the  opposite  party. 

The  plaintiff  suing  upon  a  contract  signed  by  the  defendants*  agent  disclaimed 
relying  on  the  agent's  general  authority,  and  placed  his  case  on  a  ratification  of 
the  contract  by  the  defendant.  The  defendant  cross>ezamined  the  agent  as  to  his 
general  authority  and  proposed  to  call  evidence  to  contradict  him. 

Hdd,  that  he  could  not  do  so.  After  the  plaintiff's  disclaimer  the  question  was 
irrelevant,  and  the  witness's  answer  was  binding. 

Action  for  breach  of  contract.  Plea,  non  assumpsit  Verdict 
for  the  plaintiff. 

Heydon,  for  the  defendants,  moved  for  a  Rule  nisi,  on  the 
ground  that  evidence  had  been  improperly  rejected. 

Sir  J.  Martin,  C.J.  In  this  case  the  plaintiff  sued  for  breach 
of  a  contract  by  which  the  defendants  authorised  the  plaintiff  to 
put  up  an  advertising  mirror  at  certain  stations.  Amongst  other 
defences,  the  defendants  pleaded  that  they  did  not  make  the 
contract.  In  fact  it  was  not  signed  by  the  defendants,  but  by  an 
agent  (Jeanett)  pui'porting  to  act  on  their  behalf.  The  question 
before  the  jury  was  whether  the  defendants  were  bound.  The 
plaintiff  did  not  put  his  case  on  the  ground  that  the  defendants 
had  specially  authorised  this  contract  or  given  a  general  authority 
to  Jeanett,  but  that  whatever  his  authority  might  have  been  this 
particular  contract  was  afterwards  ratified  by  the  defendants. 
The  plaintiff's  counsel  distinctly  disclaimed  going  on  Jeanett  s 
general  authority.  Jeanett,  the  person  who  signed  the  contract, 
was  called  by  the  plaintiff  to  prove  the  ratification  of  the 
contract.  He  was  cross-examined  as  to  whether  his  general 
authority  was  not  different  from  that  he  had  deposed  to.  The 
plaiutiff's  counsel   having  disclaimed  reliance  on  the  general 


162  CASES  AT  LAW.  [N.  S.  W.  R. 

1882  authority,  His  Honour  refused  an  application  of  the  defendants 
Trottkr  ^  call  evidence  to  show  what  Jeanett's  general  authority 
bJhett.    really  was. 

Now  the  law  is  clear  that  you  may  ask  any  questions  of  a 
witness  to  impugn  his  credit,  though  such  questions  do  not  touch 
any  of  the  issues:  but  where  such  a  question  does  not  touch  any 
issue,  the  cross- examiner  is  bound  by  the  answer.  You  cannot 
put  irrelevant  questions,  the  answers  to  which  may  discredit  a 
witness,  and  afterwards  tender  evidence  to  contradict  those 
answers.  In  this  particular  case  the  questions  were  put  by  the 
defendants*  counsel  inquiring  into  the  witness's  general  authority. 
They  were  beside  the  issue  after  the  plaintiflF's  disclaimer.  It 
was  not  open  to  the  defendants  to  call  evidence  to  contradict  him 
on  this  particular  point.  I  think,  therefore,  His  Honour  was 
perfectly  right.  As  to  the  evidence,  we  do  not  think  the  jury  so 
clearly  wrong  as  to  justify  us  in  granting  a  new  trial. 

Faucett  and  Windeyer,  JJ.,  concurred. 

Bvle  refused. 

Attorneys  for  plaintiflf :  Shorter,  Fitzgerald  <fe  Aaher. 
Attorneys  for  defendants:  Slattery  &  Heydon. 


May  2.  KIR  WIN  v.  PEARSON. 

Evidence—  WriUen  agreement — Parol  variatum— Collateral  agreement. 

P.  signed  a  paper,  "I  have  this  day  sold  to  K.  2000  sheep,  and  agree 
to  depasture  the  same  for  three  months,  and  have  accepted  his  promissory  notes, 
&c."  K.  took  charge  of  the  sheep,  which  remained  feeding  on  P.'s  land,  when 
P.  subsequently  seized  them.     In  an  action  of  trespass  by  K., 

Held,  that  oral  evidence  was  admissible  to  show  that  P.  signed  the  paper  on  the 
understanding  that  one  R.  would  endorse  K.'8  notes,  and  that  until  such  en- 
dorsement there  should  be  no  complete  sale. 

Lhidley  v.  Lacey  (17  C.B.,  N.S.  578),  foUowed. 

Trespass  and  trover  of  sheep.  Pleas — Not  guilty,  and  Not 
possessed.  Trial  before  Sir  Geo.  Innes,  J./ and  a  jury  of  four,  at 
the  Sydney  sittings,  8th  March,  1882. 
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The  plaintiffs  case  was  that  he  purchased  the  sheep  from  the         1882 
defendant,  who  then  signed  the  following  agreement : — "  I  have      Kirwin 
this  day  sold  to  Kirwin  2000  sheep,  branded     .     .     .    and  agree     p^j^^g^j^^ 
to  depasture  the  same  for  three  mouths  f lom  date  of  sale,  and 
have  accepted  his  promissory  notes  at  six  months  for  122^.,  1221. 
and  123i."      The  next  day  the  plaintiff  assumed  charge  of  the 
sheep,  which,  however,  remained  on  Pearson's  land  until  seized 
by  him. 

For  the  defei^ce  the  following  evidence  was  tendered  and  the 
plaintiff's  objection  to  its  admission  overruled.  One  Stuart 
stated  that  he  drew  up  the  document  and  read  it  aloud  to 
the  parties.  Pearson  said,  "  You  have  not  put  that  clause  in, 
'provided  Raymond  endorses.'  I  don't  care  to  sign  till  that 
is  in :  that  is  the  understanding  we  sell  the  sheep  on."  Stuart 
turned  to  Kirwin  and  said,  "You  understand,  Kirwin,  these  sheep 
are  to  remain  on  Pearson's  land  till  I  obtain  the  endorsement  to 
be  a  security  for  Pearson."  Kirwin  said,  "  All  right."  On  the 
faith  of  these  statements  Pearson  signed  the  document.  Raymond 
refused  to  endorse,  whereupon  Pearson  resumed  possession  of  the 
sheep,  which  was  the  trespass  sued  for.  His  Honour  directed 
the  jury  that  if  they  thought  the  sale  was  merely  inchoate  until 
Raymond's  endorsement  was  obtained,  they  should  return  a 
verdict  for  the  defendant,  which  they  did. 

Bruce  Smith  for  the  plaintiff  now  moved  for  a  Rule  nisi  for  a 
new  trial  on  the  grounds:  1.  That  parol  evidence  was  wrongly 
admitted  to  add  to  a  written  contract;  2.  That  the  verdict  was 
against  evidence.  To  take  the  second  ground  first:  even  if  the 
evidence  were  rightfully  admitted,  the  non-endorsement  of  the 
notes  did  not  entitle  the  defendant  to  treat  the  contract  as 
rescinded.  The  notes  were  given  him,  and  that  was  a  part 
performance  in  his  favour,  and  thereupon  "  the  condition  prece- 
dent changes  its  character  and  becomes  a  warranty  or  independent 
agreement,  affording  no  defence  to  an  action,  but  giving  right  to 
a  cross  action  for  damages:"  Benjamin  on  Sales,  2nd  ed.,  p.  452. 
[Sib  J.  Martin,  C.J.  How  does  a  vendor  entitled  to  endorsed 
notes  get  any  part  of  the  consideration  by  taking  unindorsed 
notes,  unless  he  waives  his  right  to  the  endorsement?]    The  con- 
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1882  tract  says  nothing  about  endorsement.  The  parol  evidence  offered 
KiRwiN  ^  *^d  that  teim  to  a  written  contract  and  was  therefore 
PkaLon.    inadmissible. 

Sir  J.  Martin,  C.J.,  stated  the  facts  and  continued — It  is  con- 
tended that  the  evidence  as  to  the  endorsements  was  wrongfully 
admitted  on  the  ground  that  the  paper  contained  the  complete 
contract.  As  a  general  rule  that  is  so.  Where  there  are  letters 
or  interviews  or  any  amount  of  suggestions,  if  a  complete  con- 
tract is  drawn  up,  the  antecedent  negotiations  cannot  be  gone 
into.  That  is  the  case  of  Shore  v.  Wilson  (1),  where  the  point 
was  fully  discussed.  But  here  the  evidence  sought  to  be  ad- 
mitted does  not  contradict  anything  in  the  written  paper.  What 
was  sought  to  be  established  was  that  when  the  contract  was 
signed  there  was  a  distinct  stipulation  that  the  sheep  should  not 
be  handed  over  to  the  plaintiff  until  the  bills  were  endorsed; 
showing  a  collateral  oral  agreement,  beside  the  written  contract. 
I  think,  therefore,  His  Honour  was  right  in  admitting  the 
evidence. 

A  reference  to  LincUey  v.  Lacy  (2),  would  have  removed  all  diflS- 
culties  if  I  had  had  any  doubt.  There  the  plaintiff,  who  was  in 
pecuniary  difficulties,  on  being  sued  by  one  Chase,  was  about 
to  place  his  affairs  in  liquidation.  Lacey  wished  him  not  to  do 
this  and  offered  to  buy  his  furniture  and  pay  off  Chase.  The 
memorandum  of  sale  contained  this  passage,  "  Lindley  authorises 
Lacey  to  settle  the  action  Chase  v.  Lindley"  As  far  then  as  the 
written  contract  showed,  Lacey  was  authorised  but  not  bound  to 
settle  Chase's  action.  He  did  not  settle  it,  and  thereupon 
Lindley  sued  him.  The  question  was,  was  Lacey  bound  to  settle 
it  ?  To  show  that,  evidence  was  tendered,  and  after  objection, 
admitted,  that  before  signing  the  memorandum  Lindley  said  to 
Lacey,  "  Am  I  to  understand  that  Chase's  bill  is  to  be  settled  ? 
because  that  is  the  ground-work  of  the  whole."  That  to  this 
Lacey  replied,  "Yes,  I  will  see  it  settled;"  and  that,  thereupon, 
Lindley  signed  the  agreement.  On  the  motion  for  a  new  trial  it 
was  urged  that  evidence  of  a  previous  parol  agreement  should 
not  have  been  received,  the  bargain  between  the  parties  having 

(1)  9  a.  &  Fin.  356.    (2)  17C.B.,  N.S.  678;10  Jur.,  N.a  1103;  34L.J.,  C.P.  7. 
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been  reduced  into  writing.     ErU,  C.J.,  in  his  judgment,  in       1882 
p.  585,  says : — "  The  jury  found    ....    that    there    was     kirwin 
a  distinct    collateral    agreement    by  the  defendant    that    he    p^^^jj 
would  take  up  the  bill  (Chase's)  if  the  plaintiflT  wcfuld  forbear 

calling    his    creditors    together I    take    it    to   be 

substantially  the  same  as  if,  the  agreement  for  the  sale  of  the 
goods  being  before  them,  Lacey  had  said  to  Lindley:  'In  consi- 
deration of  your  signing  that  agreement,  I  will  settle  Chase's 
bill?'  A  long  stream  of  cases  has  been^ referred  to  by  my  brother 
Hayes,  but  they  all  reduce  it  to  a  question  of  fact,  as  does  almost 
every  case  which  turns  upon  the  construction  of  a  written  con- 
tract If  the  instrument  shows  that  it  was  meant  to  contain  the 
whole  bargain  between  the  parties,  no  extrinsic  evidence  can  be 
admitted  to  introduce  a  term  which  does  not  appear  there.  But, 
if  it  be  clear  that  the  written  instrument  does  not  contain  the 
whole,  and  the  jury  find  that  there  was  a  distinct  collateral 
verbal  f^eement  between  the  parties,  not  inconsistent  with  the 
written  contract,  the  law  does  not  prohibit  such  distinct  collateral 

agreement  from  being  enforced It  is  clear,  therefore,  that 

it  there  be  a  distinct  collateral  oral  agreement  between  the 
parties,  it  is  immaterial  whether  it  precedes,  or  is  contem- 
poraneous with  the  written  agreement The  rule  therefore 

will  be  discharged."  The  other  judgments  are  to  the  same  effect. 
Quite  in  accordance  with  this  was  the  case  of  Wallace  v. 
UUdl  (3). 

It  appears  to  me  that  these  cases  are  substantially  like  the 
present.  Here,  as  there,  before  the  contract  is  signed,  a  distinct 
assurance  is  given  that  the  notes  shall  be  endorsed  by  Raymond, 
and  that,  until  such  endorsement,  the  defendant  shall  retain  his 
property  in  the  sheep.  I  think  His  Honour  did  perfectly  right 
in  admitting  the  evidence.  It  was  offered  not  to  vary  the  con- 
tract, but  to  show  that  the  contract  was  entered  into  on  the 
faith  of  a  certain  stipulation.  It  would  be  very  unsatisfac- 
tory if  the  law  prevented  evidence  being  given  of  any  stipu- 
lation such  as  this,  on  the  faith  of  which  a  man  may  have  signed 
a  contract.  But  the  law  is  not  so,  and  therefore  the  Rule  must 
be  refused. 

(3)  11  C.B.  N.S.  369j  8  Jur.  N.S.  745;  31  L.J.  C.P.  100. 
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1882  Faucett,  J.    To  succeed  in  this  action  it  was  necessary  for  the 

KiRwiN  plaintiff  to  show  the  sheep  were  his  property  at  the  time  of  the 
Pearson,  seizure.  In  order  to  show  that  he  put  in  a  document  which  he 
called  an  aorreement.  Primd  facie,  it  seems  a  complete 
contract.  If  it  is  complete  it  cannot  be  varied  by  parol  evidence. 
The  law  is  clear  as  to  that.  But  it  is  equally  clear  that,  in 
certain  cases,  a  collateral  agreement  entered  into  before  or  con- 
temporaneously with  a  written  contract,  may  affect  that  contract 
to  a  certain  degree. 

In  Rogers  v.  Hadley  (4),  in  p.  253  of  the  Law  Journal  report, 
Wilde,  B.,  says: — "But  a  document  headed  'bought  and  sold 
note/  and  signed  by  the  party,  is  not  necessarily  a  contract  at 
all.  It  is  always  competent  to  the  parties  to  show  that  a  contract 
was  not  made  in  that  mode,  and  it  is  necessary  for  anyone  to 
establish  a  written  contract  to  prove  not  merely  that  a  certain 
paper  bears  the  defendant's  signature,  but  that  he  rrvade,  as  well 
as  sigTied,  the  contract."  So  there  are  two  questions — Was  that 
paper  signed?  and  was  the  contract  made?  In  other  words  you 
must  show  that  the  document  was  meant  by  the  parties  to  be  a 
contract  at  that  time.  Then  we  may  look  at  the  surrounding 
circumstances  to  see  if  the  contract  was  to  be  held  in  suspense 
until  something  else  was  done.  The  cases  show  that  the  docu- 
ment is  not  conclusive,  though  apparently  a  complete  contract. 
In  Wallis  v.  Littell  (3)  nothing  could  be  more  complete  on  the 
face  of  it  than  the  written  contract.  Yet  it  was  distinctly  held 
that  it  might  be  shown  by  oral  evidence  that  it  was  not  intended 
to  take  effect  until  something  else  was  done.  That  was  a  very 
strong  case.  Erie,  C. J.,  in  his  judgment,  says : — "  It  was  con- 
tended for  the  plaintiff  that  the  present  case  could  be 
distinguished  from  those  cited  on  the  ground  that  the  intention 
here  was  that  the  written  agreement  should  take  some  effect,  but 
should  be  liable  to  be  defeated  if  the  event  mentioned  in  the  oral 
agreement  happened.  A  stipulation  for  immediate  possession, 
and  the  facts  that  money  was  paid  by  the  plaintiff,  and  a  cow 
sold  by  the  plaintiff  in  part  execution  of  the  agreement,  were 
relied  on  to  show  that  the  oral  agreement  was  a  defeasance 

(3)  11  C.B.  N.S.  369;  8  Jur.  N.S.  745;        (4)  2  H.  &  C.  227  ;  32  L.J..  Ex.  241. 
31  L.J.  C.P.  100. 
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merely,  and,  if  so,  it  would  be  in  contradiction  of  the  written  agree-        1882 
ment  which  was  in  terms  absolute.    But  this  is  a  question  of  fact."     kirwin 
The  same  argument  as  to  part  performance  by  the  delivery  of  the    p^^g^^j^ 
sheep  and  the  taking  of  the  notes — has  been  used  here  to-day. 

In  Pym  v.  Campbell  (5)  there  was  an  apparently  complete 
written  contittct  for  the  sale  of  shares.  But  the  Court  held  that 
evidence  to  show  it  was  not  to  be  an  agreement  unless  one 
Abemethie  should  approve  of  it,  was  rightly  admitted.  Erie, 
C.J.,  says  "  The  distinction  in  point  of  law  is  that  evidence  to 
vary  the  terms  of  an  agreement  in  writing  is  not  admissible,  but 
evidence  to  show  that  there  is  not  an  agreement  at  all  is 
admissible.  Compton,  J.  I  also  think  that  the  point  in  this 
case  was  properly  left  to  the  jury.  If  the  parties  had  come  to 
an  agreement,  though  subject  to  a  condition  not  shown  in  the 
agreement,  they  could  not  show  the  condition,  because  the  agree- 
ment on  the  face  of  the  writing  would  have  been  absolute,  and 
could  not  be  varied;  but  the  finding  of  the  jury  is  that  this 
paper  was  signed  on  the  terms  that  it  was  to  be  an  agreement  if 
Abemethie  approved  of  the  invention,  not  otherwise.  I  know  of 
no  rule  of  law  to  estop  parties  from  showing  that  a  paper 
purporting  to  be  a  signed  agreement,  was,  in  fact,  signed  by 
a  mistake,  or  that  it  was  signed  on  the  terms  that  it  should  not 
be  an  agreement  till  money  was  paid,  or  something  else  done." 

The  evidence  was  therefore  rightly  admitted,  and  the  jury 
have  found  that  Raymond's  endorsement  was  the  foundation  of 
the  contract — that  until  that  was  obtained  there  was  no  contract. 
The  production  of  a  paper  signed  by  the  parties  aflTords  a  strong 
presumption  that  it  is  the  complete  contract ;  but  there  are 
other  circumstances  in  the  case  which  support  the  view  the  jury 
have  taken.  [His  Honour  here  dealt  %vith  the  evidence.]  I 
think  the  Rule  should  be  refused. 

Sir  G.  Innes,  J.  I  concur  in  thinking  that  the  evidence  was 
rightly  admitted,  and  that  the  Rule  should  be  refused. 

Rule  refused. 

Attorney  for  the  plaintifi*:  /.  Thompson,  agent  for  Welsh,  of  Hay. 
Attorney  for  defendant:  De  Lissa,  agent  for  Read,  of  Hay. 
(5)  6  El.  &  Bl.  370 ;  2  Jur.  N.S.  641 ;  25  L.J.,  Q.B.  277. 
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NIPPER  V.  WATSON. 


— — —    ^'Navigation  Act  0/1871"  (37  Vict.  No.  7),  88.  17,  18,  Id^-Non-liabilUy  of  Govern- 
^^     '  ment  for  negligence  of  officers  oj  Marine  Board — **  Claims  against  Cohmal 

Government  Act''  (39  Vict.  No.  38),  ss.  2,  3,  5^Pleading. 

The  Government  has  not  such  **  control  and  supervision"  of  the  Marine  Board 
as  to  render  it  liable  for  damage  caused  by  the  negligence  of  the  Board's  oflScers. 

An  allegation  of  duty,  or  of  a  control  given  by  statute,  is  an  inference  of  law* 
and  can  be  discussed  on  demurrer. 

Qucere,  whether  the  ** Claims  against  Colonial  Government  Act"  entitle  a  subject 
to  bring  an  action  for  tort  against  the  Government. 

Waleley  v.  Lackey  (1  N.S.W,  L.R.  274),  and  Municipality  of  Numba  v.  Lackey 
{id.  299),  observed  on. 

This  was  a  demurrer  to  a  declaration  against  the  Government 
The  declaration  alleged  that  the  plaintiffs  were  owners  of  the 
steam  vessel  Argyle,  trading  between  Sydney  and  Grafton,  which 
said  vessel  had  frequent  occasion  to  navigate  the  Clarence  River, 
where  there  is  a  reef  of  rocks  known  as  the  South  Arm,  and  the 
Government  long  before  had  under  35  Vict.  No.  7,  and  by  the 
several  Acts  incorporated  therewith,  been  invested  with,  and  had 
accepted  and  exercised,  the  control  and  supervision  of  a  certain 
corporate  body,  the  Marine  Board,  which  Board  by  virtue  of  the 
said  Acts  had  been  invested  with  full  powers,  subject  as  aforesaid, 
to  undertake  the  superintendence  of  lights,  and  other  sea,  harbour, 
and  river  marks  within  their  jurisdiction,  including  the  river 
Clarence ;  and  by  virtue  of  the  said  Acts,  the  Commissioner  of 
Customs  and  others  were  and  are  entitled  to  receive,  and  did 
receive,  certain  harbour  and  light  rates,  from  vessels  navigating 
the  said  river,  which  said  rates  the  said  commissioner  and  others 
were  by  the  said  Acts  required  to,  and  did  account  for,  and  pay 
to  the  Colonial  Treasurer,  to  be  by  him  paid  into  the  Consolidated 
Fund  of  the  colony;  and  it  thereupon  became  the  duty  of  the  said 
Government  to  control  and  supervise  the  said  Board,  in  its  super- 
intendence of  the  lights  and  marks  in  the  said  river,  so  that  the 
said  river  should  be  in  a  reasonably  safe  and  fit  state  for  vessels 
lawfully  navigating  it ;  and  although  the  Board  and  Government 
were  provided  with  funds,  fully  sufficient,  yet  the  Government 
neglected  their  duty,  and  did  not  take  any  care  in  controlling  and 
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supervising  the  Board  in  its  superintendence  of  lights  and  marks, 
insomuch  that  a  certain  buoy,  which  for  a  long  time  had  been  sta-  n»pbr" 
tioned  at  a  certain  point,  on  the  seaward  side  of  the  said  reef,  and  ^^*^- 
which  buoy  had  become  known,  and  had  served  as  a  warning  to 
mariners  navigating  the  river,  of  the  position  of  the  reef 
was  removed  by  the  Board,  and  placed  at  another  point,  without 
any  proper  mark  being  placed  in  the  said  part  of  the  river 
to  indicate  to  persons  navigating  the  river  the  spot  from  which 
the  buoy  had  been  taken,  and  without  any  other  means  used  to 
give  to  such  persons  due  notice  of  the  altered  position  of  the  said 
buoy,  whereby  the  plaintife,  by  their  mariners,  were  deceived  in 
determining  the  true  position  of  the  reef,  and  the  vessel  struck 
upon  the  reef,  and  was,  in  consequence,  lost.  And  the  plaintiffs 
claimed  10,0002. 

To  this  declaration  the  defendant  demurred,  on  the  grounds:  1, 
That  the  Government  is  not  liable  in  an  action  of  tort ;  2.  That 
the  declaration  discloses  no  liability  on  the  part  of  the  Govern- 
ment ;  3.  That  any  duties  of  the  Government  in  connection  with 
the  Marine  Board  are  not  such  as  to  involve  responsibility  for  any 
act  or  default  of  the  Board ;  4.  That  there  is  no  such  duty  imposed 
by  law  upon  the  Government,  as  alleged  in  the  declaration ;  6. 
That  it  is  not  shown  that  the  alleged  act  or  default  of  the  Board 
was  known  to,  or  authorised  by  the  Government. 

Scdamans,  Q.C.  (C  B,  Stephen  with  him),  for  the  demurrer — 
Our  first  point  is  that  the  Government  is  not  liable  for  torts. 
The  claims  against  Government  Act  (1)  only  affected  the 
mode  of  procedure,  and  did  not  render  the  Government  liable 
where  the  Crown  was  not  liable  before.    [SiB  J.  Martin,  C.J. 

1  know  what  the  "  Queen's  Government"  is ;  and  I  know  what 
"  the  Governor"  means.  But  what  is  meant  by  "  the  Government"  ? 
We  should  like  to  hear  the  other  side.] 

Brtice  Smith  {PUcher  with  him)  in  support  of  the  declaration 
—An  action  in  tort  will  lie  against  the  Government  now.  Section 

2  says  "  any  just  claim  or  demand"  (1).  Section  3  says  "  the  pro- 
ceedings and  rights  of  parties  therein  shall  as  nearly  as  possible 

(1)  37  Vict.  No.  38;  1  01.  SUt.  182. 
N.8.W.K.,  VoL  IIL,  Uw.  0 
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1882  ...  be  the  same  as  in  an.  ordinary  case  between  subject  and 
NippKR  subject."  Section  5  speaks  of  "  every  species  of  relief,"  the 
__  ^-  "  restitution  of  rights,"  and  of  the  payment  of  "  damages."     In 

Wakeley  v.  Lackey  (2),  Mr.  Justice  Faticett,  on  page  282,  says : — 
"The  rights  against  the  Crown  are  enlarged  by  this  Act,  and 
claims  for  torts  can  be  brought  under  it."  [Sir  J.  Martin,  C.J. 
That  passage  is  not  necessary  for  the  decision.]  In  the  Munici- 
pality of  Numba  v.  Laclcey  (3),  Mr.  Justice  Faucett  and  Sir  W. 
Manning  decided  that  trespass  would  lie  against  the  Government 
under  this  Act.  [Windeyer,  J.  In  both  those  cases  I  reserved 
my  opinion  whether  an  action  for  tort  would  lie.  Sir  J. 
Martin,  C.J.  Does  that  Act  create  new  kinds  of  claims,  or  does  it 
merely  provide  a  more  convenient  procedure  for  asserting  claims 
already  sustainable?  But  how  do  you  make  out  the  control 
here?]  The  control  and  the  duty  to  supervise  are  alleged  as  facts 
in  the  declaration,  and  cannot  be  disputed  on  demurrer.  [Sir  J. 
Martin,  C.J.  On  the  contrary,  they  are  inferences  of  law  drawn  from 
Acts  referred  to  in  the  declaration,  and  can  be  disputed  now.] 
The  "Navigation  Act"  of  1871  (4)  gives  the  control :  s.  17  com- 
pels the  Board  to  report  and  account  to  the  Treasurer,  and  its  acts 
may  be  disallowed  by  the  Governor:  s.  18  vests  the  power  of 
appointing  the  officers  in  the  Governor,  and  they  are  paid  out  of 
public  moneys;  by  s.  19,  the  Board  is  declared  to  be  "  the  depart- 
ment to  undertake  the  general  superintendence  of  all  matters 
within  its  jurisdiction:  by  various  sections  all  tolls,  fees,  and 
penalties  are  directed  to  be  paid  into  the  Treasury.  [Sir  J. 
Martin,  C.J.  By  ss.  5  and  8  the  Board  is  partly  elective.]  Such 
an  action  will  lie:  Gibbs  v.  Liverpool  Docks  (5);  Southampton  and 
Itckin  Floating  Bridge  CoDipany  v.  Southampton  Local  Board  of 
Health  (6).  The  Government  having  accepted  the  tolls  are  liable. 
[Sir  J.  Martin,  C.J.  You  are  suing  the  Government,  not  the 
Board.  There  is  no  "acceptance"  by  the  Government:  the  Board 
pay  the  tolls  by  direction  of  the  statute.]  The  Board  have  no 
property  we  could  levy  on. 

(2)  1  N.S.W.,  L.R.  274.  (5)  3  H.  &  N.  164 ;  27  L.J.  Ex.  321 ; 

(3)  1  N.S.  W.,  L.R.  299.  4  Jur.  N.S.  636. 

(4)  35  Vict.  No.  7;  2  01.  Stmt  1557.     (6)  8  El.  &  Bl.  801 ;  28  L.J.Q.B.  41; 

4  Jur.  N.S.  1298. 
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No  reply  was  called  for.  1882 


l^IPPKR 

Sm  J.  Martin,  C.J.    I  regard  this  action  as  a  somewhat  bold         r. 


experiment  to  make  the  Government  responsible  for  a  matter 
with  which  they  are  in  no  way  mixed  up.  Under  36  Vict.  No.  7  (7) 
power  was  given  to  the  Oovemment  to  call  into  existence  a 
corporate  body,  styled  the  Marine  Board,  consisting  of  seven 
members,  four  of  whom  were  to  be  nominated  by  the  Govern- 
ment, and  three  to  be  elected  in  a  way  pointed  out  by  the  Act. 
This  Board  by  sea  19  is  invested  with  full  powers  to  carry  out 
the  provisions  of  the  Act.  The  action  is  brought  against  the 
Government  for  a  breach  of  duty  on  the  part  of  the  Government 
leading  to  the  stranding  and  ultimate  loss  of  the  plaintiff's 
vessel.  The  declaration  alleges  that  the  Government  had, 
mider  the  Acts  mentioned,  accepted  and  exercised  the  control 
and  supervision  of  the  Marine  Board,  which  Board  had  been 
invested  with  full  powers  to  superintend  sea  and  river  marks* 
The  declaration  then  goes  on  to  allege  that  it  w&s  the  duty  of  the 
Government  to  supervise  and  control  the  Board,  so  that  the  river 
should  be  in  a  reasonably  safe  state  for  vessels  entering,  and 
navigating  the  same;  but,  nevertheless,  the  Government  had 
n^lected  their  duty  although  they  had  funds  in  hand,  and  did 
not  take  due  and  reasonable  care  in  supervising  the  board  with 
reference  to  the  placing  of  marks  insomuch  that  a  certain  buoy 
was  removed,  no  due  notice  being  given  of  its  removal,  and  in 
eonsequence  the  plaintiff's  vessel  struck  on  the  reef  and  was  lost 
The  breach  of  duty  alleged  is  in  not  supervising  the  Board.  The 
action  is  brought  not  for  some  misfeasance  on  the  part  of  any 
officer  of  the  Government,  but  for  not  supervising  certain  persons 
who  had  a  duty  towards  the  plaintiffs. 

In  the  fii-st  place  do  those  Acts  invest  the  Government  with  the 
control  and  supervision  of  the  Board  ?  It  has  been  said  that  we 
most  on  demurrer  take  this  for  granted,  because  the  plaintiff  has 
chosen  to  allege  it.  I  do  not  think  that  is  so,  for  the  controlling 
power  is  alleged  to  be  derived  from  certain  Acts  of  Parliament. 
We  have  judicial  notice  of  these  Acts,  and  may  of  course  look  to 
them.    Sees.  17, 18,  and  19  of  35  Vict  No.  7  (4)  are  said  to  create 

(7)  35  Vict.  No.  7;  2  01.  Stat.  1657. 
02 


Watson. 
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1882  this  the  controlling  power.  But  sec.  17  merely  provides  that 
KippsR  Board  shall  make  reports  of  accounts,  eta,and  the  (Jovemment  may 
Watoon  disallow  any  of  the  items.  No  control  is  there  given  as  to  laying 
down  beacons  or  taking  up  buoys ;  simply  a  power  to  pass  accounts 
or  disallow  items.  The  18th  sec.  provides  for  the  appointment  by 
the  Government  of  certain  officers  who  may  be  recommended  for 
appointment  by  the  Board.  The  Government  has  not  even  power 
to  appoint  any  officer  originally.  Persons  so  appointed  are  in  no 
sense  officers  of  the  Government,  but  are  selected  by  the  Board ; 
though  the  Government  may  refuse  to  confirm  any  particular 
selection.  The  officers  are  in  fact  appointed  by  the  Board  subject 
to  the  mere  veto  in  the  hands  of  the  Government.  Then  sec.  19 
was  cited  to  show  that  the  Board  was  a  "  department."  But  the 
use  of  the  word  "  department"  does  not  make  the  Board  a  part  of 
the  Government  in  the  same  sense  as  the  departments  of  the 
Treasury  or  the  Public  Worka  Looking  at  these  sections,  the  only 
ones  to  which  we  are  referred,  I  do  not  see  that  the  Government 
are  invested  with  the  alleged  powers. 

I  go  further.  Supposing  they  had  control,  they  have  not  cast  on 
them  the  duty  of  seeing  that  the  Board  did  its  duty.  What  would 
be  the  use  of  creating  the  Board  if  the  Government  had  to  see  to 
the  work  being  properly  done,  or  the  beacons  accurately  placed  ? 
The  cases  in  this  Court  to  which  we  have  been  referred  show  that  in 
the  opinion — but  such  opinion  was  not  necessary  to  either  of  the 
decisions — of  two  Judges  of  this  Court,  an  action  would  lie 
against  the  Government  for  an  injury  done  by  its  officer  in  the 
execution  of  his  duty.  But  here  there  is  no  officer  of  the  Govern- 
ment. Those  cases  go  no  further  than  to  show  that  the 
Government  is  liable  for  the  misfeasance  of  its  officer  in  the 
course  of  his  employment.  Even,  therefore,  if  we  regard  this 
alleged  controlling  power  as  existent,  this  action  would  not  lie. 

WiNDEYER,  J.  I  concur  in  thinking  our  judgment  should  be 
for  the  defendant.  The  declaration  charges  that  it  was  the  duty 
of  the  Government  to  supervise  the  Board,  and  that  by  reason  of 
the  (Jovemment  not  controlling  the  Board,  an  injury  to  the 
plaintiffs  was  caused  by  the  improper  conduct  of  the  Board. 
The  gist  of  the  charge  is  that  the  Government  did  not  properly 
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supervise.     The  rest  of  the  declaration  merely  points  out  how        1882 
ttie  damage  resulted.      The  action  is  undoubtedly  novel,  and      Nippbe 
nothing  has  been  shown  to  justify  us  in  entertaining  the  idea     ^^J^^j^ 
that  such  an  action  would  lie.    Because  it  is  alleged  the  sections 
impose  this  duty  we  are  asked  to  accept  it  as  a  fact.     But  after 
all,  the  supposed  fact  is  nothing  but  an  inference  of  law  de- 
pending on  the  construction  of  a  statute.      It  would  be  most 
unreasonable  to  expect  us  to  defer  giving  our  opinion  of  the  law 
until  after  the  trial.      The  reference  in  the  declaration  to  the 
statutes  invites  us  to  see  now  what  the  law  is.     Certainly  no 
general  power  of  supervising  is  given  by  the  Act. 

To  hold  otherwise  might  lead  to  dangerous  results.  For 
instance,  the  Board  has  power  to  grant  certificates  to  masters  and 
pilots.  Suppose  this  Board,  which  is  not  appointed  as  a  whole 
by  the  Government,  should  from  improper  motives  refuse  a 
certificate,  would  the  Oovemment  be  liable?  Again,  take  the 
case  of  a  magistrate.  He  is  appointed  by  the  Government. 
Suppose  he  makes  ill-use  of  his  powers,  would  the  Government 
be  liable? 

The  cases  cited  do  not  establish  that  a  subject  may  bring  an 
action  of  tort.  The  dicta  relied  on  were  unnecessary  for  the 
decisions,  and  in  one  of  them  I  expressly  declined  to  express  my 
opinion  on  that  point. 

Sm  G.  Innes,  J.    I  concur. 

Judgment  for  the  defendant 

Attorney  for  the  plaintiffs :  fif.  (7.  Brown. 
Attorney  for  the  defendant :  Crown  Solicitor 


174  CASES  AT  LAW.  [N.  S.  W.  R. 


18g2  EVERETT  v,  BAYLISS. 


Mau^       ^^^  ^^'*^^''~^*'^  consecutive  verdicts  against  evidence — Third  trial  granted  on  pay- 
ment of  costs  of  the  second  trial. 

In  an  action  for  malicious  prosecution,  at  the  first  trial  the  plaintiff  recovered 
500/. ;  at  the  second  trial,  750^    Both  verdicts  were  against  evidence. 

A  third  trial  was  granted  on  the  terms  that  the  defendant  pay  the  costs  of  the 
second  trial  and  of  the  motion  within  one  month  of  taxation. 

Motion  for  new  trial.  Action  for  malicious  prosecution.  At 
the  first  trial  the  plaintiff  recovered  5001.  A  new  trial  was 
granted  because  the  verdict  was  against  evidence.  At  the  second 
trial  a  verdict  for  the  plaintiff  was  again  given,  but  this  time  for 
7501,  The  defendant  had  obtained  a  Rule  nisi  for  a  new  and 
third  trial,  on  the  ground  that  the  verdict  was  against  evidence. 

Pilcher  {Sly  with  him)  now  moved  to  make  the  Rule  absolute. 

Salomons,  Q.C.  (Want  with  him)  for  the  plaintiff,  opposed. 

Sib  J.  Martin,  C.J.  This  was  an  action  for  malicious  prose- 
cution. On  the  first  trial  the  jury  returned  a  verdict  for  the 
plaintiff,  with  damages  for  500L  An  application  was  made  by 
the  defendant  to  set  that  aside,  and  the  Court  granted  a  new  trial 
on  the  ground  that  the  verdict  was  against  evidence.  Of  course, 
before  the  Court  came  to  that  conclusion,  it  was  clearly  satisfied 
that  the  evidence  greatly  preponderated  against  the  verdict  A 
second  trial  took  place,  and  a  jury  again  found  for  the  plaintiff 
damages  7502.,  or  2501,  more  on  the  second  occasion  than  on  the 
first.  Again  the  defendant  has  moved  for  a  new  trial  on  the 
same  ground.  The  point  is  whether  the  Court  will  allow  a  third 
trial.  There  are  not  many  cases  reported  in  which  the  Court  has 
allowed  a  third  trial ;  but  there  are  some.  No  limit  has  been 
assigned  to  the  number  of  times  the  Court  may  grant  a  new  trial 
if  the  verdict  is  so  unsatbfactory  as  to  warrant  them  in  doing  so. 
Where  it  can  be  seen  very  clearly  that  the  jury  were  in  error  the 
Court  has  not  hesitated   even  after  two  concurrent  verdicts. 


Bayliss. 
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Sometimes,  where  the  Court  was  by  no  means  satisfied  with  pre-  1882 
vious  verdicts,  it  has  declined  to  grant  a  new  trial  where  the  Evbbktt 
matter  in  issue  is  of  small  moment.  In  deference  to  those  deci- 
sions, we  threw  out  during  the  course  of  the  argument  as 
suggestions,  that  the  damages  might  be  reduced.  We  are  told  to- 
day that  the  plaintiff  was  willing  to  forego  700?.,  so  as  to  reduce 
his  claim  to  501.,  but  no  one  is  present  on  the  other  side  to 
consent  to  this.  [Salomons  referred  to  Teas  v.  K&nmedy  (1)]. 
We  are  not  disposed  to  make  our  judgment  depend  on  that  offer. 
There  is  no  controversy  here  as  to  the  question  of  malice;  it  was 
amply  shown.  The  only  point  in  controversy  was  whether  the 
defendant  had  real  and  probable  cause  for  his  prosecution.  We 
thought  that  in  the  first  trial  there  was  ample  evidence  of  such 
cause.  Nothing  was  proved  in  the  second  trial  that  made  it 
stronger  for  the  plaintiff*  than  before.  There  was  additional 
evidence,  but  it  did  not  carry  the  case  any  further.  That  being 
80— and  two  juries  having  found  for  the  plaintiff*— the  case  must 
go  down  for  a  third  trial,  but  not  unconditionally.  We  will 
grant  a  third  trial,  but  not  unless  the  defendant  pays  the  costs 
of  the  last  trial.  That  was  the  course  taken  in  England  on 
several  occasions.  In  Oibson  v.  Muakett  (2),  on  a  motion  for  a  third 
trial,  Tindal,  C. J.,  says  in  p.  434 : — "  Upon  the  general  question,  I 
must  confess  I  am  extremely  reluctant  to  send  a  cause  down 
to  a  third  trial,  when  there  have  already  been  two  verdicts  the 
same  way.  But  there  are  cases,  and  this  appears  to  me  to  be  one 
of  them,  in  which  one  cannot  help  feeling  that  justice  has  not 
been  done  ....  On  payment  of  costs,  the  Rule  may  be  made 
absolute."  I  think  the  same  course  should  be  followed  in  this 
case.  Justice  has  not  been  done.  The  Rule  wiU,  therefore,  be 
made  absolute  on  payment  of  costs. 

WiNDEYER,  J.  I  am  of  the  same  opinion.  The  reasons  for 
granting  the  last  trial  hold  good  now.  The  evidence  in  favour 
of  there  being  reasonable  and  probable  cause  clearly  prepon- 
derates. The  verdict  was  against  evidence  in  the  sense  which 
justifies  the  Court  interfering  to  prevent  injustice.  It  would 
be  inconsistent  with  our  former  decision  not  to  send  it  down 

(1)  2  N.S.W.  L.R.  66.  (2)  3  Sa  N.R.  419,  427. 
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1882       again  for  trial.    It  may  be  said  that  there  is  an  inconsistency  in 
EvBRvrr'  doing  this  only  on  the  condition  that  defendant  pays  the  costs 
Bayliss      ^^  *'^®  ^^*  *'^*' '  ^^^  ^®  cannot  ignore  the  fact  that  two  juries 
returned  a  verdict  for  the  plaintiff. 

Sir  Geo.  Innes,  J.  I  was  very  dissatisfied  with  the  verdict. 
The  plaintiff  stood  alone  in  his  evidence,  and  was  in  direct 
conflict  with  two  sets  of  witnesses.  Under  these  circumstances, 
I  concur  in  the  order  proposed. 

Rule  absolute  on  payment  by  the  de- 
fendant of  the  coats  of  the  second 
trial  and  of  this  motion,  within 
one  mxmth  of  taxation,  otherwise 
verdict  to  stamd. 

Attorneys  for  plaintiff:  Shorter,  FUzgerald  Jk  Asher, 
Attorneys  for  defendant:   Stephen,  Laurence  &  Jaques,  agents 
for  M'Laddan  &  Pilcher,  of  Orange. 

NoTS. — ^The  Court  declined  to  make  any  order  as  to  the  costs  of  the  first  triaL 


May  12.  In  tus  Will  of  JOHN  EUTHERFOED. 

**Skmp  Act  1880"  (44  Vict.  No.  8)— Proftcrfe  duty-^Testator  dying  domidUd  abroad, 
and  possessed  of  personally  in  the  colony. 

The  testator  died  domiciled  in  Scotland,  possessed  of  bills  of  exchange  secured 
by  mortgage  of  station  property  in  this  colony.  Probate  of  the  wiU  was  granted 
by  the  Supreme  Court  to  the  executors ;  but  the  prothonotary  refused  to  issue  the 
probate  unless  probate  duty  were  paid  on  the  personalty  in  the  colony.  On 
motion  for  an  order  directing  the  prothonotary  to  issue  the  probate  without  pay- 
ment of  duty:— 

Held,  that  by  "  The  Stamp  Act  (^  1880 ''  (43  Vict.  No.  3),  a  duty  was  imposed 
on  the  issuing  of  probates  and  letters  of  administration  in  the  colony ;  and  that 
the  prothonotary  was  right  in  refusing  to  issue  probate  without  payment  of  the 
duty. 

MonoN  by  the  executors  of  the  will  of  John  Rutherford, 
deceased,  for  an  order  directing  the  prothonotary  to  issue  probate 
of  the  said  will  without  the  payment  of  duty. 
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The  testator,  John  Rutherford,  died  in  Scotland ;  he  was  domi-        1882 
died  there,  and  never  had  been  domiciled  in  this  colony.  /n  the  Will  of 

Among  other  property,  he  possessed  at  the  time  of  his  death  bills  R^herfoed. 
of  exchange  to  the  value  of  upwards  of  100,OOOZ.,  and  held  mort- 
gages of  station  property  in  this  colony  to  secure  the  payment  of 
those  bills. 

Probate  was  granted  by  the  Court  to  the  executors  of  the  will, 
but  the  prothonotary  refused  to  issue  such  probate  until  payment 
should  be  made  of  probate  duty  on  the  personal  property  in  the 
colony  possessed  by  the  testator  at  the  time  of  his  death.  The 
executors  thereupon  made  the  present  application  to  the  Full 
Court 

Owefn,  and  C.  J.  Manning  for  the  executors — The  duty  imposed 
by  the  Stamp  Act  now  in  force  (44  Vict.  No.  3),  is  a  legacy  and 
succession,  not  a  probate  duty.  In  the  Stamp  Act  of  1865  (29 
Vict  No.  6),  now  expired,  as  well  as  in  the  English  Stamp  Act,  a 
clear  distinction  is  drawn  between  probate  duties  and  duties  on 
l^acies  and  residues.  The  former  is  treated  of  in  Part  2,  and  the 
latter  in  Part  3  of  the  Act  of  1865  (29  Vict.  No.  6).  No  such  dis- 
tinction is  drawn  in  Part  2  of  the  present  Act,  the  heading  to 
which  is  "  Duties  on  estates  of  deceased  persons."  [Sir  J.  Martin, 
C.J.  Look  at  Schedule  2  of  the  present  Act  (1).  Sec.  48  (2)  says 
that  duties  are  to  be  levied  "  according  to  the  duties  mentioned 
in  the  second  schedule."]  That  is,  provided  they  are  payable 
under  the  Act.  If  the  Act  does  not  create  a  probate  duty,  it  is  not 
payable  under  the  schedule.  The  schedule  only  provides  that 
where  duty  is  payable,  the  rate  shall  be  one  per  cent.,  and  shall 
be  paid  by  stamp.    The  schedule  only  fixes  the  rate  of  the  duty, 

(1)  44  Tict  No.  3,  Schedule  U.:—  (2)  44  Vict  No.  3,  boc.  48,  enada:— 

Bums  ON  THB  Estates  of  Deceased  "The  duties  to  he  levied,  collected  and 

Pebsoks.  paid  as  aforesaid  upon  the  estates  of 

PABT  I.  deceased  persons,  shall  he  according  to 

1.  Prohate  or  letters  of  administration  the  duties  mentioned  in  the  second 
to  he  granted  in  respect  of  any  such  schedule  to  this  Act;  and  such  duties 
estate  on  every  £100,  or  part  thereof  shaU  be  charged  and  chargeable  upon 
*    •    .    .    1  per  cent.  and  in  respect  of  all  estate,  whether  real 

PART  n.  or    personal,    which    belong    to    any 

2.  Settlement  of  property  taking  effect  testator  or  intestate  dying  after  the 
After  death  of  settlor.    Same  duties  as   commencement  of  this  Act." 

wider  Part  L 
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J  882        and  the  mode  in  which  it  shall  be  paid.  [Windeyer,  J.  The  duty 


In  the  Will  o/^^st  be  paid  before  the  probate  issues.] 

RuTHEEFORD.  rpho  cases  of  R.  V.  Blockivood  (3),  and  In  the  WUl  of  C,  N. 
Bagot  (4),  decided  recently  in  the  Supreme  Court  of  Victoria,  are 
in  point.  The  Victorian  Act  (34  Vict.  No.  388)  on  which  these 
cases  were  decided  is  substantially  the  same  as  our  present  Stamp 
Act.  Section  7  of  the  Victorian  Act  contains  a  provision  for  the 
filing  of  affidavits  similar  to  that  in  our  Act.  Section  8  (5)  en- 
acts that  there  is  to  be  paid,  on  the  balance  appearing  in  the 
executor's  statement,  the  duty  mentioned  in  the  schedule  (6). 
This  schedule  is  similar  to  that  in  our  Act  (1).  By  section  11  (7) 
the  executor  is  empowered  to  deduct  the  duty  from  legacies,  a 
power  similar  to  that  conferred  by  section  51  of  our  Act  (8). 
And  by  section  12  (9)  no  probate  shall  issue  until  the  duty  is 
paid,  which  is  substantially  the  same  as  provided  for  by  section 


(3)  7  V.L.R.,  L.  400. 

(4)  7  V.L.R.,  I.  106. 

(5)  34  Vict.  No.  338  (Vict.),  sec.  8, 
enacts: — "Except  as  herein  otherwise 
provided  there  shall  be  paid  to  the 
Master  .  .  by  every  administra- 
tor, executor,  administrator  with  the 
will  annexed,  administrator  of  freehold 
lands  and  heir  at  law  the  duty  mentioned 
in  the  schedule  to  this  Act,  which  shall 
be  calculated  upon  the  final  balance 
appearing  upon  his  statement." 

(6)  34  Vict.  No.  388  (Vict.),  Sche- 
dule:— 

PART  I. 

1.  On  the  estates,  real  and  personal, 
of  deceased  persons:— Where  the  total 
value  of  such  estates,  after  deducting 
all  debts  does  not  exceed  £1000  ...  1 
per  cent.,  &c.,  &c. 

PARTH. 

2.  On  all  settlements  of  property  made 
by  any  person,  and  containing  trusts  or 
dispositions  to  take  effect  after  his 
death,  duties  at  the  same  rate  as  is 
provided  in  Part  I. 

PART  m. 

3.  On  the  granting  of  probate,  pursu- 
ant to  leave  reserved  on  letters  of 
administration  de  bonis  tton^  the  fee  of 
two  pounds. 


(7)  34  Vict  No.  388  (Vict),  s.  11, 
enacts: — **  Every  executor  and  adminis- 
trator, or  administrator  with  th«  will 
annexed,  shall  deduct  from  each  and 
every  devise,  bequest,  or  legacy,  coming 
to  any  person  under  any  will  an  amount 
equal  to  the  duty  upon  such  devise, 
bequest,  or  legacy,  calculated  at  the 
same  rate  as  is  payable  upon  the  estate 
under  this  Act" 

(8)  44  Vict  No.  3,  s.  51,  enacts:— 
*'  Any  duty  payable  under  this  Act  by 
any  executor  or  administrator  shaU  be 
deemed  to  be  a  debt  of  the  testator  or 
intestate.  .  .  .  And  every  executor 
or  administrator  may  deduct  from  any 
property  devised  or  bequeathed  to  any 
person,  an  amount  equal  to  the  duty 
thereon  calculated  at  the  same  rate  as  is 
payable  upon  the  estate  under  this  Act, 
unless  the  testator  shall  have  made  a 
different  disposition  as  to  the  payment 
of  the  said  duty  in  his  will." 

(9)  34  Vict.  No.  388  (Vict),  s.  12, 
enacts: — "  No  probate,  letters  of  ad- 
ministration, or  rule  to  administer,  shall 
issue  from  the  Master's  office  until  the 
duty  or  fee,  as  the  case  may  be,  under 
this  Act  has  been  paid    .    .    .** 
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52  of  our  Act  (10).    We  observe  that  the  Victorian  enactment  is       1882 
substantially  the  same  as  our  Stamp  Act   in  the  following  jn  tiie  Will  cf 
particulars :— 1.  The  duty  is  expressed  to  be  leviable  on  estates,  R^«««^o«i^- 
not  on  probates.    2.  The  executor  may  deduct  the  duty  from  the 
amount  payable  for  legacies,  &c.    If  the  duty  were  intended  to 
be  levied  on  the  issue  of  probate,  the  duty  would  not  come  out  of 
the  legacies,  but  out  of  the  general  estate  of  the  testator.    3.  The 
duty  is  payable  on  future  trusts  arising  out  of  settlements.    In 
both  our  Act  and  the  Victorian  Statute  the  duty  is  levied  on  the 
estate  of  the  testator  or  intestate,  and  is  therefore  a  legacy  and 
succession  duty.  A  probate  duty  is  payable  on  the  probate  itself, 
not  on  the  estate. 

In  R,  V.  Blackwood  (11),  it  was  held  by  the  Supreme  Court  of 
Victoria  that,  under  the  Victorian  Statute,  34  Vict.  (No.  388), 
where  a  person  dies  domiciled  in  Victoria,  leaving  personal  pro- 
perty, which  is  mobilia,  outside  of  the  colony,  such  property  is 
liable  to  duty  in  Victoria;  and  that  mobilia  in  Victoria  belonging 
to  the  estate  of  a  person  dying  domiciled  elsewhere  is  not  liable 
to  Victorian  duty.  In  the  Will  of  G.  N.  Bagot  (12)  was  a  decision 
on  the  same  statute.  It  was  there  held  that  where  a  person  died 
domiciled  in  Ireland,  leaving  personal  property  in  Victoria,  such 
property  was  not  liable  to  the  payment  of  duty  under  the  Act. 

In  the  Stamp  Ad  of  1865  (29  Vict.,  No.  6),  probate  and 
legacy  duties  were  dealt  with  separately.  Section  31  (13)  pro- 
vides for  probate  duties,  which  it  says  are  to  be  levied  on  the 
probates.  By  section  42  (14)  the  duties  on  legacies  are  to  be 
raised  upon  the  legacies.  The  present  Act  has  used  the  word 
''estates,"  and  has  left  the  true  construction  to  be  gathered  from 
the  rest  of  the  Act,  and  the  authorities.  We  submit  that  the 
Victorian  cases  are  in  point;  that  the  duty  to  be  levied  under  the 

(10)  44  Vict.  No.  3,  s.  62,  enacts:—  "The  duties  to  be  levied,  collected, 
"  No  probate  or  letters  of  administration  and  paid  as  aforesaid  upon  probates  and 
shall  issue  from  the  prothonotary's  office  letters  of  administration  shall  be  accord- 
until  the  duty  under  this  Act  shall  have  ing  to  the  respective  scales  of  duties 
been  paid  or  security  given  for  the  same,  mentioned  in  the  second  schedule  to  this 
ind  the  probate  or  letters  of  adminis-  Act.     .     ." 

tration  duly  stamped."  (14)  29  Vict.  No.  6,  s.  42,  enacts:— 

(11)  7  V.L.R.,  L.  400.  An  appeal  to  ''Upon  every  legacy  .  .  there  shall 
Pdvy  CouncU  in  this  case  has  since  been  be  raised,  levied,  coUected,  and  paid,  as 
allowed.  aforesaid,  the  several  duties  mentioned 

(12)  7  V.L.R.,  I.  106.  and  specified  in  the  third  schedule  to 

(13)  29  Viot.  No.  6,  s.  31,  enacts:—  this  Act  annexed." 
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1882  Stamp  Act  is  a  legacy  and  succession  duty,  and  that  the  testa- 
In  the  WiU  of  ^^>  having  had  a  foreign  domicile  at  the  time  of  his  death,  his 
Rutherford,  personal  property  in  this  colony  is,  in  intendmeut  of  law,  in  the 
place  of  his  domicile,  for  mobUia  sequuntur  personam.  Although 
probate  duty  is  payable  at  the  place  where  the  property  actually 
is,  the  payment  of  succession  or  legacy  duty  depends  upon  the 
domicile  of  the  deceased.  We  say  that  we  may  make  a  return  of 
our  personalty  here  as  nil.  [Faucett,  J.  Then  you  do  not 
want  the  assistance  of  the  laws  of  this  colony.]  We  require 
probate  in  this  colony  to  re-transfer  the  station  property  to  the 
mortgagors. 

Probate  duty  is  paid  on  personalty  only.  But  the  duties  pay- 
able under  this  Act  are  to  be  levied  on  the  "  estates"  of  deceased 
persons ;  and  the  word  "  estate  "  is  defined  in  sea  2  to  be  "  real 
or  personal  property,"  clearly  referring  to  a  succession  or  legacy 
duty.  For  the  purpose  of  obtaining  probate  it  is  the  practice  here 
to  value  real  as  well  as  personal  property.  [Sir  J.  Martin,  C.J. 
referred  to  Thompson  v.  Advocate-Oeneral  (15)].  The  practice  is 
to  take  out  probate,  but  not  to  pay  duty  for  property  unless  it  is 
dutiable;  that  is  the  course  we  wish  to  pursue  here.  By  the  Act 
of  1865,  which  is  almost  a  copy  of  the  English  Act,  a  probate 
duty  was  payable  out  of  the  personal  property  of  the  testator  or 
intestate ;  and  a  legacy  duty  was  to  be  paid  by  the  personal  re- 
presentative, and  to  be  deducted  by  him  from  the  money  he  had  to 
distribute.  A  comparison  of  the  Acts  shows  that  the  duties 
imposed  by  the  present  statute  are  legacy  and  succession  duties. 
[Sm  J-  Martin,  C.J.  What  property  of  the  testator  situate  in  the 
colony  is  included  in  the  affidavit  of  value  ?]  The  interest  of  the 
testator  as  mortgagee  of  station  property,  and  the  bills  given  by 
the  mortgagor  for  the  debt.  [Sm  J.  Martin,  C. J.  Mr.  Justice 
HiginhoHiam  in  JR.  v.  Blackwood  (16)  says : — "  Whether  station 
property,  with  the  improvements  thereon,  in  New  South  Wales 
and  New  Zealand,  does  or  does  not  come  within  the  same  category 
(of  m^hUia),  can  only  be  determined,  in  my  opinion,  by  reference 
to  the  laws  of  those  colonies,  and  ought  not  to  be  held,  without 
inquiry,  to  belong  to  the  class  of  movable,  or  to  that  of  immov- 
able property.     In  strictness,  it  lies  on  the  defendant,  who,  as 

(15)  12  CI.  &  Fin.  1;  13  Sim.  153.  (16)  7  V.L.R,,  L.  400. 
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owuer  of  the  property,  ought  to  know  its  character,  to  prove  it  is        1882 

immovable,  and  therefore  exempt  from  duty."]  /»  the  Will  of 

Rutherford. 
Salomons,  Q.C.  (Harris  with  him),  for  the  Crown — ^We  are  not 
concerned  whether  duty  is  payable  or  not  in  Victoria,  on  mobilia 
in  that  colony ;  the  point  is  whether  it  is  payable  here.  In  iJ.  v. 
BUuhvood  (17)  the  executors  paid  probate  duty  in  this  colony. 
Duty  may  be  payable  in  two  places.  In  WilHaras'  Executors,  p. 
624  (8th  ed.) — "  The  law  appears  to  be  now  settled  that,  by  the 
terms  of  the  Act  of  Parliament,  the  amount  of  the  probate  duty 
is  to  be  regulated  .  .  by  the  value  of  such  part  (of  the  assets) 
as  are,  at  the  death  of  the  deceased,  within  the  jurisdiction  of  the 
Court  by  which  the  probate  or  letters  of  administration  are 
granted."  Legacy  or  succession  duty  is  settled  by  the  domicile  of 
the  testator,  but  not  probate  duty.  "  It  is  a  clear  proposition  .  ." 
says  Lord  I/mghborough  in  Sill  v.  Worsvnck  (18),  "  that  personal 
property  has  no  locality.  The  meaning  of  that  is,  not  that  per- 
sonal property  has  no  visible  locality,  but  that  it  is  subject  to  that 
law  which  governs  the  person  of  the  owner,  both  with  regard  to 
the  disposition  of  it,  and  with  respect  to  the  transmission  of  it 
either  by  succession,  or  by  the  act  of  the  party ;  it  follows  the  law 
of  the  person.  The  owner  in  any  country  may  dispose  of  his  per- 
sonal property.  If  he  dies,  it  is  not  the  law  of  the  country  in  which 
the  property  is,  but  the  law  of  the  country  of  which  he  was  a 
subject  that  will  regulate  the  succession."  In  Thompson  v.  The 
Advocate-General  (19)  the  head-note  is,  "  Personal  property,  hav- 
ing no  situs  of  its  own,  follows  the  domicile  of  its  owner.  The 
law  of  the  domicile  of  a  testator  or  intestate,  decides  whether  his 
personal  property  is  liable  to  legacy  duty."  At  p.  29,  at  the  end 
of  the  case,  the  Lord  Chancellor  says, "  There  is  no  question  in  the 
case  as  regards  the  probate  duty ;  it  cannot  be  supposed  for  a 
moment  that  this  affects  the  probate  duty."  In  Fernandes' 
Executors  Case  (20),  "  A  chartered  bank,  whose  head  office  was  in 
England,  but  whose  business  was  chiefly  carried  on  in  India,  was 
ordered  to  be  wound  up,  and  the  Indian  assets  were  remitted  to 
this  country.    A  creditor  domiciled  in  India  proved  his  debt, 

(17)  7  V.L.R,,  L.  400.  (19)  12  CI.  &  Fin.  1 ;  13  Sim.  153. 

(18)  1  H.  Bl.  690.    Cited  Broom's  L.        (20)  L.R.  6  Ch.  314. 
Max.  521. 
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1882  received  a  dividend,  and  died,  leaving  a  will  which  was  proved  in 
In  the  WiUof^^^^^  After  his  death  a  final  dividend  became  payable.  It  wiw 
RuTHKRFORD.  hgij  that  thc  dividcnd  ought  not  to  be  at  once  remitted  to  the 
executors  in  India,  but  could  only  be  paid  to  them  on  their  pro- 
ducing a  properly  stamped  English  probate."  At  p.  317  Oiffard, 
L.J.,  says,  "  Now  probate  duty,  as  we  all  know,  attaches  on  bona 
notabilia  in  the  place  where  the  goods  happen  to  be  situate, 
wholly  irrespective  of  the  domicile  of  the  testator.  In  Freke  v. 
Lord  Carbery  (21),  the  maxim  Tnobilia  aequuntur  pei^sonam  is 
referred  to  and  explained  by  Sdborne,  L.C.,  at  p.  446.  In  Preston 
V.  Viscount  Melville  (22),  CoUenham,  L.C.,  at  p.  12  says,  "The 
domicile  regulates  the  right  of  succession,  but  the  administration 
must  be  in  the  country  in  which  possession  is  taken  and  held, 
under  lawful  authority,  of  the  property  of  the  deceased.*'  [Sir  J. 
Martin,  C.J.  The  two  principal  cases  on  the  point  seem  to  be 
Wallace  v.  Attomey-Oeneral  (23),  and  Thompson  v.  Advocate- 
General  (24)].  Attorney-General  v.  Pratt  (25),  Attorney-General 
V.  Bouwers  (26),  and  Attorney-General  v.  Brunning  (27),  are  also 
cases  in  point.  The  schedule  to  the  English  Act,  55  Geo.  III.  c. 
184,  has  been  copied  in  the  schedule  to  our  Act. 

Owen,  in  reply — Counsel  for  the  Crown  has  travelled  over 
ground  and  cited  cases  which  do  not  touch  the  point  we  make. 
We  say  that  the  present  Act  provides  for  legacy  and  succession, 
and  not  for  probate  duties;  we  say  that  our  Act  is  like  the 
Victorian  statute,  and  that  the  cases  decided  in  Victoria  are 
applicable  to  our  present  Act.  We  do  not  deny  that  the  English 
statute  is  a  probate  Act,  but  we  say  that  our  Act  is  not  an  Act 
imposing  a  probate  duty.  In  2  WUlianis'  Eocecutors,  the  writer 
observes,  p.  1648  (8th  ed.),  "  In  a  former  edition  of  this  work,  the 
writer  ventured  to  suggest  that  the  principle  ought  to  be  applied 
to  these  cases  (as  it  appeai-s  to  have  been  in  the  decision  of  the 
case  In  re  Ewin)  that  personal  property  follows  the  person,  and 
is  to  be  considered  as  situate  wherever  the  domicil  of  the  pro- 
prietor is;  and  consequently,  that  if  the  deceased,  whether  a 
British  subject  or  a  foreigner,  died  domiciled  in  England,  all  his 

(21)  L.R.  16  Eq.  461.  (25)  L.R.  9  Ex.  140;  43  L.J.  Ex.  108. 

(22)  8  CI.  &  Fin.  1.  (26)  4  M.  &  W.  171. 

(23)  L.R.  1  Ch.  App.  7.  (27)  8  H.  L.  248;  30  L.  J.  Ex.  379. 

(24)  12  CI  &  Fin.  1;  13  Sim.  153. 
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personal  estate,  wherever  situate,  is  to  be  regarded  as  English        1882 

estate  and   therefore  liable;  but  if  he  died  domiciled  out  of y^~^^~^Fq/" 

England,  then  the  whole  of  his  personal  property,  wherever  it  Kutherford. 

happened  to  be  at  the  time  of  his  death,  is  to  be  regarded  as 

situate  in  the  country  of  domicile,  and,  therefore,  exempt.     This 

suggestion  has  been  fully  justified  by  the  subsequent  decision  of 

the  House  of  Lords  in  the  case  of  Thompson  v.  The  Advocate- 

Qene^'ol  (28)."    That  is  the  principle  we  contend  for,  and  it  has 

been  followed  in  the  Victorian  cases.    We  are  in  fact  not  liable 

to  pay  probate  on  the  100,000?.,  because,  in  law,  that  property  is 

not  in  the  colony,  but  in  the  place  of  the  testator's  domicile  at 

the  time  of  his  death.    It  is  not  the  office  of  the  Court  to  inquire 

what  is  the  value  of  the  property  to  be  administered ;  we  are 

entitled  to  probate  if  the  testator  had  personalty  in  the  colony  of 

the  value  of  a  farthing.     Schedule  2  of  the  Act  of  1865  doas  not 

deal  as  the  present  Act  does,  with  duties  on  ''  estates,"  but  with 

"duties  on  probates  of  wills,  and  letters  of  administration, and  on 

legacies  and  successions  to  real  and  personal  estate."  The  probate 

duties  leviable  under  the  Act  of  1865  were  payable  on  personal 

estate  only;  the  duties  under  the  present  Act  are  on  personal  or 

real  estate,  clearly  pointing  to  legacy  and  succession  duties.   The 

power  given  to  the  executor  to  deduct  the  duty  from  the  legacies 

payable  by  him  is  only  inserted  when  a  legacy  duty  is  imposed, 

never  when  the  duty  is  a  probate  duty.    The  schedule  does  not 

carry  the   intention  further  than   shown    in    the    Act.      The 

differences  in  the  two  Acts  show  that  different  duties  were 

intended  to  be  levied. 

Sir  J.  Martin,  C.J.  The  testator  in  this  case,  John  Ruther- 
ford, died  in  Scotland.  He  never  was  domiciled  in  this  colony, 
and  it  is  therefore  immaterial  to  consider  what  was  his  domicile 
at  the  time  of  his  death;  it  was  not  in  this  colony.  He  was 
possessed,  among  other  properties,  of  certain  bills  of  exchange  and 
of  mortgages  of  certain  stations  in  this  colony  given  to  secure  the 
payment  of  those  bills;  the  value  being  upwards  of  100,000i. 
For  the  purpose  of  dealing  with  the  property,  an  application  for 
probate  of  his  will  was  made  to  this  Court.    The  application  was 

{2S)   12  CI.  &  Fin.  1;  13  Sim.  153. 
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1882  granted,  but  the  Prothonotary  then  withheld  the  probate  until 
In  the  Will  of  Payment  of  the  probate  duty  should  be  made,  contending  that, 
Rutherford,  under  the  circumstances,  the  estate  is  liable  to  the  duty.  The 
representatives  of  the  testator  thought  otherwise,  and  this  appli- 
cation is  made  to  the  Court  to  order  the  Prothonotary  to  hand 
over  the  probate  without  payment  of  the  duty.  The  question 
is  whether  it  is  payable  or  not. 

In  the  course  of  the  argument  we  have  been  referred  to  two 
cases  decided  in  the  Supreme  Court  of  Victoria — one  iJ.  v.  Bkcck- 
wood  (29),  and  the  other  In  the  Will  of  C.  N.  Bagot  (30).  In  both 
these  cases  that  Court  held  that  probate  duty  was  not  payable 
where  the  testator  had  a  foreign  domicile,  because  the  duty 
imposed  by  the  Victorian  statute  was  a  legacy  duty;  that  the 
personal  property  of  anyone  dying  out  of  the  colony  and  having 
a  foreign  domicile  was,  in  legal  intendment,  out  of  the  colony,  and 
in  the  place  where  the  person  was  domiciled,  and  that  the  duty, 
which  the  Court  held  to  be  a  legacy  duty,  therefore  did  not 
attach.  We  are  not  bound  by  the  decisions  of  the  Supreme 
Court  of  Victoria,  but  that  Court,  being  a  Court  of  co-ordinate 
authority  with  this,  and  having  equal  rank  with  ourselves,  we 
should  treat  its  decisions  with  great  respect,  if  the  cases  decided 
there  were  precisely  the  same  as  the  one  we  are  now  con- 
sidering, and  under  the  same  Act.  Although  we  are  not  bound 
to  do  so,  we  should  be  glad  to  avail  ourselves  of  their  reasoning. 
In  all  such  cases  we  should  be  glad  to  avail  ourselves  of  the 
considered  judgments  of  the  Judges  of  the  Supreme  Court  of 
Victoria.  But,  looking  at  the  newspaper  report  of  the  cases,  and 
the  Victorian  statute  to  which  we  are  referred,  I  am  of  opinion 
that  these  cases  are  not  in  point  here,  and  not  being  in  point,  I 
am  not  called  upon  to  say  whether  I  agree  with  those  learned 
judges  or  not.  Their  decisions  do  not  help  us  in  the  matter — 
we  must  be  guided  by  the  terms  of  our  own  Act. 

The  material  sections  are  the  3rd,  the  48th,  and  Part  1    of 
schedule  2.     By  section  3  (31)  it  is  enacted :  "  There  shall   be 

(29)  7  V.L.R.,  L.  400.  this  Act,  and  subject  to  the  exemptions 

(30)  7  V.L.R.,  I.  106.  contained  in  the  schedules  to  this  Act, 

(31)  44   Vict.  No.  3,  s.  3,  enacts : —  there    shall   be    charged,  levied,    col- 
*' From  and  after  the  commencement  of  lected,   and  paid 'for  the  use  of  Her 
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charged,  levied,  collected  and  paid,  for  the  use  of  Her  Majesty,       1882 

and  to  form  part  of  the  Consolidated  Revenue  Fund,  for  and  in  /»  ike  WiU  oj 

respect  of  the  several  instruments  and  matters  described  and  men-  I^^^thkrford. 

tioned  in  this  Act,  and  in  the  several  schedules  hereto,  the  several 

duties  or  sums  of  money,  and  at  the  several  rates  specified  herein 

or  set  down  in  figures  against  the  same  respectively.     And  such 

duties  shall  be  denoted  in  stamps  upon  the  material  upon  which 

any  such  instrument  or  matter  shall  be  written  or  expressed." 

That  section  specifies  that  duties  are  to  be  levied  upon  different 

instruments.   By  section  48  (32), "  the  duties  to  be  levied,  collected, 

and  paid,  as  aforesaid,"  referring  to  the  3rd  section,  "  upon  the 

estates  of  deceased  persons,  shall  be  according  to  the  duties 

mentioned  in  the  second  schedule  to  this  Act."    So  there  again, 

the  duties  being  specified,  are  duties  upon  instruments  set  forth  in 

schedule  2  (33).    That  schedule  is  headed  "  Duties."   What  duties  ? 

"Duties  on  the  estates  of  deceased  persons."  And  then  follows: — 

*'  Probate  or  letters  of  administration  to  be  granted  in  respect  of 

any  such  estate  on  every  £100  or  part  thereof,  1  per  cent." 

Now,  it  seems  to  me  clear  that  what  the  Legislature  has  done 
is  to  impose  the  duty  upon  probates :  that  by  the  48th  section,  it 
has  dealt  with  the  whole  estates  of  deceased  persons.  The 
instrument  which  the  Legislature  has  imposed  this  duty  upon  is 
the  probate  or  letters  of  administration.  It  is  not  open  to  any 
person,  the  Legislature  having  said  what  it  was  it  intended  to  do, 
to  turn  round  and  say  that  it  intended  to  levy  a  legacy  and 
succession  duty.  In  the  Act  to  which  we  have  been  referred, 
the  provisions  with  regard  to  probate,  legacy  and  succession 
duties  have  been  dealt  with  separately. 

A3  to  the  law  relating  to  legacy  and  succession  duties,  it  is 
settled  in  a  variety  of  cases,  particularly  in  Thompson  v.  The 
AdvoccUe-General  (34),  where  Lord  Campbell  says: — "If  a 
testator  has  died  out  of  Great  Britain  with  a  domicile  abroad, 

MaJ€Bty,  and  to  form  part  of  the  con-  same  respectively  in  the  said  schedules. 

Bolidated    revenue    fund    for    and    in  And  snch  duties  shall  be  denoted  in 

Kspect  of  the  several  instruments  and  stamps  upon  the  material  upon  which 

matters  described  or  mentioned  in  this  any  such  instrument  or  matter  shaU  be 

Act,  and  in  the  several  schedules  here-  written  or  expressed." 
to,  the  several  duties  or  sums  of  money      (32)  See  note  (2)  on  page  177. 
and  at  the  several  rates  specified  here-      (33)  See  note  (1)  on  page  177. 
in,  or  set  down  in  figures  against  the      (34)  12  CL  &  Fin.  1;  13  Sim.  153. 
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1882  although  he  may  have  personal  property  that  is  in  Qreat  Britain 
In  the  Will  of  ^^  the  time  of  his  death,  in  contemplation  of  law  that  property  is 
Rutherford,  supposed  to  be  situate  where  he  is  domiciled,  and  therefore  does 
not  come  within  the  Act.  .  .  .  But  I  think  this  caution 
should  be  introduced,  that  this  applies  only  to  legacy  duty,  not  to 
probate  duty.  With  respect  to  the  probate  duty,  if  it  is  necessary 
to  take  out  probate,  the  property  being  in  Qreat  Britain,  for  the 
purpose  of  administering  that  property,  the  property  would  still 
be  considered  as  situate  in  Great  Britain,  and  the  probate  duty 
would  attach."  Well,  so  far  as  to  legacy  duty.  The  same  law  is 
laid  down  with  reference  to  succession  duty  in  WaUaoe  v.  The 
Attomey-Oeneral  and  Jevea  v.  Shadwell  (35).  The  head-note  is: 
— "  Succession  duty  is  not  payable  on  legacies  given  by  the  will 
of  a  person  domiciled  in  a  foreign  country."  Lord  Cranworih 
says,  at  page  6  : — "  That  no  claim  could  be  sustained  for  legacy 
duty  was  not  disputed.  The  law  on  that  subject  wiw  finally 
settled  by  the  House  of  Lords  in  Thompson  v.  The  Advocate- 
Oeneral  (36)  .  .  .  and  therefore  in  a  case  in  the  Exchequer 
decided  after  that  of  Thompson  v.  The  AdvoccUe-Oeneral  (36) 
— I  allude  to  Attomey-Oeneral  v.  Napier — it  was  held  that 
where  a  testator  died  domiciled  in  this  country  legacy  duty  was 
payable  on  the  personal  estate,  though  not  situate  in  this 
country.  This  was  the  converse  of  the  case  of  Thompson  v.  The 
Advocate-OeneraZ  (36),  and  was  the  necessary  consequence  of  the 
principles  on  which  that  decision  rested."  Then  he  goes  on  to 
give  his  reason  for  holding  that  the  same  law  applies  to  succession 
duty ;  so  that  as  regards  these  two  things,  legacy  and  succession 
duty,  the  law  of  domicile  regulates  the  way  in  which  the  duty  is 
to  be  paid  in  the  country  where  the  property  actually  is.  This  is 
in  accordance  with  the  principle  of  those  cases  in  the  Supreme 
Court  of  Victoria. 

The  question  for  us  here  is  whether  the  duty  imposed  by  our 
Act  is  a  probate  duty.  The  property  cannot  be  dealt  with,  ad- 
ministered, or  managed,  except  under  the  authority  which  the 
probate  of  this  Court  gives;  before  the  property  can  be  dealt 
with,  probate  must  be  obtained;  and  the  Legislature  has  provided 
that,  on  issuing  probate,  a  stamp  duty  shall  be  paid.    The  Pro- 

(35)  L.R.  1  Ch.  App.  7.  (36)  12  Ci.  &  Fin.  1;  13  Sim.  153. 
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thonotary  ought  not  to  allow  the  probate  to  issue  without        1882 
payment  of  that  duty.  /n  the  WiU  of 

As  to  the  amount  of  the  duty,  there  is  no  difficulty;  the  Rutmwoed. 
property  is  all  personalty.  It  is  a  dear  principle  of  law  that 
where  a  person  has  property  in  several  countries,  or  in  several 
provinces,  separate  probates  must  be  taken  out  before  the 
property  in  those  countries  or  provinces  can  be  dealt  with;  but 
probate  duty  is  paid  in  respect  only  of  the  property  for  which 
the  probate  is  taken  out;  the  duty  is  not  calculated  on  the  whole 
of  the  testator  s  property.  Although  it  is  not  necessary  to  cite  a 
case  in  support  of  that  proposition,  I  will  refer  to  Re  Ewin  (1 
Crompt.  Jk  Jew.,  153 ;  Tyrwh.  103). 

I  have  made  these  observations,  not  because  they  are  necessary 
to  this  decision,  but  because  I  thought  they  might  be  useful  in 
the  administration  of  the  Staw/p  Act 

Faucett,  J.  If  I  were  to  look  at  this  case  according  to  the 
terms  of  the  statute,  it  would  be  a  perfectly  clear  one,  because, 
according  to  the  3rd  section  wherein  the  duties  are  imposed,  it 
says — [His  Honour  read  section  3  (37).]  Then  comes  the  48th 
section,  which  says — [His  Honour  read  this  section  (38).]  Here  the 
statute  is  divided  into  two  parts,  affecting  the  transactions  of  the 
living  and  of  deceased  persons.  Then  we  come  to  the  section  49  (39), 
which  enacts  that  "No  judge  of  the  Supreme  Court  shall  grant 
probate  of  the  will  or  letters  of  administration  of  the  goods, 
chattels,  credits,  and  effects  of  any  person  deceased,''  unless  an 
affidavit  be  lodged  that  the  estate  of  the  deceased,  "  after  deduct- 
ing the  debts  due  and  owing  by  the  said  deceased,  but  including 
all  the  real  estate  and  estates  for  years  of  the  deceased,  ai'e  under 
the  value  of  a  certain  sum  to  be  therein  specified.''    The  section 

(37)  See  note  (31)  on  page  1S4.  of  hiB  knowledge  and  belief  the  estate 

(38)  See  note  (2)  on  page  177.  of  the  deceased    .     .    are   under  the 

(39)  44  Vict.  No.  3,  8.  49,  enacts  :—  value  of  a  certain  sum,  to  be  therein 
**No  judge  of  the  Supreme  Court  shall  specified.  And  the  prothonotary  of  the 
grant  probate  of  the  will  or  letters  of  Supreme  Court  shall  transmit  to  the 
idministration  of  the  goods,  chattels,  commissioner  such  affidavit.  .  .  And 
credits,  and  effects  of  any  person  de-  upon  the  sum  specified  in  such  affidavit 
ceased,  after  the  commencement  of  this  the  duty  shall  be  assessed  according  to 
Act,  unless  the  applicant  for  such  the  rates  specified  in  the  second  shednle 
probate  or  letters  shall  lodge  with  his  hereto,  and  such  probate  or  letters 
^iplicatbn  an  affidavit  that  to  the  best  stamped  accordingly." 
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1882  then  enacts  that  the  Prothonotary  shall  transmit  such  affidavit  to 
In  the  Will  qf  *'^®  Commissioner,  "and  upon  the  sum  specified  in  such  affidavit  the 
RuTHBRFORD.  j^^y  gjjjjj  |^  assesscd  according  to  the  rates  specified  in  the  second 
schedule  hereto."  That  seems  tolerably  clear.  We  then  come  to 
section  51,  which  enacts — "Any  duty  payable  under  this  Act 
by  any  executor  or  administrator,  shall  be  deemed  to  be  a  debt  of 
the  testator,  or  intestate,  to  Her  Majesty,  and  shall  be  payable  out 
of  his  personal  estate.  .  .  .  And  every  executor  or  administrator 
may  deduct  from  any  property  devised  or  bequeathed,  an  amount 
equal  to  the  duty  thereon  calculated,  &c.,"  clearly  showing  that  the 
executor  may  have  to  pay  the  duty.  By  section  52,  "  no  probate 
or  letters  of  administration  shall  issue  from  the  Prothonotary  s 
office  until  the  duty  under  this  Act  shall  have  been  paid,"  &a 
Well,  here  are  acts  positive  and  affirmative,  and  clauses  negative, 
prohibitory,  and  penal,  imposing  a  penalty  on  the  Prothonotary, 
and  prohibiting  a  judge  from  granting  probate  unless  certain 
conditions  are  complied  with,  and  forbidding  the  issue  of  any 
probate  unless  certain  things  are  done.  The  second  schedule  is  in 
these  terms — [His  Honour  read  it  (40).] 

Admitting  that  there  is  a  connection  ;between  that  schedule 
and  the  48th  section  of  the  Act,  it  is  said,  notwithstanding  these 
clauses  of  the  Act  which  are  so  clear,  positive  and  negative, 
affirmatory  and  prohibitory,  that  these  are  mere  succession  and 
not  probate  duties.  What  is  there  meant  by  saying  that  probate 
shall  be  taken  out  before  the  estate  is  administered?  What  is 
meant  by  saying  that  no  judge  shall  grant  probate  unless  certain 
conditions  are  fulfilled?  What  is  the  meaning  of  all  these  things, 
if  they  refer  to  succession  or  legacies,  and  not  to  probates?  I 
cannot  understand  the  argument. 

We  are  told  that  we  must  defer  to  the  maxim,  "Tnobilia 
sequuntur  personam"  which,  it  is  said,  gets  rid  absolutely 
of  these  positive  and  prohibitory  enactments.  That  proposition 
requires  strong  and  clear  arguments  to  support  it.  What  is 
the  meaning  of  this  doctrine?  It  may  be  put  in  this  general 
form:  where  a  person  dies  domiciled  in  one  country,  having 
property  in  another  country,  that  property  becomes  a  part 
of  his  geneitd  estate.  The  maxim  refers  to  succession.  It 
(40)  iSee  note  (1)  on  page  177. 
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makes  the  property  in  the  foreign  country  a  part  of  his  general  1882 
property,  which  he  can  dispose  of  by  the  law  of  the  country  /»  the  WiU  of 
in  which  he  is  domiciled.  The  country  in  which  the  property  R^^THBmroBi>. 
is  situated  does  not  take  possession  of  it,  does  not  confiscate 
it,  because  the  owner  has  died  in  another  country ;  it  will  not 
deprive  his  heirs  or  successors  of  it.  It  leaves  the  right  of 
succession,  the  right  of  property,  the  right  of  leaving  property  to 
the  law  of  the  country  in  which  the  general  estate  is  situated. 
There  is  no  statement  which  has  been  read  to  show  that,  where  a 
person  is  to  do  something  in  any  country,  he  is  to  invoke  the 
assistance  of  the  legal  institutions  of  another  country;  and  that 
property,  instead  of  being  governed  by  the  law  of  the  country  in 
which  it  is  situated,  will  be  recovered  and  administered  by  the 
laws  of  a  foreign  country.  The  succession  will  take  place 
according  to  the  law  of  the  country  of  domicile;  but,  where  it  is 
necessary  to  recover  or  administer  the  property,  the  institutions 
of  the  country  in  which  it  is  situated  must  be  had  recourse  to. 
In  this  case  probate  must  be  obtained  before  the  property  can  be 
dealt  with.  The  argument  of  Mr.  Owen  answers  itself.  He  says 
that  probate  is  not  necessary,  because  by  a  legal  myth  the  pro- 
perty is  not  here;  it  is  legally  in  Scotland,  and  not  here  at  all; 
and  it  is  to  be  treated  as  if  it  were  not  here.  The  maxim,  "mobUia 
sequuntur  personam"  shows  that  the  property  in  the  bank  here 
is  part  of  the  estate  of  the  testator  domiciled  in  Scotland.  But 
still  it  is  in  the  bank  here. 

The  point  in  question  here  has  been  decided  by  an  English 
authority:  Femandea'  Executors  Case  (41).  There  the  Master 
of  the  Rolls,  after  much  consideration,  held  in^  that  case,  where 
a  person  died  in  India,  leaving  property  worth  some  10,000i., 
that  he  could  order  the  money  to  be  paid  by  the  debtor  of  the 
estate  to  the  person  in  India  entitled  to  it.  He  reserved  the 
question  for  consideration,  because  he  might  be  asked  to  make 
other  similar  orders.  The  Court  of  Appeal  held  that  he  was 
wrong,  and  that  the  money  could  not  be  paid  without  the  inter- 
vention of  the  Court  of  Probate.  According  to  our  Aot,  no 
probate  shall  issue  unless  the  duty  is  paid.  It  seems  to  me 
that  probate  being  necessary  by  that  decision  overruling  the 
decision  of  the  Master  of  the  Rolls,  we  are  bound  by  it  But  if  it 
(41)  L.B.6Ch.314. 


190  CASB8  AT  LAW.  [N.  S.  W.  B. 

1882       ^  ^ot  necessary,  then  the  people  entitled  to  this  money  can  take 

In  the  WUlo/^^  ^^^'    ^^^  *^®  decision  is  against  that. 

RuTHiRioRD.  What  are  these  stamp  duties?  At  one  time  there  were  no 
probate  or  stamp  duties.  In  the  old  Act  there  was  a  distinct 
separation  between  probate,  succession,  and  legacy  duties.  There 
was  a  sliding  scale  for  each,  according  to  the  propinquity  of 
relationship.  The  present  Act  brings  them  all  together,  because 
it  provides  that  the  amount  shall  be  ascertained  by  the  affidavit 
of  the  value  of  the  property  alone,  and  it  includes  the  real  and 
personal  estate.  That  affidavit  is  sent  in  to  the  Commissioner  for 
Stamps,  and  he  fixes  the  amount  of  duty  to  be  paid.  Looking  ni 
the  Act,  the  intention  seems  clear,  and  imless  it  were  got  rid  of  by 
the  authorities  I  would  not  set  it  aside. 

I  concur  with  the  Chief  Justice  that  we  are  to  pay  the  greatest 
respect  to  the  decisions  and  arguments  of  the  judges  of  the 
Victorian  Court;  and  I  would  not  lightly  give  a  decision  in 
opposition  to  their  well-considered  judgments ;  but  the  cases  they 
decided  are  not  in  point.  I  do  not  say  I  dissent  from  them,  but  if 
it  were  necessary  I  might  do  so.    I  concur  with  the  Chief  Justice. 

WiNDETER,  J.  I  do  not  know  that  I  can  advantageously  add 
anything  to  what  their  Honours  have  said,  but  I  will  briefly  give 
my  reasons  for  concurring  with  them. 

Our .  decision  must  depend  upon  the  opinion  which  we  have 
formed  of  the  intention  of  the  Legislature  as  expressed  in  the 
Stamp  Act  (44  Vict.  No.  3).  Was  it  intended  to  impose  a  probate 
or  a  succession  duty  ?  Upon  an  examination  of  that  Act,  and  a 
comparison  with  the  Act  of  1865,  it  appears  to  me  that  the  inten- 
tion was  to  impose  a  probate  and  not  a  succession  duty.  The 
later  Act  is  more  concise  than  the  older  one.  In  the  Act  of  1865 
probate  is  distinguished  from  succession  and  legacy  duties ;  there 
is  no  such  distinction  in  the  Act  of  1880.  The  words  having 
reference  to  a  succession  and  legacy  duty  being  omitted  clearly 
points  to  the  intention  of  the  Legislature  to  impose  a  probate 
duty.  [His  Honour  read  section  3  (42)].  By  section  7,  *'  The 
schedules  to  this  Act,  and  everything  therein  contained,  shall  be 
read  and  construed  as  part  of  this  Act."  The  Act  itself  makes 
the  schedule  an  operative  part  of  it.    We  then  come  to  the  48th 

(42)  See  note  (31)  on  piige  184. 
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section,  on  which  the  contest  arises,  and  we  find  it  is  there  enacted        1882 

—[His  Honour  read  the  section  (43)].    The  duty  to  be  paid  is  not  /n  the  WiU  of 

on  a  succession  but  upon  probate  to  be  issued  out  of  this  Court  Ruthbrpoed. 

Looking  at  the  means  of  enforcing  these  probate  duties,  the  section 

provides,  in  addition  to  a  penalty  of  lOOZ.,  a  further  penalty  on 

persons  administering  an  estate  without  probate  or  letters  of 

administration,   "of    ten    per  cent,  on  the  amount  of  stamp 

duty   payable   on   the  probate   or  letters   of  administration." 

Nothing   can    be    clearer    than    that    the   duty  was   not   on 

succession,    but  on  probate  or  letters  of  administration.    The 

section  further  provides,  "No  duty  shall  be  charged  on  the 

taking  out  of  any  second  probate  or  administracion "  if  the 

duty  has  been  previously  paid.    That  proviso  also  shows  that  the 

duty  imposed  was  not  a  succession  duty,  but  a  probate  duty. 

After  enacting  in  section  49  (44),  that  no  judge  shall  grant  probate 

or  letters  of  administration  except  a  proper  affidavit  is  lodged,  it 

is  further  provided  that  ''  the  duty  shall  be  assessed  according  to 

the  rates  specified  in  the  second  schedule  hereto,  and  such  probate 

letters  stamped  accordingly." 

Now  I  find,  as  I  have  said,  that  under  the  old  Act  of  1865  there 
were  separate  duties  for  probate,  succession,  and  legacy.  Under 
the  present  Act  the  whole  of  these  different  kinds  of  duties  are 
abolished,  and  one  duty  alone  is  imposed  on  taking  out  probate  or 
letters  of  administration  by  the  schedule  which  provides  for 
"Probate  or  letters  of  administration."  The  law  then  clearly  is 
that  a  person  taking  out  probate  must  pay  the  duty,  although  the 
estate  be  less  than  1002.  The  48th  section  certainly  enacts  that 
"  such  penalties  shall  not  be  incurred  where  such  estate  shall  not 
exceed  200Z.  in  value."  But  still  the  intention  of  the  Legislature 
is  to  make  everyone  who  obtains  the  protection  of  the  law  by 
taking  out  probate  or  letters  of  administration  pay  duty  on  a 
uniform  scale,  however  small  the  estate.  For  these  reasons  I  am 
of  opinion  that  this  application  must  be  dismissed. 

Rule  refused,  with  casts. 

Attorneys  for  executors :  Bradley  &  Son. 
Attorney  for  Crown  :  The  Grown  Solicitor. 

(43)  See  note  (2)  on  page  177.  (44)  See  note  (39)  on  page  187. 
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DXHIING  THE  THIRD  TERM,  1882. 


ATWELL,  Appellant;  LUCAS,  Respondiht. 


Heaumg  Act  1882  (45  Vict,  No.  14),  sec,  63 — Keeping  house  open  during  proJubiied       Aug.  8. 
hows— Onus  of  proof  that  sale  of  Uguors  was  to  hofnA  fide  lodger,  innuUe  or 

traveller. 

The  holder  of  a  publican's  license  was  charged  under  sec.  63  of  the  Licensing  Act 
of  1882,  with  having  kept  his  licensed  premises  open  for  the  supply  of  liquor 
dnnng  prohibited  hours.  Evidence  was  given  that  he  had  supplied  liquor  to 
i  pentm  on  a  Sunday. 

Hdd,  on  special  case  stated,  that  the  onus  of  proof  lay  on  the  defendant  to  show 
that  the  person  supplied  with  the  Uquor  was  a  bond  fide  lodger,  inmate  or  travel- 
ler, within  the  meaning  of  the  section :  Taylor  v.  Humphries  (1),  Daois  v.  Scraee  (2), 
and  Morgan  v.  Hedger  (3)  not  followed;  Roberts  v.  Humphreys  (4)  followed. 

Special  case  stated  by  justices  under  the  Justices  Appeal  Act 
1882  (45  Vict.  No.  4),  for  the  opinion  of  the  Supreme  Court. 

The  complainant  Alexander  Atwell  laid  an  information  before 
the  Licensing  Court  for  the  metropolitan  licensing  district, 
against  the  defendant  James  Lucas,  the  holder  of  a  publican's 
license  under  the  Licensing  Act  of  1882  (45  Vict.  No.  14),  for 
keeping  his  licensed  premises  open  for  the  sale  of  liquor  on 
Sunday,  4th  June,  1882.    The  defendant  pleaded  not  guilty. 

(1)  17C.B.,  N.S.  539;  34L.J.,  M.C.  1.        (3)  L.R.,  5  C.P.  4S5. 

(2)  L.R.,  4  C.P.  176.  (4)  L.R.,  8  Q.B.  483. 

N.8.W.E.,  Vol  m.,  Uw.  Q 
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1882  The  complaint  was  heard  at  the  Water  Police  Court  on  15th 

Atwbll     June,  before  stipendiary  magistrates  holding  a  licensing  court. 
Lucas.  Evidence  was  given  for  the  prosecution  that  on  the  day  laid 

in  the  information  the  defendant,  a  licensed  publican,  supplied  a 
woman  with  liquor,and  that  she  took  it  away  with  her.  No  evidence 
was  given  to  show  that  this  woman  was  not  a  bond  fide  lodger, 
or  inmate,  or  a  bond  fide  traveller,  within  the  exception  in 
section  63  of  the  Licensing  Act  of  1882  (5).  No  evidence  was 
called  by  the  defendant. 

The  Licensing  Court  dismissed  the  information,  holding  that 
the  burthen  of  proving  that  the  person  to  whom  the  liquor  was 
supplied  during  prohibited  hours  was  not  one  of  those  persons 
mentioned  in  the  exceptions  in  section  63  of  the  Act  (6)  lay  on 
the  prosecution;  and  that  as  no  proof  of  this  nature  had  been 
brought  forward  in  support  of  the  complaint,  there  was  not 
sufficient  evidence  to  justify  a  conviction. 

On  the  application  of  the  complainant,  the  presiding  magis- 
trates stated  a  case,  setting  out  the  above  facts,  for  the  opinion  of 
the  Supreme  Court. 

Rogers  (with  him  Salomons,  Q.C.)  on  behalf  of  the  prosecution 
— ^There  are  three  cases  in  favour  of  the  view  taken  by  the  licens- 
ing Court.  The  first  is  Taylor  v.  Hwm/phries  (6),  the  head  note  in 
the  Law  Jourrwl  to  which  is: — ^''The  word  travellers  in  11 
&  12  Vict.,  c.  49  .  .  .  includes  any  persons  who  go  abroad  for 
the  purposes  of  business  or  pleasure,  and  who  need  refreshment. 
As  the  exception  is  contained  within  the  section  of  the  Act 
which  creates  the  offence,  the  ornis  of  showing  that  the  persons 
supplied  with  refreshment  are  not  within  it  is  on  the  informer. 
Then  comes  the  case  of  Davis  v.  Scrape  (7),  under  2  &  3  Vict.,  c.  47, 

(5)  45  Vict.,  No.  14,  seo.  63  enacts:—  be  liable  to  a  penalty  not  exceeding 

**  No  holder  of  a  Uoenae  under  this  part  20/.     .    .     But  nothing  in  this  section 

shaU  keep  his  premises  open  for  the  sale  shaU  prohibit  the  sale  or  supply  of  liquor 

of  liquor,  or  shall  seU  any  liquor,  or  to  any  bond  fide  lodger  or  inmate,  if  such 

permit  the  same  to  be  drunk  or  con-  liquor  is  not  drunk  at  the  public  bar  of 

sumed  in  or   on  his  premises   unless  such  holder's  licensed  premises,  nor  shall 

between  the  hours  of  six  in  the  morning  prohibit  the  sale  or  supply  of  liquor  at 

and  eleven  at  night  on  the  six  business  such  bar  or  elsewhere  upon  such  pre- 

days  of  the  week.   .    .     And  every  such  mises  to  any  bond  fide  traveller.    .     .^ 
holder  offending  against  any  part  of  this        (6)  17  C.B.,  N.S.  539;  34  L. J.,  M.C.  1 . 
enactment  shaU,  for  every  such  offence,        (7)  L.R.,  4  C.P.  175. 
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sec  42  (8),  where  Taylor  v.  Humphrie8'{9)  was  followed,  notwith- 
standing sec.  14  of  Jervi8*8  Act  (10).  The  third  case  is  Morga/n  v.." 
Hedger  (11),  decided  on  11  &  12  Vict.,  c.  49  (12),  where  Davis 
y.  Scmce  (13)  was  followed.  In  the  same  volume  is  Oapley  v. 
Bv/rton  (14),  in  which  it  was  held  that  the  onvs  of  proving  know- 
ledge in  the  defendant  rested  on  the  informer.  These  decisions 
were  on  statutes  in  which  the  exception  is  contained  in  the 
enacting  part  of  the  section.  A  case  in  conflict  with  these  is 
Roberta  v.  Humphreys  (15),  decided  in  the  Queen's  Bench  on  sec- 
tions 24  and  51  of  the  English  Licenavng  Act  1872  (16),  which  is 
very  similar  to  our  own  statute.  We  submit  that  the  Court  will 
follow  this  latter  decision.  By  section  91  of  our  Licenamg  Act 
the  procedure  of  every  Licensing  Court  shall  be  regulated  by  the 
Acts  in  force  for  the  time  being  regulating  summary  proceedings 


1882 


Atwbll 

V. 

Lucas. 


(8)  2  ft,3  Vict.,  0.  47,  8. 42,  enacts  :— 
*'No  licenaed  victualler  or  other  person 
•hall  open  bis  house  within  the  metro- 
politMi  police  district  for  the  sale  of 
wine,  spirits,  Ac.,  on  Sundays,  &c., 
before  the  hour  of  one  in  the  afternoon 
except  refreshment  for  trayellers.'' 

(9)  17  C.B.  N.S.  639;34L.J.,  M.C.  1. 

(10)  11  &  12  Vict ,  0. 43,  s.  14,  provides 
that,  if  the  information  or  complaint  in 
toy  case  before  justices  "shall  negative 
any  exemption,  exception,  proviso  or 
condition  in  the  statute  on  which  the 
same  shall  be  framed,  it  shall  not  be 
oeoessary  for  the  prosecutor  or  com- 
pkinant  in  that  behalf  to  prove  such 
negative,  but  the  defendant  may  prove 
the  affirmative  thereof  in  his  defence, 
if  he  would  have  the  advantage  of  the 
same."—!  01,  SUU.  127S. 

(11)  LR.,  5  C.P.  486. 

(12)  11  k  12  Vict.,  c  49,  s.  1,  enacts  :— 
'*  That  no  licensed  victualler  .  .  .  shall 
open  Ids  house  for  the  sale  of  wine, 
spirits,  beer  or  other  fermented  or  dis- 
tilled liquors,  or  seU  the  same  on  Sunday 
before  half-past  12  o'clock  in  the  after- 
noon .  .  .  except,  in  all  the  cases  afore- 
■aid,  as  refreshment  for  travellers." — 
1  CkUi,  8tal.  386. 

(13)  L.R.,  4C.P.  176. 

(14)  LR.,  5  C.P.  489. 
(16)  LE.,  8  Q.B.  483. 


(16)  36  &  36  Vict.,  o.  04,  a.  24» 
enacts : — "  Subject  as  hereinafter  men- 
tioned, all  premises  on  which  intoxicat- 
ing liquors  are  sold  or  exposed  tar  sale 
by  retail,  shall  be  closed  as  follows:— 
that  is  to  say  .  .  [Here  follow  the  times 
during  which  such  premises  are  to  be 
dosed].  .  .  Any  person  who  sells  or 
exposes  for  sale,  or  opens  or  keeps  open 
any  premises  for  the  sale  of  intoxicating 
liquors  during  the  time  that  such  pre- 
mises are  directed  to  be  closed  by  or  in 
pursuance  of  this  section .  .  .  shall  .  . 
be  liable  to  a  penalty  .  .  .  None  of  the 
provisions  contained  ii^  this  section  shall 
preclude  a  person  licensed  to  sell  any 
intoxicating  liquor  to  be  consumed  on 
the  premises  from  selling  such  liquor  to 
bond  fide  travellers  or  to  persons  lodging 
in  his  house.  .   " 

Sec.  61,  subsec.  4  enacts—"  That 
any  exception,  exemption,  proviso, 
excuse,  or  qualification,  whether  it 
does  or  does  not  accompany  the  descrip- 
tion of  the  ofifence  in  this  Act,  may 
be  proved  by  the  defendant,  but  need 
not  be  specified  or  negatived  in  the  in- 
formation ;  but  if  so  specified  or  nega- 
tived, no  proof  in  relation  to  the  matter, 
so  specified  or  negatived,  shall  be  re- 
quired on  the  part  of  the  informant  or 
complainant." 
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1882       before  justices.     We  submit  that  sec.  14  of  Jervi8*8  Act  (17) 
Atwsll     applies,  and  throws  the  onus  of  proof  on  the  defendant 


V. 
LUCAg. 


No  counsel  appeared  for  the  defendant. 

Sm  J.  Martin,  C.J.  Looking  at  this  matter  apart  from  the 
English  decisions,  I  entertain  no  doubt  that  the  magistrates 
have  taken  a  wrong  view  by  holding  that  the  burthen  of  proof 
lay  on  the  informer.  By  the  63rd  section  of  the  "Licensing 
Act" — ** No  holder  of  a  license  .  .  .  shall  keep  his  premises 
open  for  the  sale  of  liquor  .  .  .  unless  between  the  hours  of 
six  in  the  morning  and  eleven  at  night  on  the  six  business  days 
of  the  week."  Then  it  imposes  a  penalty  in  these  words: — 
"  Every  such  holder  offending  against  any  part  of  this  enactment 
shall,  for  every  such  offence  ...  be  liable  to  a  penalty  not 
exceeding  201"  And  then  come  the  words,  ''But  nothing  in 
this  section  shall  prohibit  the  sale  or  supply  of  liquor  to  any 
bond  fide  lodger  or  inmate,  if  such  liquor  is  not  drunk  at  the 
public  bar  of  such  holder's  licensed  premises,  nor  shall  prohibit 
the  sale  or  supply  of  liquor  at  such  bar  or  elsewhere  upon  such 
premises  to  any  bond  fide  traveller."  It  is  plain  to  my  mind 
that  these  words  which  I  have  read  are  an  exemption,  an 
exception  to  the  previous  part  of  the  section.  First,  there  is  a 
general  enactment  to  the  effect  that  liquor  shall  not  be  supplied 
within  certain  hours  and  on  certain  days.  Then  comes  the 
exception  that  the  penalty  shall  not  apply  where  liquor  is 
sold  to  lodgers,  inmates,  or  travellers ;  nothing  can  more  plainly 
show  an  exception. 

In  section  14  of  Sir  John  Jervis's  Act  (11  &  12  Vict.,  c.  43)  there 
is  a  proviso  in  these  terms.  [His  Honour  read  the  proviso  (17).] 
There  is  no  doubt  that  that  proviso  was  inserted  to  get  rid  of  a 
difficulty  in  informations  in  many  cases  where  it  was  not  easy 
to  decide  whether  the  burthen  of  proof  as  to  an  exemption, 
exception,  or  proviso  was  on  the  informer  or  on  the  defendant 
To  get  rid  of  this  difficulty  in  administering  the  law,  this  proviso 
was  inserted.  Without  reference  to  cases,  it  is  plain,  looking  at 
these  sections  of  the  Licensing  Act  and  of  Jervis's  Act,  that  the 

(17)  See  note  (10)  on  previous  page. 
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burthen  of  proof  was  on  the  defendant  to  show  that  the  person  to 
whom  he  supplied  the  liquor  was  an  inmate,  lodger,  or  traveller.  Atwbll' 
The  matter  is  one  for  him  to  prove.  I  admit  that  a  person  may  lugas. 
represent  himself  to  be  a  traveller,  when  in  fact  he  is  not  one. 
That  might  raise  a  question  whether  an  innkeeper  who  supplied 
that  person  with  liquor,  believing  him  to  be  what  he  represented 
hunself  to  be,  was  liable  to  the  penalty.  Looking  at  these  two 
statutes,  I  think  the  burthen  of  proof  was  upon  the  defendant 

We  have  been  referred  to  three  decisions.  One  of  these  is 
Taylor  v.  Hwm/phries  (18).  In  the  argument  of  that  case,  in 
which  the  point  was  where  the  burden  of  proof  rested,  the 
proviso  in  Jervia'a  Act,  which  I  have  read  (19),  was  referred  to. 
The  Court  having  taken  time  to  consider  their  decision,  judg* 
ment  was  given  by  an  eminent  judge — Erie,  C.J.  At  p.  549  of 
the  Report  in  17  C.B.N.S.  he  says :  —  "He  (counsel  for 
the  appellant)  further  contended  that,  as  the  exception  of 
refreshment  to  a  traveller  is  contained  in  the  clause  creating 
the  prohibition,  the  burthen  of  proving  that  the  prohibition  has 
been  infringed,  and  that  the  case  is  not  within  the  exception, 
is  cast  on  the  informer."  He  then  cites  the  cases  of  The  King  v. 
PraUen  (20)  and  QUI  v.  Scrivems  (21),  which  were  decided  long 
before  the  passing  of  Jervis'a  Act,  and  continues: — ^''And  that, 
if  the  publican  believed,  and  had  reason  to  believe,  when  he 
supplied  the  drink,  that  he  was  supplying  refreshment  to  a 
traveller,  he  ought  not  to  be  convicted.  In  this  argument  we 
think  the  appellant  is  well  foimded,  and  that  the  statute  ought 
to  be  construed  on  the  principle  that  he  has  contended  for." 
Now,  with  much  deference  to  the  opinion  of  Chief  Justice 
Erie,  for  whom  no  one  has  greater  respect  than  I  have,  I 
do  not  think  that  he  is  correct  in  this  particular  decision.  In 
some  unaccountable  way,  reference  is  not  made  to  section  14  of 
Jervis'a  Act,  but  to  two  old  cases  decided  before  that  Act  had 
been  passed. 

Afterwards,  in  the  same  Court  of  Common  Pleas,  there  occurred 
two  other  cases.    The  first  is  Davis  yi.  Scrace  (22)  where  the  same 

(18)  17  C.B.,  N.S.539;  34  L. J.,  M.C.  1.    (20)  6  T.R.  659. 

(19)  See  note  (10)  <m  page  195.  (21)  7  T.R.  27. 

(22)  L.B.,  4  C.P.  175. 
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point  was  again  raised  as  to  the  burthen  of  proof.  At  p.  174  in 
ATwiLb  his  argument,  counsel  for  the  respondent  said — "But  for  11  & 
jj^lll^  12  Vict,  c.  43>  s.  14,  it  wotdd  no  doubt  be  incumbent  on  the  com- 
plainant to  negative  the  exception.  The  later  case  of  Taylor  v. 
Hvmphries  (23)  however,  seems  to  have  decided  that  this  section 
does  not  alter  the  law  in  this  respect,  but,  according  to  the  report 
in  the  Law  Jon/mal,  the  section  does  not  appear  to  have  been 
referred  to;  and  the  Lord  Chief  Justice  does  not  allude  to  it  in  the 
considered  and  probably  written  judgment  of  the  Court.  But  for 
Taylor  v.  Humphries  (23)  it  is  perfectly  clear  that  the  magistrates 
in  this  case  would  have  called  upon  the  defendant  to  show  that 
he  was  within  the  exception.  To  uphold  Taylor  v. Humphrie8(2S) 
will  operate  as  a  repeal  of  the  proviso  in  sec.  14  of  11  &  12  Vict 
c  43  (24)/'  That  is  the  argument  of  counsel  in  Davis  v.  Scrace  (25); 
and  it  is  also  my  own  opinion.  It  seems  to  me  that  the  judgment 
of  the  Court  of  Common  Pleas  in  Taylor  v.  Humphries  (23)  was 
given  without  full  consideration  of  the  effect  of  sec.  14  of  Jervis's 
Act  (24).  The  Court  of  Common  Pleas  having  to  decide  the  same 
point  was  bound  by  the  decision  of  that  Court  already  given. 
Keati/ag  J.  says  ''  I  am  unable  to  distinguish  this  case  from  Tay- 
lor V.  Hv/mphries  (23).  It  has  been  strongly  pressed  upon  ub, 
that,  inasmuch  as  the  report  of  that  case  in  the  Law  Jov^mal 
makes  no  mention  of  section  14  of  11  &  12  Vict,  c.  43  (24)  and  the 
Lord  Chief  Justice  does  not  allude  to  it  in  his  judgment,  we 
ought  to  assume  that  the  attention  of  the  Court  was  not  caUed  to 
it,  and  therefore  we  ought  not  to  hold  ourselves  bound  by  that 
decision."  He  then  goes  on  to  say  that  the  section  is  referred  to 
in  the  report  in  the  Common  Bench,  and  concludes  that  Taylor 
V.  Humphries  (23)  must  bind  the  Court  unless  it  were  shown 
clearly  that  it  proceeded  upon  a  mistake.  But  although  the 
Court  of  Common  Pleas  felt  itself  bound  by  the  previous 
decision  of  the  same  Court  in  1864,  we  are  not  so  bound,  and 
I  feel  myself  constrained  to  dissent  from  the  conclusions  at 
which  that  Court  arrived  in  the  case  cited.  The  Supreme 
Court  here  is  bound  only  by  the  decisions  of  the  Privy  Council, 
and  is  as  much  entitled  to  dissent  from  the  decision  of  any 

(23)  17  C.B.,  N.S.  639;  34  L.  J.,  M.C.  1.      (24)  See  note  (10)  on  page  195. 
(25)  L.R.,  4  C.P.  175. 
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one  of  the  Courts  at  Westminster  as   any  of  those  Courts  is        1882 
entitled  to  dissent  from  the  opinion  of  the  others,  we  being  like     atwell 
them  a  Court  of  co-ordinate  jurisdiction.  .  ^^^^ 

The  same  point  was  decided  in  the  case  of  Morgcm  v.  Hed- 
get  (26),  where  the  Court  held  that  it  was  bound  to  take  the  same 
view  as  in  Taylor  v.  Humphries  (27)  and  Davis  v.  Scrace  (28). 

I  now  come  to  the  Court  of  Queen's  Bench,  where  the  case  of 
Roberts  v.  Humphreys  (29)  decided  the  same  point  on  an  enactment 
in  the  Act  35  &  36  Vict.,  c.  94,  similar  to  the  section  in  our  Licensing 
Act.  Section  24  of  35  &  36  Vict,  c.  94,  is  in  these  words.  [His 
Honour  read  the  section  (30).]  Under  that  enactment,  which 
substantially  is  the  same  as  our  own,  the  Court  of  Queen's  Bench 
held  that  the  burthen  of  proof  was  upon  the  defendant.  This  case 
was  decided  in  1873.  Blackburn  J.,  after  referring  to  section  1  of 
the  old  Act,  11  &  12  Vict,c.  49  (31),  under  which  the  cases  in  the 
(Common  Pleas  were  decided,  says: — "  We  need  not  inqmre  in  the 
present  case  whether  these  cases  were  or  were  not  rightly  decided. 
The  decisions,  no  doubt,  put  a  great  difficulty  in  the  way  of  en- 
forcing the  Act,  and  enabled  the  persons  licensed  to  keep  open  their 
houses  with  impunity  during  prohibited  hours.  Accordingly,  the 
new  Act  alters  altogether  the  description  of  the  oflfence  in  section 
24  (30),  introducing  the  exception  in  a  subsequent  clause."  It  is 
quite  plain  to  my  mind  that  the  Court  of  Queen's  Bench  did  not 
entertain  the  same  opinion  as  the  Court  of  Common  Pleas  as  to 
the  matters  before  that  Court.  The  decision  of  the  Court  of 
Queen's  Bench  certainly  was  not  on  the  same  statute,  but  the 
judges  in  the  Queen's  Bench  expressed  dissent  from  the  opinion 
of  the  Common  Pleas.  If  we  are  to  be  bound  by  authority,  we 
should  follow  the  decision  in  Roberts  v.  Humphreys  (29),  which  is 
in  point,  and  is  a  correct  interpretation  of  the  statute.  To  hold 
otherwise  would  be  to  go  against  the  proviso  in  Jervis's  Act;  and 
whether  we  regard  the  case  as  free  from  authority,  or  in  the  light 
of  these  authorities,  I  think  the  decision  of  the  justices  was  wrong. 

WiNDETEB,  J.  I  am  entirely  of  the  same  opinion.  The  case 
may  be  decided  on  the  authority  of  Roberts  v.  Humphreys  (29), 

(26)  L.R.,  5  C.P.  485.  (29)  L.R.,  8  Q.B.  483. 

(27)  17 C.K,  N.S.  639;  34 L. J.,  M.C.  1.   (30)  See  note  (16)  on  page  195. 

(28)  L.R.,  4  C.P.  175.  (31)  See  note  (12)  on  page  195. 
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1882  as  the  statute  on  which  that  decision  was  given  is  worded  very 
Atwxll  similarly  to  our  Licenaiiig  Act,  But  apart  from  that,  it  appears 
Lucas.  ^  ^^  ^^^  ^^^  ^^^^  ^  entirely  within  the  14th  section  of 
Jervias  Act  (S2). 

The  rule  as  to  whether  the  plaintiff  was  bound  to  negative 
exceptions  is  clearly  laid  down  in  Paley  on  Convictions, 
p.  232.  It  has  also  been  stated  in  these  terms: — ''Where 
the  enacting  clause  of  a  statute  constitutes  an  act  to  be  an  offence 
under  certain  circumstances,  and  not  under  othei-s;  then  as  the 
act  is  an  offence  only  svA  modo,  the  particular  exception  must  be 
expressly  specified  and  negatived;  but  where  a  statute  constitutes 
an  act  to  be  an  offence  generally,  and  in  a  subsequent  clause 
makes  a  proviso  or  exception  in  favour  of  particular  cases,  but 
not  in  the  enacting  part  of  it,  by  words  of  reference  or  otherwise, 
there  the  proviso  is  matter  of  defence  or  excuse,  which  need  not 
be  noticed  in  the  information  or  conviction." 

In  this  case,  the  exceptions  seem  to  have  been  negatived  in  the 
information;  this  was  not  necessary,  and  so  much  of  the  informa- 
tion may  be  regarded  as  surplusage.  The  case  of  Taylor  v. 
Hwmphries  (33)  was  brought  before  me  in  Chambers  in  another 
case,  and  I  was  asked  to  grant  a  prohibition  on  the  ground  that 
an  informer  was  bound  to  negative  the  exceptions;  but  I  refused 
to  be  bound  by  that  case.  This  case  is  governed  by  the  14th 
section  of  Jerms's  Act  (32).  I  entirely  agree  with  the  decision  of 
the  Chief  Justice. 

Declared  that  the  decision  of  ihe  justices  was 
erroneous  in  law. 

Attorney  for  the  appellant:  The  Crown  Solicitor. 
(32)  See  note  (10)  on  pige  195.  (33)  17  C.B.,  N.S.  639;  34  L.  J.,  M.C.  1. 
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Ex  PARTE  HENRY  EDWARD  CASTLES. 


1882 


Licensing  Ad  (45  Vict,  No,  14),  8,43r—Ren€wdl  of  license^ AppUccUion  lodged  htfort  — — 

expiration  of  previous  license,  but  not  heard  until  afler  it  had  explred^License  not      ^^  ^2. 
"allowed  to  expire,** 

The  landlftdy  of  an  hotel  evicted  her  tenant  on  18th  Jane.  On  30th  Jane,  the 
day  on  which  the  license  expired,  it  was  transferred  to  C.  On  the  same  day  C. 
lodged  with  the  derk  of  the  Licensing  Bench  an  application  for  a  renewal  On 
18th  Joly,  the  next  day  after  SOth  Jane  fixed  for  the  meeting  of  the  licensing 
Bench,  the  application  was  heard«  The  Bench  dismissed  the  application,  holding 
that,  as  the  license  had  been  allowed  to  expire,  they  had  no  power  to  renew  it. 

Held,  on  special  case  stated,  that  as  C.  had  done  all  he  could  to  prevent  the 
lapse,  the  license  ooold  not  be  said  to  have  been  "  allowed  to  expire ''  within  the 
meaning  of  the  proviso  in  sec.  42  of  the  "  Licensing  Act  qf  1882." 

Special  case  stated  by  Justices  under  the  *' Justices'  Appeal 
ici"  (45  Viet.  No.  4). 

The  special  case  stated  that  "Mrs.  Castles,  the  owner  of  a 
licensed  house,  the  Royal  Oak  Hotel,  leased  by  her  to  a 
tenant,  having  legally  evicted  such  tenant,  applied  on  SOth 
June,  1882,  under  sec.  43  of  the  'Licensing  Act*  to  transfer 
the  license  to  the  present  applicant,  Henry  Edward  Castles.  The 
application  was  granted,  and  on  the  same  day  the  applicant 
lodged  with  the  clerk  an  application  for  a  renewal  of  the  license- 
The  application  came  on  for  hearing  on  18th  July  at  a  special 
meeting  which  the  Act  renders  necessary  in  such  cases;  this  being 
the  first  held  after  SOth  June.  The  Bench  refused  the  applica- 
tion, being  of  opinion  that,  as  the  license  had  been  allowed  to 
expire,  they  had  no  power  to  renew  it.  The  attorney  for 
the  applicant  urged  that,  as  the  application  was  lodged  before 
the  time  of  the  expiry  of  the  license,  and  under  the  said 
'lAceasing  Act'  no  time  was  prescribed  within  which  such 
application  should  be  lodged,  and  as  there  were  no  laches  or 
negligence  on  the  part  of  the  applicant,  the  Licensing  Bench  had 
power  to  grant  such  renewal  nvmc  pro  tunc.  The  question  for 
the  opinion  of  the  Supreme  Court  is  whether  the  said  deter- 
mination of  the  Licensing  Bench  was  erroneous  in  point  of  law." 

It  appeared  during  the  argument  that  the  former  tenant  was 
evicted  on  18th  June;  that  his  license  expired  on  niidnight  of  SOth 
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1882        June;  and  it  was  stated  that  due  diligence  had  been  used  in 

JSe  paru     obtaining  the  transfer  of  the  license  to  the  applicant. 
Castles. 

Salomons,  Q.C.,  for  the  appellant — My  client  is  entitled  to  a 

renewal  of  his  license.    The  words  "have  been  allowed  to  expire" 

in  sec.  42  of  the  Licensing  Act  (1),  refer  to  the  time  of  the 

making  of  the  application  for  renewal  and  not  to  the  time  of 

the  hearing.    If  the  license  is  in  force  when  the  application  is 

lodged,  a  renewal  may  be  granted,  although  no  meeting  of  justices 

to  consider  the  application  is  held  for  months.    If  that  is  not  so, 

then  if  there  should  happen  to  be  no  quorum  on  the  day  fixed  for 

the  hearing  of  applications  for  renewals,  the  whole  of  the  licenses 

set  down  for  renewal  at  that  meeting  would  lapse,  because  they 

have  not  been  renewed  in  time.    There  is  nothing  in  the  Act  to 

compel  the  Licensing  Court  to  meet  more  than  four  times  a 

year;  and  the  day  of  the  month  is  not  fixed  by  the  Act    If  the 

validity  of  renewals  depended  upon  the  meeting  of  the  Licensing 

Courts,  the  courts  may  be  so  arranged  as  to  cause  the  lapse  of  a 

great  number  of  licenses. 

[Sir  J.  Martin,  C.J.  Tour  case  is  defective  in  not  stating 
when  the  eviction  of  the  former  tenant  took  place.] 

We  are  able  to  state  on  affidavit  that  the  eviction  was  on  18th 
June,  and  that  due  diligence  was  taken  in  obtaining  the  transfer. 
The  words  of  the  proviso  in  the  42nd  section  (1)  are  "  allowed  to 
expire,"  showing  that  the  holder  of  a  .license  must  do  some  act,  or 
be  guilty  of  some  neglect  to  disentitle  him  to  a  renewal  The 
act  must  be  the  act  of  the  applicant,  and  not  of  the  court. 

No  counsel  appeared  in  support  of  the  decision  of  the  magistrates. 

Sir  J.  Martin,  C.J.  In  this  case,  Mrs.  Castles  is  owner  of  a 
house  in  respect  of  which  a  license  had  been  granted  to  her 
tenant  She  applied  under  the  provisions  of  the  Act  45  Vict, 
No.  14,  to  the  licensing  magistrates  of  Sydney  for  a  transfer  of 
the  license^  which  her  tenant  held,  to  her  son.  On  30th  June  last 

(1)  45  Vio.  No.  14,  a.  42,  eiUMsti  "Every  lioeiuie   .    .  Provided  always  that  aoch 

lioenaee    .    .    shall    .    .   be    entitled  license  has  not  been  allowed  to  empire,  or 

to  obtain  a  certificate  anthorising  the  has  not  been  forfeited,  or  oancelled,  or 

renewal  of  his  license  on  producing  such  become  Toid.  *' 
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the  application  for  that  transfer  was  granted;  in  consequence  of        1882 
which  H.  K  Castles  became  the  owner  of  the  license  for  that     Ex  parte 
house.    On  that  same  day  this  license  ran  out;  it  was  a  license     Castlks. 
ending  on  that  day.     On  that  same  day,  H.  £.  Castles,  having 
thus  become  the  holder  of  this  license,  lodged  with  the  clerk  at 
the  police  office  an  amplication  for  the  renewal  of  his  license. 

By  the  Act,  certain  months  are  set  apart  for  licensing  matters, 
and,  among  others,  the  month  of  July  is  fixed  for  the  granting  of 
renewals;  but  the  Act  does  not  specify  the  day  in  these  months 
in  which  these  applications  are  to  be  heard.  The  meeting  in 
July  this  year  was  fixed  for  the  18th;  and  this  application  being 
lodged  on  the  30th  June,  cotdd  not  come  on  for  decision  before 
the  18th  July.  In  the  meantime  no  license  was  in  existence 
between  the  30th  of  June  and  the  18th  of  July;  the  license  had 
lapsed;  and  all  power  to  sell  had  ended  by  the  license  lapsing. 

By  sec.  42  (2)  the  right  is  given  to  every  licensee  to  have  a 
renewal  of  his  license;  but  there  is  this  proviso  added — "Provided 
always  that  such  license  has  not  been  allowed  to  expire,  or  has 
not  been  forfeited,  or  cancelled,  or  become  void."  Now  the 
question  is  whether  the  applicant  for  this  renewal  was  in  the 
position  of  a  person  holding  a  license  which  had  been  "alUnued 
to  expire."  It  appears  to  me  that  efficacy  must  be  given  as  far 
as  it  is  possible  to  every  word  in  the  section.  We  must  interpret 
the  statute  so  as  to  give  meaning  and  efficacy,  if  possible,  to 
every  word.  If  the  Legislature  intended  that  there  should  be  no 
renewal  if  the  license  had  expired,  they  could  easily  have  said  so 
by  using  the  words  "  provided  the  license  should  have  expired." 
But  the  words  used  are  "  allowed  to  expire."  Allowed  to  expire 
by  whom?  Certainly  by  the  holder,  who  had  dominion  over  it 
If  he  had  taken  all  the  steps  within  his  power  to  prevent  the 
license  lapsing,  he  could  not  be  said  to  have  allowed  it  to  expire. 
On  30th  June,  the  earliest  possible  time,  being  the  day  when  the 
license  was  transferred  to  him,  he  lodged  his  application.  On  the 
18th  July,  the  earliest  possible  time  that  the  application  for 
renewal  could  be  considered,  the  application  comes  on  for 
hearing,  and  the  magistrates  held  that  as  the  license  had  been 
allowed  to  expire  they  had  no  power  to  renew  it. 
(1)  See  note  (1)  on  page  202. 
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1882  I  have  no  difficulty  in  coming  to  a  conclusion  on  this  case.   The 

Ex  parte  applicant  could  not  be  said  to  have  aUowed  the  license  to  expire. 
Castlbs.  Although  it  is  true  he  could  not  have  sold  liquor  from  the  end  of 
the  month  of  Jime  imtil  the  18th  Jtdy,  that  will  not  affect  the 
efficacy  of  the  new  license,  because  he  obtains  a  new  privilege  on 
the  granting  of  the  new  license;  it  is  not  a  continuation  of  the  old 
license.  The  power  to  give  a  new  license  to  a  person  who  had 
an  old  one  is  not  taken  away  by  this  proviso,  because  he  had 
done  all  he  could  to  prevent  the  lapse.  The  decision  of  the 
magistrates  was  erroneous. 

Faucett,  J.  Although  there  may  possibly  be  some  doubt,  on 
the  whole  I  entirely  concur  with  His  Honour.  The  best  way  to 
decide  a  case  of  this  kind  is  to  consider  the  various  clauses  of  the 
Act  as  they  bear  upon  the  particular  point  in  question.  There 
are  several  sections  here  that  militate,  in  my  opinion,  against  the 
decision  of  the  magistrates.  Take  the  12th  section;  it  provides 
that  "a  Licensing  Court  may  adjourn  from  time  to  time  to  the 
same  or  any  other  court-house  or  building  within  the  licensing 
district.''  Now,  that  meeting  may  take  place  at  such  a  period  that 
the  day  fixed  for  the  adjournment  may  be  after  the  expiration  of 
the  license ;  so  that,  by  that  clause,  the  court,  on  an  application 
of  this  kind,  may  be  able  to  make  adjournment  after  adjournment 
to  a  period  beyond  the  date  at  which  the  license  will  expire. 

It  seems  to  me  that  an  interval  may  take  place  between  the 
expiration  of  the  license  and  the  renewal.  The  word  renewal 
does  not  mean  the  continiuition,  it  means  the  re-grantirig  of  the 
license ;  or  else,  according  to  that  clause,  the  magistrates  having 
power  to  adjourn,  might  destroy  the  effect  of  a  license  by  adjourn- 
ing from  time  to  time. 

Coming  to  another  clause,  the  41st  section  says  this : — [His 
Honour  read  the  section  (3)].     The  section   does  not    mean 

(3)45Viot.No.l4,8. 41,eiiacts:— "The  like  application  and  in  respect  of  the 

refosal  of  an  application    .     .    for  the  same  premiieB  within  the  period  of  three 

renewal    .    .    of  any  snoh  license  shall  years  from  the  date  of  snoh  first  i^^iplica- 

not  prevent  alike  application  being  sab-  tion,  then  no  such  .  .  renewal  in  respect 

seqnently  made  in  respect  of  the  same  of  snch  premises  shaU  be  granted  until 

premises  or  Subject  matter.    But  if  an  after  the  expiration  of  three  years  from 

application  for  such    .     .  renewal    .    .  the  last  refusaL*' 
is  refused  after  a  previous  refusal  of  a 
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that  the  application  after  a  refusal  must  be  made  within  1882 
the  three  years ;  that  is  not  the  meaning,  I  think,  of  the  Exparu 
section.  It  must  mean  that  if  the  application  is  refused  he  Castlbs. 
must  apply  again;  but  the  statute  does  not  say  that  he 
must  apply  before  the  term  has  expired.  The  section 
goes  on  further  to  say,  "but  if  an  application  for  such 
license  or  for  a  renewal  thereof  is  refused  after  a  previous  refusal 
.  •  within  the  period  of  three  years  from  the  date  of  such  appli- 
cation, then  no  such  license  or  renewal  .  .  shall  be  granted 
untU  after  the  expiration  of  three  years  from  the  last  refusal."  So 
tiiat  where  an  application  for  renewal  is  refused  it  may  be  enter- 
tamed  a  second  time  where  there  had  been  a  previous  license  in 
existence ;  and  any  renewal  is  only  to  be  granted  after  the  expi- 
ration of  three  years ;  clearly  meaning  that  the  renewal  may  be 
applied  for,  although  no  license  be  then  in  existence :  because  it 
is  plain  that  a  license  does  not  last  for  three  years. 

However,  we  come  to  the  next  section,  which  is  the  one 
causing  the  real  difficulty,  in  my  mind.  It  is  in  these  terms — 
[His  Honour  read  the  42nd  section  (4).]  The  difficulty  is  this, 
that  the  word  there  used  is  obtain  —  "obtain  a  certificate 
authorising  a  renewal."  The  license  must  be  "obtained"  at  the 
hearing  of  the  application ;  and  the  question  whether  the  license 
had  or  had  not  lapsed  would  seem  to  be  referred  to  that  time. 
But  force  must  be  given  to  the  words  "aU<ywed  to  expire," 
especially  in  a  case  where  the  applicant  has  done  all  in  his 
power  to  prevent  the  lapsing  of  the  license.  And  since,  by  the 
Act,  the  magistrates  have  power  to  adjourn  the  Licensing  Court, 
80  that,  if  the  application  is  made  a  month  before  the  expiration 
of  the  license,  the  magistrates  might  adjourn  the  court  untU 
after  the  license  had  expired,  and  by  this  means  destroy  the 
right  of  the  applicant  to  renewal,  I  do  not  think  it  was 
intended  that  the  license  must  in  every  case  be  in  force  when 
the  application  is  heard.  The  magistrates  may  require  to 
hear  further  evidence,  and  so  may  adjourn  the  court ;  or  the 
adjournment  may  be  granted  at  the  request  of  the  applicant 
himself,  and  by  that  very  act  his  right  to  renewal  would  be 
destroyed. 

(4)  See  note  (1)  on  page  202. 


206  CASES  AT  LAW.  [N.  S.  W.  R. 

1882  Under  these  circumstances,  I  concur  with  His  Honour  that  we 

Ex  parte  must  construe  thb  rule  83  referring  to  the  time  when  the  appli- 
Castlbs.  (jatjQjj  ig  made.  If  the  application  is  made  during  the  currency 
of  the  license,  and  the  applicant  has  not  been  guilty  of  larches, 
and  has  done  nothing  that  he  should  not  have  done  before  the 
expiration  of  the  license,  he  is  entitled  to  a  renewal,  although  at 
the  time  when  the  application  is  heard  the  license  has  expired. 

WmDETER,  J.    I  concur  in  thinking  that  the  decision  of  the 
magistrates  was  erroneoas. 

Declared  that  the  decision  of  the 
magistrates  was  erroneous  in 
point  of  law. 

Attorney  for  the  applicant :  WalUice. 


Aug.2S. 


Ex  PARTE  LOWTHER  EMPSON. 

•  "  Licensing  Act "  (45  Vict.  No.  14),  m.  15,  ^—Insolvency  oflicensee—Conviaian/or 
selUng  liquor  without  a  license — Prohibition, 

A.B.,  the  holder  of  a  publican's  licenae,  became  insolvent  and  seqnestimted  lus 
estate.  The  official  assignee  sold  his  interest  (if  any)  in  the  license,  but  did  not 
appoint  any  one  his  agent  to  sell  liqnor,  or  apply  to  a  licensing  magistrate  for 
anthorization  to  carry  on  the  business  by  an  agent.  A.B.  having  continned 
afterwards  to  seU  liqnor  was  convicted  of  selling  without  a  license. 

Hcldf  on  motion  of  a  prohibition,  that  the  license  was  not  determined  by  the 
sequestration,  and  that  the  conviction  was  therefore  wrong. 

Prohibition.  The  applicant  was  convicted  before  the  Licens- 
ing Court  for  the  licensing  district  of  Sydney  and  fined  30f.,  on 
an  information  charging  "  that  on  Tuesday,  26th  July,  1882,  one 
Lowther  Empson  (the  applicant)  then  not  being  the  agent,  or  the 
servant  of  the  holder  of  a  license  authorising  the  sale  of  liquor 
under  the  Licensing  Act  1882,  and  in  a  certain  licensed  house 
(the  Queen's  Hotel)  situate,  &c.,  did  sell  certain  liquor  without 
holding  a  license  under  the  said  Licensing  Act  authorising  the 
sale  thereof." 

It  appeared  from  the  evidence  given  that  the  applicant  was  the 
holder  of  apublican's  license  for  the  Queen  s  Hotel;  the  license  would 
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not  expire  until  8th  June,  1883.    On  22nd  June,  1882,  and  while        1882 
he  was  still  holder  of  such  license,  his  estate  was  sequestrated     bx  parte 
as  insolvent     On  20th  July  the  right,  title,  and  interest  (if  any)     Empson. 
of  the  official  assignee  in  the  license  was  sold  by  auction.    The 
official  assignee  did  not  appoint  the  applicant  or  any  one  else  his 
agent  or  servant  to  sell  in  the  hotel ;  and  he  did  not  apply  to  the 
licensing  magistrates  for  an  authorization  in  writing  to  carry  on 
the  business  by  an  agent ;  there  was  a  lien  on  it  to  a  building 
society,  and  he  declined  to  have  anything  to  do  with  the  hotel. 
The  applicant  continued  selling  in  the  hotel  after  his  insolvency, 
and  it  was  proved  that  on  25th  July,  the  day  laid  in  the  infor- 
mation, and  while  his  estate  was  under  sequestration,  he  sold 
liquor  there. 

On  9th  August  a  Eule  nisi  was  obtained  calling  upon  the 
members  of  the  Licensing  Bench  and  the  informer  to  show  cause 
why  a  writ  of  prohibition  should  not  issue,  to  be  directed  to 
them,  to  restrain  them  from  further  proceedings  in  the  con- 
viction, upon  the  grounds — 1.  That  there  was  no  evidence  to 
support  the  conviction.  2.  That  the  applicant  was  a  person,  in 
fact  and  in  law,  holding  a  license  within  the  meaning  of  the 
infonnation. 

SaUmions,  Q.C.  (Cohen  with  him),  for  the  applicant,  pow 
moved  to  make  the  Rule  absolute — The  conviction  was  wrong, 
because  at  the  time  laid  in  the  information  we  held  a  license  to 
sell.  If  an  auctioneer  or  a  cabman  carried  on  his  business  after 
his  insolvency,  would  it  be  pretended  that  they  were  liable  to  a 
penalty  for  selling  or  driving  without  a  license  ?  It  is  to  the 
interest  of  creditors  to  allow  the  insolvent  to  carry  on  his 
business.  Schedule  2  of  the  lAcenaing  Act  (1)  shows  that  a 
license  is  to  last  during  the  time  for  which  it  is  issued,  unless 
forfeited  or  cancelled  in  the  meantime.  It  cannot,  therefore, 
be  said  that  the  license  lapses  on  the  insolvency  of  the  holder. 

(1)  45  Vict.,  No.   14,  schedule  2: —  license  shall   commence    on   the    day 

"Whereas,  &c.    .     .     .    Now  I    .     .  of    .     .     .     .      next,  and  continue  in 

...    do  hereby  license  the  said  A.B.  force  until  the    .     .    day    .     .    then 

to  sell  fermented  and  spirituous  liquors  next  ensuing,  both  days  inclusive,  pro- 

in  any  quantity  on  the  aforesaid  pre-  vided  it  be  not  forfeited  or  cancelled  in 

mises,  but  not  elsewhere ;    and   this  the  meantime.    .    .    ." 
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1882  By  section  16  (2),  the  marriage  of  a  female  licensee  confers  on 
Ex  parte  her  husband  her  privileges  under  the  license.  No  such  word  is 
^^*^^^^'  used  in  section  15  (3);  no  privileges  are  conferred  on  the  official 
assignee;  before  he  can  do  anything  he  must  apply  to  a  licensing 
magistrate  to  authorise  an  agent  to  carry  on  the  business.  A 
license  is  a  personal  privilege  to  be  exercised  on  a  particular 
spot :  Ex  parte  Booth  (4).  This  is  a  penal  enactment ;  and  it 
must  appear  clearly  that  the  words  of  the  Act  distinctly  enact 
that  a  penalty  shall  be  incurred  under  the  present  circum- 
stances :  Dickenson  v.  Fletcher  (5). 

[Sir  J.  Martin,  C.J.  Does  not  the  dominion  of  the  official 
assignee  over  the  assets  take  away  the  license  from  the  insolvent 
and  transfer  the  benefit  to  the  assignee  ?] 

The  official  assignee  cannot  appoint  an  agent  to  carry  on  the 
business  unless  he  has  first  obtained  permission  from  a  licensing 
magistrate. 

[Faucett,  J.    If  the  purchaser  has  not  the  license,  who  then 
has  it?] 
Suppose  the  license  was  sold  to  a  loose  person. 

[WiNDETER,  J.  Could  not  the  purchaser  show  his  right  by 
purchase  to  the  licensing  magistrate,  and  get  the  license  trans- 
ferred ?] 

Exactly  so,  provided  the  official  assignee  could  sell  the 
insolvent's  license ;  but  the  sale  by  auction  of  the  official 
assignee's  interest  alone  will  not  make  the  insolvent  liable  for 
selling  without  a  license. 

(2)  45  Vict.,  No.  14,860.  16,  enaots:—  tion  of  his  lioenae;  and  the  widow  o£ 
'*  If  any  female  licensee  shall  marry,  the  such  licensee,  or,  if  he  shall  not  have 
license  held  by  her  shall  confer  upon  her  left  a  widow,  any  member  of  hia  family 
husband  the  same  privileges  ...  as  of  the  age  of  twenty-one  years,  or  any 
if  such  license  had  been  granted  to  him  person  on  behalf  of  such  family,  may 
originally,  unless,  &c."  carry  on  the  business  for  a  period  not 

(3)  45  Vict.,  No.  14,  sec  15,  enacts:—  exceeding  three  months  from  hia  death; 
<*If  any  licensee  shall  die  or  become  .  .  .  and  such  agent,  widow,  or  per- 
insolvent  before  the  expiration  of  his  son  shall  be  subject  to  the  same  obliga- 
license,  his  executors  or  administrators,  tions  as  if  he  or  she  were  the  licensee 
or  his  official  assignee,  as  the  case  may  named  in  the  license.'' 

be,  may  by  an  agent  carry  on  the  busi-        (4)  1  S.C.R.  22. 
ness  of  such  licensee  until  the  expira-        (5)  L.R.,  9  C.P.  1. 
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[Sir  J.  Martin,  C.J.  In  a  recent  c»se,  as  reported  in  The  Times ^       i882 
it  was  held  that  the  license  passed  on  the  sale  of  the  good-will  of     Bhtparu 
a  public-house.]  Empson. 

The  point  there  was  whether  the  license  was  part  of  and 
was  included  in  the  good-will. 

[Sm  J.  Martin,  C.J.  Fry,  J.,  bases  his  decision  on  the  well- 
known  ground  that  the  sale  of  the  right  to  a  thing  carries  with 
it  the  means  of  acquiring  that  thing.] 

That  does  not  touch  my  argument  that  the  mere  insolvency 
does  not  ipso  fdcto  render  the  insolvent  liable  to  a  prosecution 
if  he  continues  selling  under  his  license. 

[WiNDEYER,  J.  The  previous  Licensing  Act  contained  a  pro- 
vision, section  26  (6),  to  that  effect] 

That  is  not  the  effect  given  to  insolvency  by  the  present  Act; 
marriage  alone  ipso  facto  transfers  a  license  under  the  law  at 
present  in  force :  section  16  (7). 

No  counsel  appeared  to  show  cause. 

Sm  J.  Martin,  C.  J.  In  this  case,  the  applicant  was  the  holder  of 
a  publican's  license;  and  while  he  was  such  holder,  his  estate  was 
placed  under  sequestration  as  insolvent,  but  the  official  assignee 
did  not  avail  himself  of  the  powers  conceded  to  assignees  in 
cases  of  that  sort,  by  section  15  of  the  Act  (8),  to  appoint  an  agent 
to  carry  on  the  business  of  the  insolvent.  But  although  he  did 
not  appoint  ik  agent  to  carry  on  the  business,  he  sold  all  his 
right,  title,  and  interest  in  the  license,  and  declined  to  have  any- 
thing to  do  with  the  hotel.  The  reason  why  he  took  that  course  was 
that  a  society  had  some  lien  on  the  license,  and  he  did  not  think 
it  would  be  beneficial  to  the  creditors  for  him  to  intervene.  The 
official  assignee  not  having  intervened,  the  insolvent  continued 

(6)  26  Vict.,  No.  14,  seo.  26,  enacts: —  of  the  license,  until  the  licensing  d*y 

"  Upon  the  death  or  insolvency  of  any  next  following  the  decease  or  vesting  of 

holder  of  a  license  under  this  Act,  his  the  property  of  such  holder  in  such 

legal  personal  representative,  or  his  offi-  representative  or  assignee.    And  such 

ciil  assignee,  may  carry  on  the  business  license  shaU  be  subject  to  the  same  re- 

as  under  the  license  by  himself  or  an  gulations  as  if  still  held  by  such  original 

agent  expressly  authorised  in  writing  holder." 

by  any  one  justice  for  that  purpose,  (7)  See  note  (2)  on  page  20S. 

without  any  renewal  or  formal  transfer  (8)  See  note  (3)  on  page  208. 
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1882  to  sell  under  his  license.  It  was  a  license  for  twelve  months, 
Sxparu  authorising  Empson  personally  to  carry  on  that  business  in  that 
Empson.  place.  Continuing  to  sell  under  these  circumstances,  an  informa- 
tion was  filed  against  him  under  the  48th  section  of  the  Act  for 
selling  liquor  without  holding  a  license  authorising  the  sale 
thereof.  The  magistrates,  on  proof  of  the  sequestration  of  his 
estate,  and  of  the  sale  of  the  liquor,  convicted  him  of  this  oflTence, 
and  fined  him  302. 

The  Court  is  now  applied  to  for  a  prohibition,  on  the  ground 
that  this  conviction  was  wrong,  and  that,  notwithstanding  the 
sequestration  of  the  applicant's  estate,  the  license  still  authorised 
him  (the  official  assignee  not  having  appointed  any  one  to  carry 
on  the  business)  to  continue  as  before  the  sequestration  to  carry 
on  the  business  of  a  licensed  publican.  The  point  we  have  to 
determine  is  whether  the  justices  were  right  or  wrong  in  so  holding. 
The  point  is  not  a  very  easy  one  to  decide.  Whatever  the 
decision  may  be,  it  cannot  be  regarded  as  altogether  free  from 
doubt.  On  the  whole,  I  have  come  to  the  conclusion  that  the 
conviction  is  erroneous.  If  the  Legislature  intended  to  make 
the  sequestration  a  determination  of  the  insolvent's  power  to 
sell  under  his  license,  it  would  have  been  very  easy  to  have  said 
so,  and  thus  put  the  matter  beyond  a  doubt.  All  that  is  done 
by  the  Act  is  to  give  the  official  assignee  power  to  appoint  an 
agent  to  carry  on  the  business ;  and  he,  in  this  case,  not  having 
appointed  such  an  agent,  it  seems  to  me  that  nothing  has  occurred 
to  take  away  the  authority  to  sell  conferred  on  the  applicant  by 
the  license. 

Some  little  light  is  thrown  on  the  meaning  of  the  15th  section 
by  the  26th  section  of  the  old  Act.  [His  Honour  read  it  (9).]  The 
last  words  of  this  section  seem  to  imply  that,  by  the  insolvency, 
the  insolvent  was  no  longer  the  holder  of  the  license,  because  it 
directs  the  agent  to  be  appointed  by  the  assignee,  subject  to  the 
"same  regulations  as  if  sftiU  held  by  such  original  holder.'' 
These  words  seem  to  imply  that  it  was  not  so  held  by  the 
original  licensee  after  the  sequestration  of  his  estate.  There  are  no 
such  words  in  the  section  of  the  present  Act  dealing  with  the 
same  subject;  the  Legislature  has  used  different  phraseology,  and 

(9)  See  note  (6)  on  previous  page. 


VOL.  ni.]  CASES  AT  LAW.  211 

must  be  taken  to  have  had  a  different  intention.  The  15th  section        1S82 
is  as  follows.     [His  Honour  read  the  section  (10).]    This  section     ExpaHt 
does  not  contain  the  words  at  the  end  of  section  26  of  the  old     E^psoj^- 
Act  to  which  I  have  referred.    It  may  be  that  it  was  intended 
that  the  same  consequences  should  follow  sequestration  as  under 
the  old  Act^  but  the  Legislature  has  not  said  so ;  and  they  have 
left  it  in  doubt  whether  the  intention  was  to  bring  about  the 
determination  of  the  right  of  the  insolvent  to  sell. 

Before  a  convietion  of  this  sort,  imposing  a  forfeiture  and 
penalty,  can  be  upheld,  it  should  be  reasonably  clear  that  the 
license  which  the  insolvent  had  in  his  own  name  was  determined 
by  his  sequestration.  It  is  impossible  to  say  that  that  is  dear — 
that  it  is  so  manifest  as  to  leave  it  without  any  doubt — that  this 
man,  when  he  sold  the  liquor,  was  without  a  license.  On  the 
whole  I  am  of  opinion  that  the  license  is  not  determined  by  the 
sequestration  of  the  estate,  and  that  the  decision  of  the  justices 
being  wrong,  the  prohibition  should  go. 

Faucett,  J.  I  am  of  the  same  opinion.  The  question  seems 
to  me  to  be  this — Was  the  license  which  Mr.  Empson  obtained 
destroyed  by  his  insolvency  in  such  a  way  as  to  enable  us  to  say 
that  it  no  longer  existed,  and  that  he  was  no  longer  a  licensee  ? 

We  may  first  look  at  the  terms  of  the  license  itself.  It  says  it 
is  to  last  from  such  a  day  to  such  a  day,  "  provided  it  be  not 
forfeited  or  cancelled  in  the  meantime.''  There  are  two  things 
which  disable  a  person  from  selling  under  that  particular  license — 
forfeiture  or  canceUation.  To  say  that  the  license  here  was 
forfeited  would  be  contrary  to  our  ideas  of  what  forfeiture  is. 
Forfeiture  happens  from  some  act  done,  some  offence  committed. 
Is  it  cancelled  ?  If  it  be  cancelled  he  has  no  longer  a  right  to 
sell.  Looking  at  the  15th  section  of  the  new  Act,  and  comparing 
it  with  the  section  which  gives  force  to  the  license,  we  see  that 
tiie  license,  so  far  from  being  cancelled  by  the  insolvency,  is  really 
carefully  kept  alive. 

By  section  15  (10)  it  was  intended  to  place  the  licenses  of 
persons  who  died,  and  of  persons  who  became  insolvent,  in 
the  same  category.    Let  us  see  whether  this  has  in  fact  been 

(10)  See  note  (3)  on  page  20S. 
B2 
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1882  done.  [His  Honoui-  read  the  loth  section  of  the  Act  (11).] 
"~^r  ~  By  this  section,  executors  or  administrators,  or  an  official  assig- 
Empson.  nee,  may  carry  on  the  business  by  an  agent ;  they  cannot  step  in 
and  take  upon  themselves  the  duties  of  the  insolvent,  and  take 
possession  of  the  premises,  and  carry  on  the  business  in  their  own 
names,  but  they  must  appoint  an  agent ;  and  the  appointment  of 
that  agent  must  be  sanctioned  by  the  licensing  magistrates.  But 
what  becomes  of  the  license  in  the  meantime  ?  Is  it  cancelled  ? 
By  the  express  terms  of  the  section,  although  by  the  death  of 
the  licensee  the  license  is  in  law  destroyed,  it  is  kept  alive  for 
the  benefit  of  the  executors  and  administrators.  Again,  the 
section  says  that  the  widow  may  carry  on  the  business  for  a 
period  not  exceeding  three  months  from  her  husband  s  death. 
That  appears  to  me  to  show  that  there  is  really  a  break  between 
the  act  of  insolvency  and  the  granting  of  a  renewal  to  the  person 
entitled  to  it  The  license  must  be  kept  alive  during  the  inter- 
vening period.  It  is  plain  it  does  not  pass  to  a  purchaser.  U  a 
person  sells  his  interest  in  the  premises,  a  transfer  of  the  license  to 
the  purchaser  must  be  obtained.  The  interest  may  have  passed 
to  the  purchaser,  but  he  is  not  the  licensee  of  the  premises  until 
the  license  is  transferred  under  the  provisions  of  the  Act  That 
being  so,  I  cannot  see  that  the  licensee  was  by  the  act  of  insol- 
vency deprived  of  his  license.  The  appointment  of  an  agent  is 
made  for  the  benefit  of  the  estate,  and  transfers  the  license  to 
the  agent ;  but  until  this  is  done  the  license  remains  with  the 
original  licensee. 

The  old  Act  is  stronger  than  the  present  one  in  favour  of  the 
view  taken  by  the  magistrates.  That  Act  treated  the  license  as 
transferred  by  the  act  of  insolvency,  as  if  it  had  ceased  to  exist 
in  the  hands  of  an  insolvent  licensee. 

It  seems  to  me  that  the  applicant  has  committed  no  offence 
against  the  Act  by  selling  under  his  license.  I  rely  particularly 
upon  the  2nd  schedule  of  the  Act  (12),  which  declares  the  cases  in 
which  the  license  shall  lapse.  No  mention  is  made  there  of  the 
case  of  insolvency.  We  should  look  at  these  Acts  with  care,  and 
should  not  determine  that  a  penalty  may  be  imposed,  unless  we 
see  that  the  Legislature  intended  it.  It  is  quite  possible  that 
(11)  See  note  (3)  on  page  208,  (12)  See  note  (1)  on  page  207. 
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it  may  have  been  intended,  but  Buch  intention  has  not  been       1882 
expressed.    It  would  have  been  easy,  if  they  had  intended  it,     Ex  parte 
to  have  used  words  that  would  have  declared  that  intention,     ^mpson. 
They  might,  for    instance,  have    substituted    this    proviso: — 
"Provided  the  licensee  had  not  become  insolvent."     Although 
I  feel  the  same  doubt  as  has  been  expressed  by  His  Honour,  I 
think  the  Rule  should  be  made  absolute. 

WiNDEYEB,  J.  I  have  considerable  difficulty  in  coming  to  the 
conclusion  that  the  magistrates  are  wrong,  because  I  cannot  help 
thmking,  although  the  words  are  obscure,  that  the  intention  of 
the  Legislature  was  that  the  license  should  expire  on  the  insol- 
vency of  the  licensee. 

It  is  argued  that  this  matter  is  determined  because  the  only 
means  to  put  an  end  to  a  license  is  cancellation  or  forfeiture.  But 
it  is  quite  clear  that  the  right  would  be  gone  on  the  death  of  the 
licensee,  which  condition  is  not  inserted  in  the  form  of  license 
given  in  the  schedule  of  the  Act ;  and,  just  as  death  would  put  an 
end  to  the  right  to  sell  under  the  license,  why  should  not  insol- 
vency also  put  an  end  to  that  right  ? 

The  question  is  whether  the  Legislature  did  not  contemplate 
the  right  to  sell  under  the  license  being  put  an  end  to  by  the 
insolvency  of  the  holder,  just  as  it  is  put  an  end  to  by  his  death, 
because  from  the  wording  of  the  15th  section  the  Legislature 
would  seem  to  have  regarded  both  these  contingencies  in  the 
sune  light.  [His  Honour  read  the  section  (13).]  Has  not 
the  Legislature,  by  bracketing  these  two  classes  of  events, 
apparently  regarded  the  power  to  sell  under  the  license  where 
a  man  becomes  insolvent  as  having  lapsed  in  the  same  way  as  if 
he  had  died  ?  The  section  then  provides  that  the  representatives 
may  sell  by  an  agent,  and  that  the  widow  or  a  member  of  the 
family  may  carry  on  the  business  for  a  period  of  three  months. 
Then  the  section  goes  on  to  say  "  and  such  agent,  widow  or  person 
shall  be  subject  to  the  same  obligations  as  if  he  or  she  were  the 
licensee  named  in  the  license." 

It  was  said  that  it  would  be  absurd  to  suppose  that  the 
L^islature  should  have  intended  thai  the   insolvent   should 

(13)  See  note  (.3)  on  page  208. 
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1882  lose  his  right  to  sell  under  the  license.  Under  the  old 
Exparu  -^ct  this  was  actually  the  case,  the  Legislature  by  the  Act 
25  Vict.  No.  14  having  expressly  provided  that,  upon  the 
insolvency  of  any  holder  of  a  license,  the  official  assignee 
might  carry  on  the  business  by  himself,  or  by  an  agent, 
without  any  renewal  or  transfer  of  the  license,  so  that  the  ques- 
tion only  is — ^although  the  Legislature  have  altered  the  wording  of 
the  old  Act — whether  the  intention  was  not  still  the  same,  and 
whether  they  did  not  contemplate  that  the  insolvency  of  the 
holder  of  the  license,  as  well  as  his  death,  should  put  an  end  to 
his  power  to  sell  under  the  license.  It  is  said  that  the  words  in 
the  repealed  Act,  "  and  such  license  shall  be  subject  to  the  same 
regulations  as  if  held  by  such  original  holder,"  show  that  the 
license,  by  that  section,  was  to  be  regarded  as  having  been  taken 
away  from  the  original  licensee  and  held  by  his  representatives. 
It  is  a  question  whether  these  words  in  the  15th  section  of  the 
present  Act  (14)  "  and  such  agent,  widow  or  person,  shall  be  sub- 
ject to  the  same  obligations  as  if  he  or  she  were  the  licensee 
named  in  the  license,"  are  not  equivalent  words.  No  doubt  the 
language  is  not  as  plain  in  the  new  Act  as  in  the  old  one,  but  it 
says  that  the  agent  shall  be  subject  to  the  same  obligations  ''as  if 
he  were  the  licensee  named  in  the  license."  What  license  can  be 
meant,  if  not  the  original  license  ?  The  words  contemplate  the 
license  being  held  by  the  agent  or  other  representative  of  the 
original  licensee ;  and  therefore  the  effect  of  these  words  is  the 
same  as  the  words  in  a  proviso  in  the  26th  section  of  the  old 
Licensing  Act  (15).  So  that,  looking  at  the  whole  section,  it  is 
very  difficult  to  say  that  the  magistrates  were  not  right  in  holding 
that  the  intention  of  the  Legislature  was  the  same  as  in  the  26th 
section  of  the  old  Act. 

However,  it  cannot  be  contended  that  there  Ls  no  obscurity 
about  the  wording  of  the  section,  and  as  the  effect  of  selling  with- 
out a  license  would  be  to  violate  the  provisions  of  the  48th  section, 
and  would  expose  a  person  selling  to  a  severe  penalty,  the  ques- 
tion then  is  whether  the  applicant  is  not  entitled  to  the  benefit 
of  the  doubt  which  arises  by  reason  of  the  obscurity  which 
there  is  as  to  the  construction  of  the  15th  section.  Although 
(14)  See  note  (3)  on  page  208.         (15)  See  note  (6)  on  page  209. 
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ihe  intention  of  the  Legislature  as  expressed  in  the  present  Act        1882 
was  perhaps  the  same  as  in  the  previous  Act,  there  is  such  a     jg-x  parte 
¥rant  of  precision  in  the  wording  of  the  Act  as  to  aflford  some     Kmpson. 
grounds  for  thinking  that  the  intention  of  the  Legislature  was 
not  as  the  magistrates  supposed.    I  therefore  am  not  prepared  to 
dissent  from  the  opinion  expressed  by  their  Honours. 

Rule  absolute. 

Attorneys  for  applicant :  Slattery  <fe  Heydon. 


LUCAS  k  OTHERS,  Appellants  ;  BOURKE,  Respondent. 

"Mining  Ad"  (37  Via.,  No,  13),  mc.  11^— 8uU  by  an  infani—Mwi  9ue  by  next 
friend — Mode  of  appointment. 

An  infant  cannot  sne  in  a  Warden^s  Court  except  by  his  next  friend.  Where  no 
proTinon  is  made  by  regulations  for  the  appointment  of  a  next  friend,  tnch 
H^pointment  may  be  made  by  the  Warden's  Court. 

Special  case  stated  by  the  Warden  of  the  Mining  Court, 
Temora,  under  section  79  of  the  ** Miming  Act''  (37  Vict, No.  13). 

The  case  stated  that  "  John  Bourke  the  respondent  had  applied 
to  the  mining  registrar,  Temora,  on  5th  May  to  be  put  in  posses- 
sion of  a  certain  claim,  on  the  ground  that  it  had  been  abandoned 
by  the  appellants.  The  appellants  thereupon  entered  an  objection 
to  the  respondent's  registration,  and  took  out  a  summons  calling 
upon  him  to  show  cause  why  his  application  should  not  be 
refused,the  claim  never  having  been  abandoned  by  the  appellants." 
This  summons  came  on  for  hearing  in  the  Warden's  Court  on  15th 
Jane.  At  the  hearing,  respondent's  attorney  took  the  objection 
that  two  of  the  appellants,  W.  O.  G.  Lucas  and  Mabel  E.  Lucas, 
were  minors,  and  therefore  could  not  sue  of  themselves,  and 
quoted  the  decision  of  Mining  Appeal  Judge  Forbes^  who,  in  the 
Mining  Appeal  case,  Harris  v.  Lucas,  had  reversed  the  Warden's 
decision,  which  had  been  given  in  favour  of  Harris,  because  the 
infant  could  not  sue  of  himself,  and  the  next  friend  of  an  infant 
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1882  must  be  appointed  by  the  Court  having  power  to  a^^int  such 
l^jj^^j^  next  friend  or  guardian,  and  an  infant  cannot  appoint  a  next 
^  ^'  friend  or  guardian  to  sue  without  the  order  of  a  Court,  conse- 
quently  the  action  could  not  be  brought  in  this  way.  Appellants' 
attorney  quoted  section  15  of  the  "Mining  Act*'  of  1874  as  to  the 
statutory  privileges  of  the  holder  of  a  miner  s  right,  to  which 
privileges  he  contended  he  was  entitled,  whether  an  infant  or 
otherwise. 

The  Warden  expressed  an  opinion  that  he  was  bound  by  the 
ruling  of  the  Mining  Appeal  judge  until  that  ruling  was 
reversed  by  a  higher  Court.  On  this,  appellant's  attorney 
asked  that  a  case  might  be  stated  to  the  Supreme  Court  on 
this  point.  Questions  asked  were : — 1.  Can  an  infant  under  the 
age  of  twenty-one  years  of  himself  sue  or  be  sued  in  the 
Warden's  Court  under  the  statutory  righte  given  to  him  by 
section  15,  subsection  6  of  the  "  Mining  Act  1874"?  2.  If  not, 
has  the  Warden's  Court  power  to  accept  any  person  as  next 
friend  to  sue  and  be  sued  in  such  Court  for  such  infants,  more 
particularly  in  the  view  of  section  113  of  the  said  Act  (1)? 

Want  (Bennett  with  him)  for  the  appellants — By  section 
118  (1)  the  Warden  may,  when,  as  here,  no  rules  on  the  subject 
have  been  made,  adopt  the  rules  of  the  District  Court.  By  those 
rules  the  registrar  may  appoint  a  next  friend.  The  registrar 
of  a  Mining  Court  may  appoint  a  next  friend,  and  if  he  may  not, 
the  Warden  may. 

C.  B,  Stephen  for  the  respondent — We  took  a  proper  objection, 
and  we  should  get  our  costs. 

(1)  37  Vict.,  No.  13,  sec.  113,  enacts: —  the  time  fixed  therein   for  the  com- 

"  It  shall  be  lawful  for  the  District  mencement   thereof   be   of   the    same 

Gonrt  judges  for  the  time  being  or  any  force  and  effect  as  if  the  same  had  been 

three  of  liiem    ...    to  make  such  herein  enacted.    And  in  any  case  not 

general  rules  as  they  shall  think  fit  for  expressly  provided  for  herein  or  by  the 

regulating    .     .     .     the  practice  and  said  rules  the  general  rules  in  force  for 

procedure  in  cases  before  the  wardens  the  time  being  made  under  the  **I>ulrici 

.    .    .    and  in  relation  to  any  of  the  Courts  Act  of  1858'*  may  be  adopted  and 

provisionB  of  this  Act  which  relate  to  applied  so  far  as   practicable  by  the 

the  Courts   to  be  holden  thereunder  wardens  and  mining  judges  under  this 

...    and  all  such  rules  so  aforesaid  Act."— ;^  01.  Stat.  1472. 
shall  from  and  after  the  expiration 'of 
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The  Coubt  {Faucett,  J.,  and  Windeyer,  J.)  answered  the  first       1882 

question  in  the  negative,  and  the  second  question  in  the  affirma-  hvcAa 

tive,  and  ordered  the  appellants  to  pay  the  costs  of  the  special  bq^ekb 


case. 


Attorney  for  the  appellants :  G.  M,  Dunn. 
Attorney  for  respondent :  De  Boos,  by  J,  M.  Curtis. 


BOURKE,  Apfkllamt;  LUCAS  and  Othbbs,  Respondents.  Aug.  25. 

'*  Mining  AcC'  (37  VicJt.,  No.  13),  kc8.  19,  106,  109,  116  — "Jiwofwsncy  Ad'* 
(5  Vict.,  No.  17),  sec.  100— Miner*s  right  and  claim  taken  up  by  uncertificated 
inaolvenl  —  BigJUs  against  stranger  —  Intervention  of  official  cusignee  c^fter 
Warden^a  decision  — **  Bc'hearing'*  brfore  District  Court — VcUue  of  property 
involved—Praeticer-^urisdictitm. 

B.,  an  uncertificated  insolvent,  became  the  holder  of  a  miner's  right,  and  took 
up  a  claim  on  a  goldfield.  L.  got  into  possession  of  the  claim,  and  applied  to  be 
registered  as  holder.  B.  took  out  a  summons  in  the  Warden's  Court,  calling  upon 
L.  to  show  cause  why  his  application  should  not  be  refused.  The  Warden  decided 
in  favour  of  B.  L.  appealed  to  the  District  Court;  and  in  addition  to  the  grounds 
taken  before  the  Warden,  took  the  ground  that  at  the  time  that  B.  took  up  the 
daim,  and  at  the  time  that  the  summons  was  issued,  he  was  an  uncertificated 
insc^ent.  It  also  appeared  that  after  the  Warden's  decision,  but  before  the 
hearing  in  the  District  Court,  the  official  assignee  had  intervened  and  sold  B.'s 
right  to  the  claim.  On  these  facts  being  admitted  to  be  true,  the  District  Court 
Judge,  without  deciding  the  other  grounds  taken,  reversed  the  Warden's  decision 
on  the  ground  that  B.  had  no  title  whatever  to  the  claim.  B.  then  appealed  to 
the  Supreme  Court 

Held  that,  no  intervention  by  the  official  assignee  having  taken  place  when  the 
Bommons  was  issued,  B.  had  a  right  to  institute  the  proceedings  in  the  Warden's 
Court    Bourke  v.  Wright  (p.  145  ante)  explained. 

Held,  also,  that  the  proceedings  in  the  District  Court,  although  called  a 
"re-hearing"  in  section  109  of  the  " Mining  Act"  of  1S74,  are  nothing  more  than 
a  continuation  of  the  proceedings  in  the  Warden's  Court;  and  L.  was  not  entitled 
to  avail  himself  of  the  intervention  of  B.'s  official  assignee  after  the  suit  had  been 
instituted  and  the  decision  of  the  Warden  given. 

Held,  also,  that  although  there  was  nothing  in  the  proceedings  before  the 
I>istrict  Court  to  show  that  the  value  of  the  property  involved  exceeded  50^,  the 
Supreme  Court  could  entertain  the  appeal. 

The  Court  allowed  the  appeal;  but  directed  that  the  matter  be  re-heard  before 
the  District  Court  on  the  grounds  already  taken,  but  not  determined  there. 

MmiNQ  Appeal  from  the  decision  of  Mr.  District  Court  Judge 
Forbes,  sitting  as  judge  of  the  Mining  Appeal  Court  on  appeal 
from  the  decision  of  the  Warden's  Court,  Temora. 


218  CASES  AT  LAW.  [N.  S.  W.  K. 

1882  It  appeared  from  the  ease  stated  on  appeal,  that  on  14th  April, 

BouRKB  1881,  the  appellant  Bourke  was  conditionally  registered  as  the 
Lucas.  ^^^Ider  of  an  abandoned  quartz  claim  at  Temora  goldfield, 
described  as  No.  1  South  West  Amelia.  On  17th  October,  the 
respondents,  Lucas  and  party,  applied  to  be  registered  as  holders 
of  this  claim  as  an  abandoned  claim,  and  notice  was  given  that 
Lucas  and  party  would  be  registered  as  owners,  provided  no 
objection  were  lodged  within  fourteen  days. 

On  29th  November,  the  appeUant  Bourke  took  out  a  summons 
calling  upon  the  respondents  to  show  cause  why  their  application 
should  not  be  refused.  At  the  hearing  before  the  Warden,  the 
respondents  took  the  objection  that  the  proceedings  by  the 
appellant  had  been  begun  too  late  by  Regulation  142.  The 
Warden  overruled  this  objection,  and  ordered  that  the  applica- 
tion of  the  respondents,  Lucas  and  party,  should  be  refused. 

The  respondents  appealed  from  this  decision  to  the  Judge  of 
the  Mining  Appeal  Court,  on  grounds  which  were  taken  in  the 
proceedings  before  the  Warden,  and  also  on  the  additional 
grounds  that  prior  to  his  taking  up  the  claim,  and  prior  to  the 
issuing  of  the  summons  of  17th  October,  the  said  appellant 
Bourke  was  an  uucertiiicated  insolvent.  In  February,  1882,  the 
official  assignee,  who  up  to  the  time  had  not  intervened,  sold  the 
claim  to  Wright. 

On  18th  January  and  7th  June,  1882,  the  appeal  was  heard 
before  Mr.  District  Court  Judge  Forbes.  On  the  appellant 
admitting  that  the  facts  stated  in  the  additional  grounds  of 
appeal  were  true.  His  Honour  held  that  the  Warden's  decision 
must  be  reversed  on  the  ground  that  Bourke,  being  an  uncertifi- 
cated insolvent  at  the  time  he  took  up  the  claim  and  issued  the 
summons,  had  no  title  whatever  to  the  claim,  such  claim  having 
vested  in  the  official  assignee.  His  Honour  expressed  no  opinion 
as  to  the  questions  raised  before  the  Warden.  Bourke  thereupon 
appealed  to  the  Supreme  Court. 

Want  (Bennett  with  him),  for  the  respondents,  took  the  pre- 
liminary objection  that  the  appeal  could  not  be  heard,  because 
there  was  nothing  in  the  proceedings  before  the  District  Court 
Judge,  sitting  on  appeal  from  the  Warden's  decision,  to  show  that 
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the  value  of  the  property  involved  exceeded  501.    They  referred  1882 

to  section  115  of  the  **  Mining  Act*'  (1).                                  *  Bourkb" 

The  CJoUBT,  without  calling  in  counsel  for  the  appellant,  held  lucas. 
that  the  objection  was  not  a  good  one. 


C.  B.  Stephen,  for  the  appellant — Bourke  s  estate  was  seques- 
trated in  1878.    At  the  time  he  took  out  the  summons,  in  October, 

1881,  his  official  assignee  had  not  intervened.      In  February, 

1882,  the  official  assignee  sold  to  Wright,  but  up  to  that  time  he 
had  not  intervened.  We  submit  that  the  decision  of  Judge 
Forbes,  that  an  uncertificated  insolvent  cannot  take  out  a  sum- 
mons, and  cannot  acquire  property,  is  incorrect;  he  can  do  these 
things  unless  the  official  assignee  interferes. 

[Sm  J.  Martin,  C.  J.  The  Court  has  held  that  an  uncertificated 
insolvent's  estate  may  be  sequestrated.] 

The  decision  in  Bourke  v.  Wright  (2)  was  that  the  official  assig- 
nee could  claim  the  insolvent's  miner's  right  taken  out  after  his 
insolvency;  that  the  official  assignee  was  entitled  to  the  claim, 
acquired  by  virtue  of  the  miner's  right;  and  that  it  did  not  lapse. 
[He  was  stopped  by  the  Court.] 

WarU  (Benmett  with  him)  for  the  respondents — The  proceedings 
before  the  District  Coui-t  judge  are  a  re-hearing,  and  fresh  evi- 
dence is  admissible :  section  109  (3) ;  Constable  v.  Smith  (4),  a  case 
before  the  Victorian  Supreme  Court.  The  District  Court  judge 
was  therefore  right  in  taking  into  consideration  the  fact  that 
Bourke  then  had  no  right  to  the  claim,  the  official  assignee  having 
intervened,  and  sold  to  Wright.  By  section  19  (5)  no  person  can 
institute  proceedings  of  this  kind  without  a  miner's  right;  and 

(1)  37  Vict,  No.  13,  8.  115.— 2  01  (5)  37  Vict.,  No.  13,  s.  19,  enacts— 
8tai,  1473.  ' '  No  person  shall  be  entitled  to  institute 

(2)  Page  145  a9Ue»  proceedings  in  any  Court  whatsoever  to 

(3)  37  Vict.,  No.  13.  s.  109,  enacts —  recoyer  possession  of  any  claim  .  .  or 
"  Every  such  appeal  shall  be  in  the  na-  to  restrain  the  occupation  of  .  .  such 
tore  of  a  re-hearing  of  the  whole  matter  claim  .     .  unless  such  person  shall  have 

.    and  no  ground  of  appeal,  except  been  the  holder  of  a  miner's  right  at  the 

those  stated  in  the  notice  of  appeal,  shall  time  when  the  alleged  title  to  recover 

beenterednponnnless,  &o."— 202.  iS^.  such  possession  .     .  or  to  obtain  such 

1471.  relief  first  arose  or  accrued.  "—2  01  Stat, 

(4)  6  W.W.  &  a'B.  58;  N.C.  70.  1442. 
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1882  Bourke  v.  Wright  (6)  decided  that  the  miner  s  right  was  with- 
BouBKs  draWh  from  tiie  insolvent  by  the  intervention  of  the  official 
Lucas.      assignee. 

[WiNDEYEB,  J.  Suppose  it  is  a  re-hearing;  still  is  it  not 
the  same  proceeding  as  before  the  Warden?  Sir  J.  Mabtin, 
C.J.  Section  106  (7)  shows  that  the  hearing  before  the  District 
Court  judge  is  not  a  separate  proceeding.] 

We  might  have  made  a  totally  different  case  before  the  District 
Court  judge  to  that  made  by  us  before  the  Warden. 

[Sir  J.  Martin,  C.  J.  The  appeals  in  Equity  are  re-hearings ;  and 
yet  the  parties  cannot  get  rid  of  the  bill] 

To  this  Court  there  is  an  appeal ;  to  the  District  Court  there 
is  a  re-hearing. 

[Sir  J.  Martin,  C.J.  Section  100  of  the  ''Insolvent  Act"  (8) 
clearly  contemplates  the  possibility  of  an  uncertificated  insolvent 
having  goods  of  his  own ;  for  the  section  provides  that  he  may 
be  summoned  to  show  cause  why  he  should  nqt  pay  so  much  per 
week  for  the  benefit  of  his  creditors.  J.  Terry  Hughes  was 
made  insolvent  a  second  time,  although  he  had  obtained  no 
certificate  under  his  first  sequestration.] 

We  had  many  other  defences  but  took  the  preliminary 
objection  as  we  considered  it  fatal.  If  the  Court  thinks  the 
District  Court  judge  was  wrong,  we  ask  that  the  case  may  be 
remitted  to  him  for  a  new  trial. 

Stephen,  in  reply  as  to  what  order  the  Court  should 
make — Judgment  ought  to  be  entered  according  to  the  Warden's 
decision :  section  115  (9).  The  respondents  did  not  deal  with  the 
case  on  its  merits  before  the  District  Court  judge ;  and  now  they 

(6)  Page  145  ante.  Appeal  in  its  mining  jorisdietion  .    ,'* 

(7)  37  Vict,  No.  13,  sec.  106,  enacts —  And  then  the  section  makes  certain  pro- 
"  If  either  party  to  any  complaint  or  visions  for  the  hearing  of  appeals  cited 
proceeding  in  a  Warden's  Court  shaU  be  in  the  judgment  of  His  Honour  the 
dissatisfied  with  the  decision  of  the  said  Chief  Justice. — 2  01  8UiL  1470. 
Court,  and  where  such  decision  is  not  (8)  5  Vict.,  No.  17,  s.  100.— 1  01  StaL 
hereby  declared  to  be  final,  .    .  such  1169. 

party  may  appeal  from  the  same  to  the       (9)  37  Vict.,  No.  13,  s.  115.— 2  01 SUU, 
bisect  Court   sitting   as  a  Court  of    1473. 
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do  not  attempt  to  show  that  the  Warden  s  decision  was  wrong.        1882 
The  costs  of  the  appeal  should  be  left  to  the  District  Court     Bourke 
jlldge-  Lucas. 

Sir  J.  Martin,  C  J.  Some  time  in  the  year  1878,  Bourke,  the 
appellant,  had  his  estate  placed  under  sequestration  as  insolvent. 
He  has  not  yet  obtained  his  certificate  of  discharge.  After  his 
estate  had  thus  been  placed  under  sequestration,  he  obtained  a 
miner's  right,  and  became  possessed  of  a  gold  claim.  In  some 
way  or  other  not  material  to  this  case,  the  respondents  took  pos- 
session of  this  claim ;  and  thereupon  a  suit  was  instituted  under 
the  69th  section  of  the  Mining  Act,  in  the  Warden's  Court,  to 
determine  the  rights  of  these  parties.  The  Warden  decided  in 
favour  of  the  appellant,  Bourke.  After  that  decision,  Lucas  and 
party  appealed  to  the  District  Court  in  reference  to  this  claim,  on 
various  grounds,  and,  among  others,  on  the  ground  that  Bourke 
was  an  uncertificated  insolvent,  and  that  he,  therefore,  had  no 
miner's  right,  as  he  ought  to  have  had  in  order  to  justify  him  in  ap- 
pearing in  the  Court  at  all.  Without  deciding  the  other  grounds 
the  District  Court  judge  held  that  the  objection  was  fatal. 
[His  Honour  read  the  grounds  for  the  decision  of  the  learned 
District  Court  judge  above  set  out.] 

It  was  said  that  Bourke,  being  at  the  time  of  the  original  pro- 
ceedings in  the  Warden's  Court  an  uncertificated  insolvent,  he  had 
no  right  to  proceed  in  the  suit  then  or  afterwards.  That  is  the 
point  we  have  now  to  determine.  Mr.  Want  does  not  put  his 
grounds  on  so  broad  a  basis,  because  he  concedes  that  if  the  pro- 
ceedings in  the  District  Court  by  way  of  appeal  from  the  Warden's 
decision  are  proceedings  in  the  Warden's  Court,  and  are  to  be 
considered  as  one  and  the  same  proceedings,  the  decision  of  the 
District  Court  judge  cannot  be  supported.  But  we  have  to  deter- 
mine the  law  apart  from  any  such  admissions* 

It  has  been  thrown  out  in  the  course  of  the  argument,  that  an 
insolvent  cannot  hold  property  while  his  estate  is  under  seques- 
tration, and  that  whatever  he  has  passes  to  the  official  assignee 
for  the  benefit  of  his  creditors.  Whatever  one  may  think  privately 
as  to  this  point,  it  is  no  longer  open  to  argument,  because  the 
Court  has  decided,  in  more  cases  than  one,  that  an  uncertificated 
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1882  insolvent  may  have  his  estate  placed  under  sequestration,  thereby 
BouBKE  impliedly  holding  that  an  uncertificated  insolvent  may  hold 
Lucas  property.  By  section  100  of  the  "Insolvent  Act"  (10),  power  is  given 
to  summon  an  uncertificated  insolvent  to  show  cause  why  he  should 
not  be  imprisoned,  on  proof  that  the  insolvent  had  reasonable  means 
of  discharging  his  debts.  That  would  seem  to  imply  that,  after 
his  insolvency,  he  could  have  such  an  estate  as  could  be  made 
available  in  that  way  for  the  payment  of  his  debts.  I  infer 
that  where  property  comes  into  the  hands  of  an  insolvent 
before  he  has  obtained  his  certificate,  he  may  hold  and  deal 
with  it;  he  may  carry  on  business,  buy,  sell,  and  give  credit, 
because  he  must  earn  a  living.  He  must  have  power  to  do  a 
variety  of  things  in  connection  with  property.  The  official 
assignee,  on  the  other  hand,  has  power  to  intervene. 

In  this  case  the  official  assignee  did  not  intervene  until  after 
the  original  decision  had  been  made  in  the  Warden's  Court  Sub> 
sequently  to  that,  but  before  the  proceedings  by  appeal  in  the 
District  Court,  he  dealt  with  and  sold  the  right  of  the  insolvent  in 
this  claim.  This  Court  has  held  that  the  sequestration  passed  that 
right,  and  any  claim  acquired  under  it,  to  the  official  assignee.  But 
the  Court  did  not  hold  that  it  passed  a  bare  miner's  right,  which 
would  be  of  no  use  to  the  official  assignee;  the  case  of  Bourke  v. 
Wright  (11)  decided,  that  where  property  had  been  acquired  under 
it,  the  property  was  assets  for  the  payment  of  his  debts,  and  the 
paper  which  was  necessary  to  give  title  passed  with  it  What  fol- 
lows from  this?  No  intervention  having  taken  place  when  the 
suit  was  instituted  in  the  Warden's  Courts  Bourke  had  a  miner's 
right,  and  he  had  a  right  to  institute  these  proceedings. 

Now  comes  a  question,  this  appeal  to  the  District  Court, 
being  called  by  the  Act  "a,  re-hearing,"  and  the  official  assignee 
not  having  intervened  before  the  case  came  on  for  hearing  in 
the  Warden's  Court,  but  having  intervened  before  the  hearing  of 
the  appeal  in  the  District  Court,  whether  that  took  away  the 
plaintiflTs  right  to  recover  in  this  action. 

Upon  looking  at  section  106  of  the  "Mining  Act"  (12),  it  ap- 
pears to  me  that,  notwithstanding  section  109  (13),  this  proceeding 

(10)  6  Vict..  No.  17,  8.  100.— 1  OL  Stat.  1169.      (11)  Page  145  ante, 
(12)  See  note  (7)  on  page  220.     (13)  See  note  (3)  on  page  219. 
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in  the  District  Court  was  nothing  more  than  a  continuation  of        1882 

the  proceedings  in  the  Warden's  Court,  because  the  appeal  is  from     boubkk~ 

"  the  decision"  in  the  Warden's  Court,  "  where  such  decision  is  not      •  ^' 

Lucas. 

hereby  declared  to  be  final."  The  summons  is  to  show  cause  why 
such  decision  should  not  be  reversed,  and  then  the  section  says 
tiiat  the  Court  shall  "proceed  to  make  an  order  reversing  or 
varying  such  decision,  or  dismissing  such  appeal."  At  the 
conclusion  of  the  section  it  is  provided  that  no  such  appeal 
shall  be  so  heard,  unless  the  said  summons  shall  have  been 
served  seven  days  before  the  same  is  returnable,  upon  all  parties 
interested  in  supporting  such  decision,  or  upon  such  of  them  as 
shall  appear  to  the  judge  sufficiently  to  represent  all  the  parties 
interested,  or  in  case  no  such  party  can  be  found,  upon  the 
Warden  who  made  the  decision,  nor  unless,  at  the  hearing  of  such 
appeal,  a  copy  of  the  minute  of  such  decision  certified  under  the 
band  of  a  Warden  shall  be  produced  at  such  Court;  still  showing 
a  connection  between  the  appeal  and  the  previous  decision. 

It  is  impossible,  it  appears  to  me,  to  support  the  contention 
that,  on  this  re-hearing,  the  proceedings  before  the  Warden  could 
be  blotted  out.  We  know  that  in  Equity  proceedings  there  may 
be  re-hearings  before  the  Full  Court,  which  do  not  get  rid  of  the 
original  suit.  They  are  caUed  re-hearings ;  and  although  more 
relief  may  be  given  than  in  the  proceedings  below,  and  fresh 
evidence  may  be  taken,  yet  it  is  a  continuation  of  the  thing  already 
done.  These  proceedings  were  properly  instituted  by  the  appellant ; 
his  right  was  acquired  after  the  sequestration  of  his  estate ;  and, 
up  to  the  time  of  bringing  the  action,  no  claim  was  made  by  his 
official  assignee.  I  am  of  opinion  that  the  decision  of  the  District 
Court  judge  was  erroneous. 

What  is  to  be  done  ?  The  appellant's  counsel  says  that  the 
decision  of  the  District  Court  judge  ought  to  be  reversed,  and  the 
dedsion  of  the  Warden  established.  I  am  not  of  that  opinion. 
There  were  other  grounds  not  gone  into  before  the  District  Court 
judge,  and  they  still  remain  for  determination.  We  must  set 
aside  the  decision  of  the  District  Court  judge,  and  direct  a 
re-hearing  on  those  grounds,  and  those  only,  at  the  District 
C!ourt.  I  am  also  of  opinion  that  the  costs  below,  and  the  costs 
of  this  appeal,  should  be  paid  by  the  respondents. 


V. 

Lucas. 
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1882  Faucett,  J.     I  am  of  the  same  opinion.     The  real  question  is 

^~BouKKx~  whether  the  proceeding  before  the  District  Court  is  or  is  not  a 
proceeding  before  the  Warden's  Court;  it  is  not  whether  the 
decision  of  the  Warden's  Court  would  be  right  or  wrong  if  pro- 
nounced three  or  six  months  later,  on  facts  which  happened 
during  those  three  or  six  months.  That  is  what  Mr.  Want  con- 
tends, because  he  says  that  the  decision  of  the  Warden  may  be 
set  aside  by  facts  which  came  into  existence  after  the  Warden  s 
decision.  Although  his  decision  may  have  been  right  on  the  £Bu:is 
before  him,  yet  it  is  to  be  questioned  on  new  facts  which  arose 
three  months  after  his  decision  had  been  given. 

There  is  a  serious  question  as  to  the  effect  of  insolvency  on  a 
person  bringing  a  suit  in  a  Warden's  Court.  The  property  the 
insolvent  possessed  passes  to  his  assignee  as  well  as  the  property 
to  be  acquired.  We  know  as  a  matter  of  law,  as  well  as  of  fact, 
that  an  insolvent  may  acquire  property  after  the  sequestration  of 
his  estate,  for  the  purpose  of  earning  his  livelihood.  If  the  official 
assignee  comes  down  upon  him,  and  compels  him  to  give  up  his 
property,  beyond  what  is  necessary  for  his  support,  he  may  do  so. 
Here  there  is  a  third  party  not  in  any  way  representing  the 
insolvent ;  he  says  he  has  a  right  to  intervene  to  use  the  money 
of  the  insolvent  and  say,  "  I  won't  allow  you  to  go  on  with  the 
appeal  and  get  the  matter  settled,  because  I  have  a  right  to  come 
in  and  say  that  you  are  an  uncertificated  insolvent,"  thus  placing 
the  matter  before  the  District  Court  in  a  different  way  from  that 
before  the  Warden's  Court.  It  further  appears  that  there  is  a 
clause  in  the  **  Insolvent  Act"  that  all  actions  existing  at  the 
time  of  sequestration  shall  be  stayed.  There  is  no  clause  that 
the  insolvent  shall  not  sue  for  the  proceeds  of  his  own  earnings 
after  the  sequestration.  He  holds  what  he  acquires  after 
sequestration  as  a  trustee;  but  he  is  in  possession;  and  any  third 
person,  as  against  him,  is  a  trespasser.  That  is  the  case  here. 
He  had  a  right  to  sue  in  the  Warden's  Court  a  third  party 
trespassing  on  his  land. 

The  defendant  having  brought  an  appeal  before  the  District 
Court,  it  is  said  that  this  is  a  re-hearing,  and  that  the  parties  on 
a  re-hearing  may  go  into  new  facts.  But  they  cannot  set  up  a 
new  right,  and  anew  claim;  all  they  can  do  is  to  support  their 
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claim  by  fresh  evidence.   It  is  not,  strictly  speaking,  a  rehearing        ^^82 
which  is  rather  a  vague  expression,  but  is  in  the  nature  of  a  re-     Boukke 
hearing,  and  does  not  allow  the  District  Court  judge  to  consider      lucas. 
new  rights.   On  the  whole,  I  think  that  this  matter  must  be  sent 
down  again  to  the  District  Court  in  the  way  mentioned  by  His 
Honour. 

WiNDEYER,  J„  concurred. 

Appeal  allowed.  Directed  thai  the 
Toatter  be  reheard  before  the  Dis- 
trict Court  on  the  grounds  already 
taken,  but  not  determined  there. 
Costs  of  proceedAngs  va  District 
Court  and  costs  of  this  applicaiion 
to  be  paid  by  respondents. 

Attorney  for  appellant:  Kearney,  by  Curtiss  &  Barry. 
Attorneys  for  respondents:  Murdoch  Jk  Frodshaan,  by  0.  M. 
Dwnn. 


GOODLET  AND  ANOTHER  v.  LACKEY  (Mikister  tor  Pobuc  Works).  ^^^»  2^ 

Damages — Compensation  for  land  resumed  under  i4  Viet.,  No.  IS— Compensation  for 
daanage  to  business  by  removal— Plaintifs  in  possession  up  to  date  of  trial—Offer 
bjf  dtfendant  to  allow  them  to  remain  in  possession  for  a  further  period  of  twelve 
months — Offer  accepted  by  plaintiffs— Verdict  for  dtfendant  on  understanding  that 
ofer  be  carried  out — Direction  of  judge — Effect  of  finding  of  Jury. 

An  action  for  compensation  for  land  resumed  by  Goyemment  for  public  purposes 
under  44  Vict.,  No.  16,  was  tried  twelve  months  after  the  date  of  resumption. 
Theplaintiffii  claimed  108,577/.  compensation  for  the  value  of  the  land  and  build- 
ingi,  and  for  injury  to  their  business  as  timber  merchants  and  sawyers  by  removal, 
and  for  the  cost  of  such  removal.  The  Government  valuation  was  87,933/.  Plain- 
ti£b  had  remained  in  possession  of  the  land  and  buildings  up  to  the  trial.  During 
the  course  of  the  trial  defendant's  counsel  offered  to  allow  the  plaintiffs  to  remain 
in  possession  without  paying  rent  for  a  further  period  of  twelve  months.  The 
jud^  told  the  jury,  without  objection  by  the  plaintifiis'  counsel,  that  they  might 
take  this  offer  into  consideration  in  assessing  the  compensation.  The  jury  found 
for  the  defendant,  giving  in  compensation  an  amount  276/.  I9s.  less  than  the 
Ooremment  valuation,  and  stated  that  they  had  given  the  verdict  on  the  under- 
standing that  the  plaintiffii  should  have  the  use  of  the  premises  for  another  twelve 

N.S.W.K.,  Vol.  IIL,  Law.  S 
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1882        months.     Plaintiffs'  counsel  thereupon  claimed  the  verdict  for  his  clients.    The 
•  verdict  was  entered  for  the  defendant.    On  motion  for  a  new  trial  on  the  groonds 


GooDLBT     that  the  judge's  direction  to  the  jury  was  erroneous,  and  that  the  verdict 


V. 


La^kt       Wttounted  to  a  verdict  for  the  plaintiffs. 

Held,  that  the  Grovernment  having  made  the  offer  at  the  trial,  and  the  pUin^^^ 
having  accepted  it,  that  fact  could  be  taken  into  account  by  the  jury  in  consider- 
ing the  prospective  damages  caused  by  the  interruption  of  the  plaintiffs'  business. 

Hdd,  also,  per  Mabun,  C.J.,  and  Faucbtt,  J. :— The  finding  of  the  jury  only 
amounted  to  an  expression  of  opinion  that  the  plaintiffs  ought  to  remain  in  posses- 
sion for  another  twelve  months,  and  did  not  affect  the  valuation ;  and  the  role  was 
discharged. 

Action  for  compensation  for  land  resumed  by  the  Oovem- 
ment  for  public  purposes,  under  the  ^' Lands  for  Public  Purposes 
Acquisition  Acts''  (44  Vict.,  No.  16;  and  45  Vict.,  No.  26). 

The  writ  was  issued  on  15th  February,  1882. 

The  declaration,  dated  11th  April  1882,  alleged  a  publication 
of  the  notification  of  resumption  in  the  Government  Gazette  of 
14th  June,  1881;  that  the  plain  tiflb  and  the  defendant  did  not 
within  ninety  days  after  the  service  of  notice  of  their  claim  agree, 
nor  had  they  since  agreed  to  the  amount  of  compensation  to 
which  the  plaintifis  were  entitled. 

Pleas,  as  amended  at  the  trial,  substantially: — that  the  de- 
fendant bad  caused  a  valuation  (on  4th  March,  1882)  of  the 
said  lands  to  be  made  and  notified  to  the  plaintiffs,  and  the  said 
valuation  amounted  to  the  sum  of  87,9332.;  and  the  defendant 
alleged  that  the  said  sum  exceeded  the  amount  of  compensation 
to  which  the  plaintiff  were  entitled  in  respect  of  the  claims 
therein  pleaded  to. 

The  land  resumed  was  an  area  of  3  acres  1  rood  6  perches 
at  Pyrmont,  having  a  frontage  to  the  waters  of  Darling  Harbour; 
part  being  held  by  the  plaintiffs  under  a  lease,  and  part  being 
freehold.  The  plaintiffs  carried  on  a  large  general  saw-mill  and 
retail  joinery  business;  and  for  the  purpose  of  their  business  had 
erected  extensive  buildings  with  machinery  on  the  land  resumed: 
they  claimed  108,5772.  as  compensation. 

The  resumption  was  made  on  14th  June,  1881.  Plaintifis 
issued  their  writs  on  15th  February,  1882.  Government  gave 
plaintiffs  notice  of  their  valuation  on  4th  March,  1882.  The 
trial  took  place  at  Darlinghurst  before  Sir  J.  Martin,  C.J.,  and  a 
jury  of  twelve,  on  13th,  14th,  15th,  16th,  19th,  and  20th  June. 
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The  plaintiffs  had  remained  in  possession  of  their  premises  up  to       1882 
8ttd  at  the  time  of  the  trial  without  any  rent  or  charge  having     Qoodht 
been  claimed  by  the  Government.  Laotit 

During  the  cross-examination  of  a  witness  named  Young, 
called  by  the  defendant  for  the  purpose  of  estimating  the  injury 
which  would  result  to  the  plaintiffs'  business  by  its  removal  to 
another  locality,  and  the  cost  of  such  removal,  Mr.  8(do7non8,(i.C., 
counsel  for  the  defendant,  stated  that  the  Government,  having 
already  allowed  the  plaintiffs  to  remain  in  possession  of  the 
land  for  twelve  months  after  the  resumption  without  charge,  did 
not  intend  to  disturb  them  for  another  period  of  twelve  months; 
and  that  no  charge  would  be  made  for  such  farther  occupation. 
Upon  counsel  for  the  plaintiffs  observing  that  the  Government 
were  not  bound  by  that  offer.  His  Honour  the  Chief  Justice  said 
that  he  would  take  care  that  the  Government  was  kept  to  it. 

His  Honour,  in  the  course  of  his  summing  up,  said  that,  in 
considering  the  injury  which  the  plaintiffs  would  sustain  by  the 
removal  of  their  business,  and  the  construction  of  other  buildings, 
and  the  re-erection  of  their  machinery  elsewhere,  the  jury  might 
take  into  consideration  the  offer  made  on  behalf  of  the  defendant 
at  the  trial. 

The  jury  returned  a  verdict  (by  a  majority)  for  the 
defendant.  On  His  Honour  telling  them  that  they  must  state 
what  amount  of  compensation  they  considered  sufficient,  they 
returned  a  verdict  for  the  defendant,  assessing  the  compensation 
to  be  given  the  plaintiflb  at  87,71 6Z.  Is.  His  Honour  then  asked 
them  if  they  had  taken  into  account  the  offer  made  by  the. 
Government  to  allow  the  plaintiffs  the  use  of  the  premises  for  a 
farther  period  of  twelve  months  without  charge.  They  answered 
that  they  had  given  the  verdict  on  the  understanding  that  the 
plaintiff  should  have  the  use  of  the  premises  without  charge 
until  14th  June  next. 

Stephen,  Q.C.,  for  the  plaintiffs,  then  claimed  this  as  a 
verdict  for  the  plaintiffs.  His  Honour,  however,  directed  the 
verdict  to  be  entered  for  the  defendant. 

On 7th  August,  8tephen,Q,C,,  {Pring  with  him)  for  the  plaintiffs, 
obtained  a  Rule  nid  for  a  new  trial  on  the  grounds — 1.  That 
His  Honour  was  wrong  in  telling  the  jury  that,  in  estimating  the 

S2 
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1882       amount  of  compensation  to  which  the  plainti&  were  entitled, 

QooDUET    they  could  take  into  consideration  the  ofifer  in  Court  made  by  Mr. 

^'  Salomons.    2.  That  the  jury  having  taken  such  offer  into  con- 

Lackbt.       .,...,  ^        .  .         .  ,.  .    ., 

sideration  for  the  purpose  of  arriving  at  a  verdict,  the  sum 

awarded  by  the  jury  exceeded  the  Qovemment  valuation,  and 

amounted  to  a  verdict  for  the  plaintiffs. 

Stephen,  Q.C.  {Owen  and  Prmg  with  him),  now  moved 
to  make  the  Rule  absolute — ^We  were  bound  to  make  our  claim, 
and  the  Government  thereupon  made  a  valuation.  We  opened 
our  case  to  the  jury,  and  went  to  trial  on  the  basis  of  our  claim 
and  the  valuation  made  by  the  Government ;  we  claimed  the 
value  of  the  land  and  compensation  for  disturbance,  as  at  the 
date  of  the  resumption.  The  Government  valuation  was  made 
on  the  same  basis.  Nothing  occurring  after  the  resumption  can 
be  taken  into  account  on  the  trial  of  the  issue  which  is  directed 
by  the  Act. 

[Sir  J.  Martin,  C.J.  Suppose  an  action  brought  years  after 
the  resumption.  The  jury  in  that  case  would  be  entitled  to 
take  into  account  the  difficulty  of  getting  other  premises,  and 
the  loss  occasioned  by  removing  machinery.  Can  you  point  to 
any  evidence  here  that  it  would  take  more  than  twelve  months 
for  the  plaintiffs  to  remove  their  plant  to  other  premises?] 

No.  But  one  year's  rent  would  be  considerably  more  than  the 
difference  between  the  Government  valuation  and  the  amount 
found  by  the  jury.  The  defendant's  counsel  made  the  offer  in 
order  to  reduce  the  amount  of  compensation  which  the  jury 
would  award ;  but  neither  side  thought  that  the  finding  of  the 
jury  would  be  so  near  the  Government  valuation. 

[Sir  J.  Martin,  C.J.  There  is  nothing  to  show  that  the  jury  esti- 
mated the  value  of  the  concession  at  more  than  the  2762. 19«. 
WiNDBYER,  J.  You  did  not  take  objection  to  the  Chief  Justice 
leaving  the  offer  to  be  considered  by  the  jury.] 

We  took  the  objection  as  soon  as  it  could  have  been  taken ;  when 
the  jury  gave  their  verdict  I  claimed  it  as  a  verdict  for  the  plaintiffs. 
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No  one  imagined,  when  the  oflTer  of  the  Government  was  made,       1882 
that  the  finding  of  the  jury  would  be  so  near  the  Government  ~^q^^^^^ 
valuation  as  to  afiect  the  verdict.    We  were  not  bound  to  take  a     laJ^^^^ 
supposititious  objection,  or  to  put  a  point  hypothetically.    I  took 
the  point  as  soon  as  it  could  be  taken — that  is^  when  the  jury 
returned  their  verdict. 

[Sir  J.  Martin,  C.J.  The  jury  gave  their  verdict  on  the  "under- 
standing" that  the  Government  were  to  carry  out  what  they 
promised ;  they  did  not  make  it  a  term  and  condition  of  their 
verdict] 

If  that  is  so,  it  is  putting  a  very  technical  meaning  on  the 
word  "understanding."  Suppose  the  offer  had  been  for  us  to 
remain  fifty  years,  or  even  ten  years  in  possession  without  paying 
rent,  would  not  that  have  very  materially  influenced  the  jury 
in  coming  to  a  verdict  ? 

Salomons,  Q.C.,  and  C.  B,  Stephen,  for  the  defendant,  were  not 
called  upon  by  the  Court. 

Sir  J.  Martin,  C.J.  The  plaintiffs  in  this  case  were  the  owners 
of  a  large  piece  of  land,  partly  freehold  and  partly  leasehold,  on 
the  west  side  of  Darling  Harbour,  on  which  were  erected  very 
extensive  mills  and  large  wharves,  suitable  for  the  landing  of  timber 
and  other  materials  used  in  the  plaintiffs'  business.  The  land  was 
resumed  under  the  Act  44  Vict.,  No.  16,  by  the  Government  on 
14th  June  last  year.  The  plaintiffs  made  a  very  large  claim  for 
compensation,  108,5772.  On  this  claim  being  sent  in  to  the 
Grovemment  a  delay  occurred  in  making  the  Government  valuation, 
longer  than  the  statute  prescribed.  The  plaintiffs  accordingly 
brought  their  action,  and  on  4th  March  in  this  year  the  Govern- 
ment gave  their  valuation,  about  three  months  before  the  trial. 

At  the  trial,  which  lasted  for  many  days,  and  while  the  period 
necessary  for  the  removal  of  the  plaintiffs'  business  from  the  place 
where  it  had  been  carried  on  to  another  locality  was  under  con- 
sideration, and  also  while  it  was  under  consideration  what  would 
be  the  expense  of  such  removal,  a  statement  was  made  by  the 
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1882        defendant  s  counsel  that  the  Government,  having  already  up  to  the 

GooDLET     time  of  the  trial  allowed  the  plaintiffs  to  remain  twelve  months  in 

Lackey,     occupation  of  the  premises  which  it  was  intended  to  resume,  did 

not  intend  to  disturb  them  for  another  twelve  months,  but  would 

allow  them  to  remain  for  that  time  without  any  charge. 

The  jury  were  told  by  me  that,  in  considering  the  question  of 
compensation,  they  might  take  into  account  this  offer,  and  sub- 
stantially I  told  them  that,  if  the  verdict  was  given  on  the 
assumption  that  the  plaintiffs  were  to  remain  in  possession  of 
their  works  for  another  year,  there  could  be  no  doubt  that  the 
Court  would  see  that  that  undertaking  of  the  defendant  should 
be  carried  out. 

The  jury  found  a  verdict,  as  they  put  it  at  first,  for  the  defend- 
ant ;  but  on  its  being  pointed  out  by  me  to  them  that,  by  law, 
they  were  required  to  assess  the  value  of  the  land,  they  then 
stated  that  they  assessed  the  value  at  87,7162.  Nothing  was  said 
about  this  promise  or  undertaking  on  the  part  of  the  Government 
to  permit  the  plaintiffs  to  remain  for  twelve  months,  until  I  put  a 
question  to  them.  They  answered  that  they  gave  the  verdict  on 
the  understanding  that  the  plaintiflb  were  to  have  the  use  of  the 
premises  for  twelve  months  longer.  Thereupon  one  of  the  counsel 
for  the  plaintiff  said  that  that  was  equivalent  to  a  verdict  for  the 
plaintiflb,  because  it  necessarily  followed  that,  in  taking  that 
matter  into  account,  they  must  have  considered  that  the  plaintiff 
were  entitled  to  more  than  the  amount  that  the  Government  had 
fixed,  and  that  the  value  of  the  concession  would  bring  the  com- 
pensation awarded  by  the  jury  far  above  that  fixed  by  the  Govern- 
ment valuator.  In  substance  that  was  what  was  said :  whereupon 
I  stated  that  was  not  so. 

A  Rule  nid  was  obtained  on  the  grounds — 1.  That  I  was 
wrong  in  telling  the  jury  to  take  into  consideration  Mr. 
Salomons'  offer  made  in  Court.  2.  That  the  jury  having  taken 
such  offer  into  consideration,  for  the  purpose  of  coming  to  a 
verdict,  the  amount  awarded  exceeded  the  Government  valuation. 
There  is  no  doubt  a  great  deal  of  force  in  what  has  been  said  in 
support  of  this  ground,  and  at  first  sight  it  would  seem  that  the 
argument  used  is  avery  cogent  one;  but  on  looking  into  the  statutes, 
I  have  come  to  the  conclusion  that  there  is  nothing  in  ii     The 


V, 

Lackey. 
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18bh  section  provides — [His  Honour  read  it  (1)].  By  that  section  1883 
the  value  of  the  land  and  the  damage  done  by  any  injury  to  the  goodlw 
land  by  reason  of  the  resumption^  are  to  be  estimated  by  the 
jury  as  at  the  time  of  the  resumption.  By  the  13th  section — 
[His  Honour  read  it  (2)] — the  valuation  is  to  be  made  at  the 
time  of  the  resumption.  What  follows  from  that?  That  all 
these  interests  capable  of  valuation  at  the  time  of  the  resump- 
tion must  be  estimated  at  their  value  at  that  time.  You  cannot 
go  into  evidence  that  a  month  before  that  time  the  land  was 
worth  so  much ;  the  value  must  be  estimated  as  on  the  date  of 
the  resumption. 

But  in  the  case  where  a  business  is  carried  on  on  the  premises 
resumed,  there  are  damages  which  are  not  ascertainable  at  that 
time.  If  the  Government  had,  as  they  might  have  done,  taken 
possession  of  the  property  at  once,  the  value  of  the  property 
would  have  been  ascertained  at  that  date ;  and  the  damage  by 
stopping  the  business  would  have  been  found  by  considering 
what  kind  of  business  it  was,  and  what  its  value,  and  what 
would  be  the  loss  occasioned  by  the  interruption,  and  by  the 
business  being  diverted  into  other  channels.  Almost  all  these 
things  are  matters  of  speculation  not  capable  of  rigid  calcula- 
tion ;  they  must  be  estimated  in  the  best  way  possible  under  the 
drcmnstances  by  calling  skilled  witnesses  and  by  other  means. 
The  possibility  of  getting  other  land  on  which  the  business  could 
be  carried  on  would  also  have  to  be  considered.  But  in  such  a 
case  the  difficulty  in  this  case  would  not  have  arisen. 

Another  course  the  Government  could  have  taken,  and  that 
course  they  took  here :  they  left  the  plaintiffi  in  possession  of 
their  land.    When  the  jury  came  to  consider  the  amount  of  com- 

(1)  44  Viot.,  No.  16,  1.  18,  enacts^  of  the  resnmption  thereof,  or  the  extent 

"In  eitinifttiiig  or  assessing  the  oompen-  of  the  damage  or  injury  sustained   .    ." 

satioti  to  be  paid  under  this  Act,  regard  (2)  44  Vict.,  No.  16,  s.  13,  enacts^ 

ihall  be  had  by  the  valuators  and  by  the  **  Within  sixty  days  after  the  receipt  of 

jury  (on  any  issue),  not  only  to  the  value  every  such  notice  of  claim  by  the  Crown 

of  tiie  land  .    .  but  also  to  the  damage  solicitor,  he  shaU  forward  the  same,  to- 

(if  soy)  to  be  sustained  by  the  claimant  gether  with  his  report  thereon,  to  the 

by  reason  of  the  severing  of  the  lands  mimster,  who  shall  thereupon  .    .  cause 

taken  from  other  lands  .    .  ;  and  they  a  valuation  of  the  land  or  of  the  estate 

•hall  assess  the  same  according  to  what  or  interest  of  the  claimant  therein  to  be 

they  ihaU  find  to  have  been  the  value  of  made  .    .* 
inch  lands,  estate  or  interest  at  the  time 
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1882       pensation  for  the  interruption  in  their  business,  the  fact  of  the 
Q^j^jj^    plaintiffs  having  been  allowed  to  remain  in  possession  could  not 
V  be  shut  out.   These  two  things — the  claim  for  compensation,  and 

the  valuation  of  the  land — are  different.  The  valuation  is  to  be 
taken  as  at  the  time  of  the  resumption.  The  jury  had  also  to 
consider  the  claim  for  compensation.  But  the  Government  having 
allowed  the  plaintiff  to  remain  in  possession  of  the  land,  the 
jury  could  consider  this  matter  in  giving  compensation ;  and  if 
so,  why  were  they  not  to  go  on  to  consider  the  other  circum- 
stances ?  Necessarily  it  was  open  to  both  parties  to  go  into  this 
question  of  possession,  in  considering  what  damages  iixe  plaintiffs 
were  entitled  to.  They  could  go  into  the  question,  and  take  into 
account  that,  during  all  that  time,  from  the  resumption  up  to  the 
day  of  the  trial,  the  plaintiffs  were  in  possession  of  the  land.  If 
that  could  have  been  done,  then  I  do  not  see  why,  the  Govern- 
ment having  made  an  offer  at  the  trial,  and  the  plaintiffs  having 
accepted  it,  that  could  not  be  taken  into  account  in  considering 
the  question  of  damages  to  the  plaintiffs'  business,  any  more  than 
the  inquiry  as  to  the  damage  up  to  the  time  when  the  action  was 
begun.  .  What  the  jury  had  to  find  was  the  compensation  to  be 
given  under  the  state  of  things  before  them.  The  trial  took  place 
twelve  months  after  the  resumption.  That  was  a  state  of  things 
which  the  jury  had  before  them.  Then,  as  to  the  damage  by  inter- 
ruption of  the  plaintiffs'  business,  surely  the  jury  might  take  into 
account,  in  estimating  what  they  would  give,  the  fact  that  the 
plaintiffs  had  been  allowed  to  remain  in  possession  of  the  land. 

They  had  to  fix  the  amount  of  compensation,  and  they  fixed  it 
at  277i.  less  than  the  Government  valuation.  We  cannot  say — 
the  jury  having  considered  that — they  were  not  to  be 
allowed  to  take  into  account  the  offer  made  at  the  trial.  Their 
finding  only  amounts  to  an  expression  of  opinion  that  the  plain- 
tiffs ought  to  be  allowed  to  remain  in  possession  of  the  land  for  a 
further  period  of  twelve  months.  It  cannot  be  said  that  the 
status  of  the  parties  had  been  altered,  the  action  having  been 
commenced  and  the  resumption  made ;  because  necessarily,  for 
the  purpose  of  estimating  the  damage  occasioned  by  the  interrup- 
tion of  business,  matters  happening  after  the  resumption  must 
have  been  considered  by  the  jury.    The  matter  complained  of  did 
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not  affect  the  valuation,  and  my  ruling  was  right.    I  am  further        1882 
of  opinion  that  there  is  nothing  in  the  second  ground ;  I  have     goodutt 
ah-eady  answered  it.    The  Rule  must  be  discharged.  Lackey. 

Faucett,  J.  The  question  is  not  free  from  difficulty.  This 
arises  from  the  offer  made  by  the  defendant's  counsel  at  the  trial 
not  having  been  specifically  objected  to  by  counsel  for  the  plain- 
tiff; but  it  is  too  late  now  to  take  that  objection. 

I  concur  with  His  Honour  that  it  is  quite  clear  there  are  two 
kinds  of  damage  which  may  be  recovered  in  an  action  like  this — 
First,  actual  damage  to  the  land  resumed;  second,  damage  arising 
from  a  person  being  obliged  to  remove  suddenly  elsewhere,  and 
the  injury  to  his  business  by  such  removal.  The  first  kind  of 
damage  may  be  proved  by  a  variety  of  evidence ;  the  jury  must 
take  the  evidence  of  the  valuators  upon  whose  skill  they  most 
rely.  There  is  another  kind  of  damage  which  the  jury  may  give, 
and  that  is  prospective  damage.  The  damages  which  may  be 
recovered  are  not  only  those  caused  by  the  actual  injury,  but  may 
include  such  injury  as  they  consider  likely  to  arise  subsequently. 
In  this  case  great  loss  might  have  been  caused  to  the  plaintiffs 
in  their  business  through  being  obliged  to  remove  their 
business  within  a  limited  period.  Evidence  may  be  given  as 
to  that  point,  and  it  might  be  shown  that  it  would  be  impos- 
sible to  have  the  business  removed  without  considerable  loss. 
Although  the  jury  haveto  fix  the  compensation  as  at  the  time  of  the 
resumption,  it  is  clear  that  they  may  take  into  consideration  the 
subsequent  damages  I  have  mentioned.  For  that  purpose  they 
are  not  limited  to  the  date  of  the  resumption,  but,  according  to 
the  difficulty  of  removing  a  business,  they  are  entitled  to  extend 
their  inquiries  over  a  period  of  one  year,  two  years,  or  even  a 
longer  time.  So  that  if  the  plaintiffs  were  turned  out  at  once,  or 
within  three  or  six  months  after  the  resumption,  the  jury  might 
take  into  consideration  the  difficulty  the  plaintiffs  would  have  in 
establishing  themselves  in  another  locality.  The  jury  might  think 
that  the  plaintiffs  could  not  establish  themselves  elsewhere  in 
three  months,  and  they  would  be  entitled,  when  giving  damages, 
to  include  what  necessarily  would  be  prospective  damages  for 
these  things. 
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1882  If  they  calculated  damages  on  the  basis  that  the  plaintiffs 

QoQjyj^^  might  be  turned  out  in  three  or  six  months,  could  not  these 
^'  damages  be  cut  down  by  showing  the  plaintiffs  remained  in  pos- 
session through  the  period  in  which  these  prospective  damages 
would  arise  ?  If  it  were  shown  in  such  a  case  that  the  plainti& 
had  remained  on  the  premises  for  twelve  months,  the  jury  might 
be  justified  in  not  giving  any  of  those  prospective  damages.  If 
by  an  agreement  the  plaintiffs  were  to  remain  in  possession 
without  paying  rent  for  two  years,  and  to  take  their  own  time  in 
removing,  that  again  would  further  cut  down  the  prospective 
damages  to  which  I  have  referred. 

If  that  were  so,  I  should  find  some  difficulty  in  saying  that 
they  were  wrong.  But  I  do  not  think  that  was  the  state  of 
things  in  this  case  at  all.  I  do  not  think  that  the  jury  intended 
by  their  statement  to  take  these  matters  into  consideration  in 
reduction  of  damages.  They  have  only  expressed  an  opinion 
that  the  offer  made  by  the  Minister  for  Works  should  be  carried 
out.  They  found  their  verdict  on  the  understanding  that  the 
plaintiffs  should  be  allowed  to  remain  for  another  year  without 
paying  any  rent.  If  that  be  so,  there  is  no  ground  for  this 
motion.  If  it  were  otherwise,  it  seems  to  me  very  difficult  to  say 
that  His  Honour's  ruling  was  wrong.  At  any  rate  there  is  not 
sufficient  ground  to  enable  me  to  express  an  opinion  contrary  to 
His  Honour  8. 

WiNDEYER,  J.    The  Rule  must  be  discharged. 

There  is  no  doubt  that  the  damages  which  the  jury  were 
entitled  to  give  were  of  two  kinds:— First,  the  value  of  the  land 
and  property  taken;  and  then  the  general  prospective  damages 
which  would  fall  upon  the  plaintiffs  by  reason  of  the  land  being 
so  taken.  In  estimating  these,  the  jury  would  have  to  take  into 
consideration  the  time  the  plaintiffs  would  take  in  establishing 
their  business  elsewhere,  and  the  loss  to  their  business  during 
that  time.  Supposing  the  Government,  in  offering  the  plaintifl^ 
the  sum  of  87,0002.  as  compensation,  had  offered  that  amount  on 
the  supposition  that  it  would  take  them  twelve  months  to  establish 
their  business  in  another  place,  and  the  evidence  was  that  it 
would  take  them  two  years  to  do  so;  it  appears  to  me  that  primd 
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fade  it  would  be  unfair  that  the  result  of  this  investigation        1882 
should  be  influenced  by  allowing  the  Government  to  covertly     Goodlkt 
add  the  value  of  another  year's  use  and  occupation  of  that  place     jj^^^js^. 
to  the  offer  which  they  have  already  made. 

Mr.  Stephen's  argument  is  this: — That  the  fact  of  allowing  the 
jury  to  take  that  offer  into  consideration  was  as  if  they  had  been 
allowed  to  add  lO^OOOZ.  to  the  compensation  originally  offered  by 
the  Government  I  admit  that  part  of  the  damages  which  the 
jury  may  have  to  take  into  consideration  is  compensation  for  the 
time  the  plaintiffs  will  take  to  establish  their  business  elsewhere. 
But  if,  in  point  of  fact,  when  the  trial  comes  on,  it  turns  out  that 
the  plaintiffs  have  been  in  possession  during  that  twelve  months, 
the  jury  may  take  that  fact  into  account,  because  during  that 
twelve  months  they  might  have  been  looking  out  for  another 
place  of  business. 

A  different  question  arises  when  we  come  to  consider  the 
second  year,  and  unless  something  took  place  at  the  trial  showing 
consent  on  their  part,  the  plaintiffs  might  say  that  they  had  been 
prejudiced  by  the  jury  taking  the  matter  into  consideration.  But 
by  what  took  place  at  the  trial  and  here,  and  from  the  course 
taken  by  Hia  Honour,  it  appears  that  the  plaintiffs  consented 
that  the  case  should  be  presented  to  the  jury  the  way  it  was, 
vi&,  that  the  jury  should  take  into  consideration  the  offer  made 
by  the  counsel  for  the  defendants. 

An  analogous  case  would  be  where  a  plaintiff  brings  an  action 
for  damages  for  personal  injuries  he  had  sustained  by  the  de- 
fendant's negligence,  and  the  defendant  pays  1002.  into  Court. 
The  plaintiff,  in  estimating  the  damages  claimed  by  him,  gives 
evidence  that,  owing  to  his  injuries,  he  has  had  to  pay  his  own 
board  and  lodging  for  twelve  months  previous  to  the  trial.  The 
defendant,  in  such  a  case,  would  be  at  libei-ty  to  show  that  he 
himself  had  paid  the  plaintifi^s  board  and  lodging  during  that 
period;  and  the  jury  would  be  entitled  to  take  that  into  conside- 
ratioa  Supposing  the  plaintiff  said,  "  You  paid  the  money  into 
Court  on  the  assumption  that  I  should  be  only  twelve  months 
out  of  employment;  but  the  fact  is  that  I  shall  have  to  keep 
myself  for  another  twelve  months."  If  the  defendant  then  offered 
to  keep  the  plaintiff  for  another  period  of  twelve  months,  and 
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1882  asked  the  jury  to  take  that  into  consideration,  the  plaintiff 
GooDLBT  would  have  a  right  to  say,  "  I  came  here  to  meet  the  question 
La^y.  ^l^^ther  that  lOOZ.  was  suflBcient,  I  will  not  allow  the  amount 
paid  into  Court  to  be  covertly  increased  by  the  value  of  your 
offer  to  keep  me  for  another  twelve  months/'  It  would  then  be 
the  duty  of  the  plaintiff's  counsel  to  object  to  the  coqrse  taken  by 
the  defendant  at  the  trial.  But  if  he  does  not  object  to  it,  if  he 
lets  the  case  be  presented  to  the  jury  in  that  way,  and  allows 
the  jury  to  give  their  verdict,  he  is  bound  by  the  course  he 
has  adopted.  It  is  clear  to  me  that  no  judge  would  take  such 
a  course  unless  he  thought  that  the  plaintiff  had  consented 
to  it,  because  the  issue  that  the  jury  would  have  to  consider 
would  be  different  from  that  which  they  came  to  try;  and  because 
it  would  be  covertly  adding  to  the  amount  paid  into  Court. 
That  is  what  plaintiffs  did  here.  They  did  not  reject  the  offer 
of  the  defendant's  counsel,  but  so  far  from  objecting  to  it, 
their  counsel  said  there  was  nothing  binding  on  the  defendant 
making  that  offer.  Whereupon  His  Honour  said  that  he  would 
take  care  that  such  a  course  would  be  binding  on  the  Govern- 
ment. That  is  the  way  in  which  the  jury  were  told  to  take  the 
matter  into  their  consideration.  If  the  verdict  was  above  the 
amount  originally  offered  by  the  Government,  that  difficulty  would 
not  have  arisen;  but,  according  to  Mr.  Stephen,  the  difference 
between  the  finding  of  the  jury  and  the  Government  valuation  is 
less  than  the  value  of  the  concession  made  at  the  trial.  But  the 
plaintiffs  having  assented  to  the  offer  made,  they  cannot  now 
complain. 

As  to  the  objection  taken  in  the  first  ground  to  His  Honour's 
ruling  at  the  trial,  although  I  think  it  would  have  been  of  some 
weight  under  other  circumstances,  yet  in  this  case,  for  the  reasons 
I  have  stated,  it  is  of  no  value.  It  must  be  taken  that  the  plain- 
tiffs assented  to  the  course  which  His  Honour  took  at  the  trial 
The  Rule  must  be  discharged. 

Rule  discharged,  with  costs. 

Attorneys  for  plaintiffs :  Stephen,  LaurcTice  Jk  Jaques. 
Attorney  for  defendant :  The  Crown  Solicitor. 
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GABRETT  0.  LACKEY,  Ministeb  for  Public  Workb.  Igg2 

CmpeMtUkm/or  land  ruumed  under  44  Vict.,  No.  16— Price  paid  not  eonduHve    ^       ^  ^ 

evidence  of  value—Frontage  to  railway— Land  paHly  Uoiehold— Agreement  to      ^'    *     ' 

treat  the  whole  oB/reehold. 

In  in  action  for  oompensation  for  land  resnmed  for  public  pnrpotet  under  44 
^^ct,  No.  16,  the  jury  gave  as  compensation  a  less  amount  than,  it  appeared,  was 
paid  for  the  land  by  tiie  plaintiff. 

Held,  on  motion  for  a  new  trial  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence,  that  the  price  given  for  the  land  was  not  conclusive  evidence 
of  its  value.    And  the  Rule  was  refused  on  that  ground. 

Held,  also,  that  the  fact  of  the  land  being  adjoining  to  a  line  of  railway  did  not 
give  it  %/rontage  to  the  railway. 

Part  of  the  land  was  freehold  and  part  held  under  leases  with  a  right  to  pur- 
chase at  142.  a  foot.  It  was  agreed  before  the  trial  that  the  issue  should  be  the 
value  of  the  land  in  fee  simple  with  improvements  and  compensation  for  resump- 
tion ;  and  that  the  verdict  should  be  entered  for  such  sum  accordingly;  that  the 
defendant  should  be  entitled  to  deduct  from  the  verdict  all  moneys  necessary  to 
discharge  incumbrances,  also  in  payment  of  the  unpaid  purchase-money  thereon, 
and  to  perfect  the  title  to  the  reversion  and  freehold  thereof,  except  so  far  as  the 
plaintiff  should  have  discharged  such  incumbrances  or  paid  such  purchase-money. 
The  jury  found  for  the  defendant,  estimating  the  compensation  at  the  amount  of 
the  Government  valuation,  being  at  the  rate  of  about  10^  a  foot. 

Held,  that  the  agreement  was  not  an  admission  by  the  defendant  that  the  land 
was  worth  W.  a  foot ;  it  only  put  the  plaintiff  in  the  position  of  a  freeholder,  and 
did  not  interfere  with  the  province  of  the  jury,  which  was  to  find  the  value  of  the 
freehold.    And  a  Rule  niH  for  a  new  trial  was  discharged. 

Action  for  compensation  for  land  resumed  by  the  Government 
under  the  ''Lands  for  Public  Purpoaea  Acquisition  Acts"  (44 
Vict,  No.  16,  and  45  Vict.,  No.  26.) 

The  declaration  alleged  the  publication  of  the  notification  of 
resumption  under  the  Act  for  public  purposes,  and  that  the  value 
of  the  land  resumed  was  assessed  for  the  defendant  at  87502.; 
that  the  plaintiff  and  defendant  did  not  and  do  not  agree  as  to 
the  amount  payable  to  the  plaintiff  as  compensation  for  the  loss 
of  the  premises ;  and  the  plaintiff  claimed  20,1082. 

Plea: — That  the  amount  of  the  valuation  exceeded  the  amount 
of  compensation  which  the  plaintiff  was  entitled  to  in  respect  of 
the  premises.    Issue  thereon. 

The  land  resumed  was  described  as  being  "  All  that  piece  or 
parcel  of  land  situate  in  the  parish  of  St  Andrew  and  county  of 
Cumberland,  containing  2  roods,  14  perches,  more  or  less,  com- 
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1882  mencing  at  the  N.E.  extremity  of  William-Henry-street  ai  its 
Garekt  intersection  with  the  railway  land,  and  bounded  on  the  south  by 
,  *•  that  street  bearing  westerly  49  links  to  Pyrmont-street  On  the 
west  by  Pyrmont-street  northerly  800  links  to  the  Quarry-street. 
On  the  north  by  Quarry-street  easterly  99  links  to  the  railway 
land.  And  on  the  east  by  the  railway  land  southerly  801  links 
to  the  point  of  commencement." 

Part  of  the  land  was  freehold,  and  part  was  held  under  several 
leases  from  one  John  Harris  for  the  residue  of  a  term  of  years, 
the  tenant  having  a  right  to  purchase  during  the  term  at  the 
price  of  14Z.  per  foot. 

Before  the  trial,  the  plaintiff  and  defendant  entered  into  the 
following  agreement : — "  1.  That  the  issue  shall  be  the  value  of 
the  land  in  fee  simple,  with  the  improvements  thereon,  as  at  the 
date  of  proclamation,  together  with  the  compensation  in  respect 
of  the  resumption;  and  that  the  verdict  shall  be  entered  for  such 
sum  accordingly.  2.  That  the  defendant  shall  be  entitled  to 
deduct  from  the  amount  of  the  verdict,  before  payment  of  the 
same  to  the  plaintiff,  all  or  any  moneys  which  may  be  necessary 
to  discharge  the  incumbrances  on  the  land,  also  in  payment  of 
the  unpaid  purchase-money  thereon,  and  to  perfect  the  title  to 
the  reversion  and  freehold  thereof,  except  in  so  far  as  the 
plaintiff  shall,  before  the  actual  receipt  of  such  amount  from  the 
defendant,  have  discharged  any  of  such  incumbrances,  or  paid  off 
any  of  the  amounts  fixed  in  the  leases  for  the  purchase  of  the 
freehold,  which  he  is  to  be  at  liberty  to  do." 

The  trial  was  held  at  Darlinghurst,  before  His  Honour  the 
Chief  Justice  and  a  special  jury  of  twelve,  on  5th,  8th,  and  9th 
June.  The  jury  found  a  verdict  for  the  defendant,  fixing  the 
compensation  to  which  the  plaintiff  was  entitled  at  87501.,  being 
the  amount  of  the  Government  valuation. 

Owen  (Want  with  him)  now  moved  the  Court  (Sir  J.  Martin, 
C.J.,  and  WiNDEYER,  J.)  for  a  Rule  nisi  for  a  new  trial  on  the 
following  grounds : — 1.  That  the  verdict  was  against  evidence  and 
the  weight  of  evidence.  2.  That  the  learned  Judge  ought  to  have 
directed  the  jury  that  the  question  for  their  consideration  was, 
what  was  the  value  of  the  land  to  the  plaintiff  at  the  time  of  the 
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resumption,  and  not  what  speculators,  investors,  or  intending       1882 
mortgagees  might  value  it  at  for  the  purposes  of  loans,  or  for  the    GARRnr" 
purposes  of  auction  sales.    3.  That  His  Honour  refused  to  receive     lackey 
evidence  under  the  "Bailway  Act**  (22  Vict,  No.  19),  to  show  that 
the  regulations  permitted  a  siding  and  branch  railway  from  the 
plaintiff's  land  to  the  Government  Railway.    4.  That  His  Honour 
misdirected  the  jury  in  directing  them  that  the  plaintiff  had  no 
frontage  or  right  to  the  frontage  to  the  railway,  and  that  such 
frontage  was  not  a  thing  that  could  be  made  use  of  by  the  plain- 
tiff, or  could  be  taken  into  consideration  in  estimating  the  value 
of  the  said  land.     5.  That  His  Honour  was  wrong  in  holding 
that  the  contract  and  agreement  between  the  plaintiff  and  de- 
fendant filed  in  this  cause  was  not  an  election  on  the  part  of  the 
defendant  to  treat  the  plaintiff  as  owner  of  the  land,  and  as  such 
under  obligation  to  pay  the  redemption  price  of  lU,  a  foot  fixed 
in  the  leases.      6.  That  His  Honour  misled  the  jury  by  directing 
their  attention  to  the  average  of  the  valuations.    7.  That  His 
Honour  was  wrong  in  directing  the  jury  not  to  take  into  con- 
sideration any  question  of  a  forced  sale,  or  of  the  loss  or  injury 
which  the  plaintiff  would  sustain  by  the  compulsory  taking  away 
of  his  land  from  him.      8.  That  it  being  true,  and  being  uncon- 
tradicted that  the  plaintiff  bond  fide  purchased  the  land  at  a 
price  of  10,3002.  prior  to  the  resumption.  His  Honour  ought  to 
have  directed  the  jury  that  the  actual  price  paid  for  the  land, 
taken  in  connection  with  the  price  of  lU.  per  foot  fixed  in  the 
leases  for  the  purchase  of  the  fee,  was  conclusive  evidence  to  show 
that  the  valuation  fixed  on  the  land  by  the  Government  was  not 
sufficient. 

The  verdict  is  against  the  evidence.  The  plaintiff  before  the 
resumption  paid  upwards  of  10,0002.  in  cash  for  the  land.  The 
jury,  having  to  find  the  market  value  of  the  land,  pZttd  the  amount 
to  be  given  for  compensation,  cannot  award  less  than  the  money 
actually  given  for  the  land.  If  a  man  gives  a  fancy  price  because 
the  land  suits  him,  the  Government  must  give  what  the  plaintiff 
considers  it  is  worth  to  him.  The  plaintiff,  in  order  to  acquire 
the  freehold  from  his  landlord,  would  have  to  pay  lU.  a  foot 
under  the  pre-emptive  right  contained  in  the  leases ;  the  verdict 
of  the  jury  only  awarded  compensation  at  the  rate  of  102.  a  foot 
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1882       The  compensation  which  the  jury  should  give  is  not  the  value  to 
Garkbit"  ^^^  speculators  or  mortgagees,  but  what  the  land  is  worth  to  the 
plaintiff. 


V, 
LACKB7. 


[Sir  J.  Martin,  C.J.  I  put  this  as  matter  of  evidence  to  be 
taken  in  connection  with  the  other  circumstances.] 

The  third  and  fourth  grounds  are,  that  evidence  was  rejected  to 
show  that  the  proximity  of  the  land  to  the  railway  enhanced  its 
value.  As  to  the  third  ground ;  by  section  99  of  the  ''Railway  AdC* 
(22  Vict.,  No.  19),  the  owners  of  land  adjoining  the  railway  may 
make  private  branch  railways  communicating  with  the  Govern- 
ment line.  This  is  a  right  given  by  the  Legislature  to  such 
owners,  and  is  as  binding  as  an  Agreement  between  two  holders  of 
adjoining  land.  A  witness  said  that  such  a  right  would  add  one- 
third  to  the  value  of  the  land. 

[Sir  J.  Martin,  C.J.  That  evidence  and  my  remarks  were  as  to 
the  right  of  frontage  to  the  railway  which  the  plaintiff  claimed.] 

As  to  the  fourth  ground  we  complained  that  the  jury  were  not 
allowed  to  take  into  consideration  our  right  of  access  to  the  rail- 
way, and  our  right  to  cross  it.  [Counsel  referred  to  sections  88, 
89, 90, 91, 92,  93  and  97  of  the  ''Railway  Act"  (22  Vict.,  No.  19).] 
The  jury  were  told  that  we  were  cut  off  from  the  railway  line  as 
if  a  wall  had  been  built  along  the  line,  and  that  we  were  cut  off 
from  communication  with  Darling  Harbour.  In  fact  there  is  no 
such  barrier,  and  we  have  a  right  to  cross  the  line  by  several 
streets. 

[Sir  J.  Martin,  C.J.  Section  97  (1)  is  the  only  one  which 
applies  to  your  case.] 

(1)  22  Vict.,  No.  19,  8.  97,  enacts —  such  commnnication,  and  their  refpee- 

"  Until  the   CommiMioner  shall  have  tive  servants,  may  at  all  times  freely 

made  the  bridges,  or  other  proper  com-  pass  and  re- pass  with  carriages,  bones 

monicationa,  which  he  shall  under  the  and  other   animals,  directly  (bat  not 

provisions  herein  contained  have  been  otherwise)  across  the  part  of  the  rail- 

required  to  make,  between  lands  inter-  way  made  in  or  through  their  respective 

sected  by  the  railway,  and  no  longer,  lands  solely  for  the  purpose  of  occupying 

the  owners  and  occupiers  of  such  lauds  the  same  lands  or  for  the  exercise  of  . 

and  any  other  person  whose  right-of-  such  right-of-way.'* — 2  OL  StaL  1915. 
way  shall  be  a£fected  by  the  want  of 
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The  fifth  ground  is  that  the  Government  is  concluded  by  the  1882 

admission  made  in  the  agreement  that  the  minimum  value  of  the  qabrkpt" 
freehold  is  lU.  per  foot.    We  do  not  press  the  seventh  ground. 


V. 

Lackxt. 


Sm  J.  Martin,  C.J.  In  support  of  this  Rule  it  has  strongly 
been  urged  that,  as  it  appeared  clearly  that  the  plaintiff  had  paid 
some  10,0002.  for  the  land,  in  respect  of  which  he  was  awarded  a 
much  smaller  amount,  the  verdict  was  wrong.  Counsel  for  the 
plaintiff  contended  that  the  value  of  the  land  could  not  be  less 
than  the  amount  he  paid  for  it.  It  was  mainly  on  that  view  of 
the  case  that  it  is  contended  that  the  Rule  should  be  granted  on 
the  ground  that  the  verdict  was  against  the  evidence.  I  cannot 
concede  that  for  one  moment,  because  it  is  a  possible  case  that,  by 
collusion  between  two  persons,  a  much  larger  amount  might  have 
been  paid,  with  the  view  of  making  the  land  appear  much  more 
valuable  than  it  really  was.  It  might  be  that  a  person  foolishly 
gave  a  much  larger  price  than  the  real  value  of  the  land.  It  does 
not  follow  that  the  Government  should  be  bound  by  the  foolish 
act  of  such  a  person.  The  jury  were  not  prevented  from  giving  a 
less  sum  than  10,0002.,  because  the  plaintiff  paid  that  amount  for 
the  land ;  he  was  only  entitled  to  the  value.  Although  the  price 
which  a  man  might  have  given  was  some  evidence  to  show  the 
value,  it  cannot  be  regarded,  as  was  contended,  as  being  conclu- 
sive ;  and  imless  it  was  so  I  cannot  see  how  the  ground  can  be 
made  out  that  the  verdict  was  against  the  evidence. 

There  was  much  evidence  given  at  the  trial,  both  evidence  of 
fact  and  evidence  of  opinion.  There  were  these  two  sets  of 
evidence  brought  before  the  jury,  such  as  what  was  the  price  of 
land  in  the  immediate  neighbourhood  about  the  same  time,  what 
limit  had  been  put  by  the  owners  of  land  put  up  for  sale  at  auc- 
tion, below  which  they  would  not  sell.  Evidence  of  opinion  can 
not  be  shut  out,  although  its  value  would  depend  upon  the  ability 
and  experience  of  the  persons  making  the  valuation,  such  as  auc- 
tioneers, owners  of  land,  and  managers  of  building  societies. 
Their  estimate  would  be  of  more  or  less  value.  Some  witnesses 
gave  evidence  of  matters  of  fact,  some  of  matters  of  opinion,  and 
from  the  whole  of  this  evidence  the  jury  had  to  determine,  not 
what  the  plaintiff  gave  for  the  land,  but  what  its  value  was,  and 

N.S.W.R.,  VoL  m.,  Law,  T 
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1882  what  injury  he  had  sustained  by  reason  of  its  being  taken  away 
Gabrrtt"  from  him.  Having  had  before  them  all  these  facts  and  these 
Lackby.     opi'^oi^*  ^^7  thought  fit  to  come  to  a  certain  conclusion. 

It  is  said  that  I  was  wrong  in  having  read  to  the  jury  a  list  of 
the  witnesses  on  both  sides,  and  striking  an  average.  I  did  do 
so,  but  I  told  them  they  might  disregard  the  value  put  on  the  pro- 
perty by  witnesses  on  either  side.  If  I  had  told  the  jury  that 
they  were  bound  by  the  evidence  of  a  particular  witness,  I 
should  have  been  wrong.  I  put  all  the  evidence  before  the  jury, 
and  I  do  not  think  that  I  misled  them. 

It  is  said  that  I  was  wrong  in  telling  the  jury  that  the  plaintiff 
had  no  right  to  go  on  to  the  railway.  No  such  ground  was 
taken.  There  was  no  ground  taken  to  the  effect,  as  argued,  that 
I  had  told  the  jury  that  the  plaintiff  could  not  go  across  the 
railway  line.  If  there  were  regular  crossings,  the  plaintiff  could 
go  across  by  them.  The  real  point  argued  was,  whether  the 
land  derived  any  advantage  from  its  proximity  to  the  railway. 
The  plaintiff's  contention  was  that  he  had  a  right  to  discharge 
goods  on  the  railway;  and  I  held  that,  although  one  of  the 
boundaries  of  the  land  was  the  railway  line,  the  plaintiff  had  no 
right  to  the  frontage.  I  held  that  the  railway  authorities  could 
shut  out  the  plaintiff  from  the  frontage,  and  might,  if  they  chose, 
put  up  sheds  or  stores,  or  build  a  wall  on  the  railway  land.  I 
think  I  was  right  in  telling  the  jury  that  the  land  resumed  had 
no  right  of  frontage  to  the  railway.  [His  Honour  then  said  that 
he  thought  a  Rule  should  be  granted  on  the  fifth  ground  only.] 

WiNDETEB,  J.  I  concur  with  His  Honour  in  saying  that  there 
is  nothing  in  the  grounds  taken,  except  the  fifth.  I  have  less 
difficulty  in  doing  so  because  the  same  arguments  as  are  used  here 
have  been  urged  before  me  at  nisi  pi'iua  on  several  occasions. 

The  jury  are  not  to  be  governed  by  the  consideration  that  the 
plaintiff  has  given  a  higher  sum  for  this  land  than  they  have 
valued  it  at.  A  similar  point  came  before  the  Court  in  M*CuUoch 
v.  The  Minister  of  Instruction  (2);  and  the  Court  there  held  that 
if  a  person  pays  a  fancy  price  for  land,  the  Government  are  not 
bound  to  pay  him  the  same  price.    The  question  in  these  cases 

(2)  Sap.  Ct,  2nd  August,  188^ 


V. 

Lackey. 
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is  what  is  the  fair  mdrket  value  of  the  land,  not  what  has        1882 
been  given  for  it.    The  jury  no  doubt  will  be  influenced  by  any     GAKEBrt 
value  attached  to  the  land  by  reason  of  its  peculiar  position; 
and  may  take  into  consideration  the  fact  that  a  certain  price  has 
been  paid  for  it ;  but  they  are  not  conclued  by  that  fact. 

It  is  said  that  it  is  not  a  matter  of  fact  but  of  opinion,  and 
that  the  case  should  be  sent  down  for  trial  again,  because  the 
evidence  which  is  a  matter  of  fact  is  stronger  than  the  evidence 
which  is  matter  of  opinion.  But  if  the  Court  will  not  grant  a  new 
trial  where  there  is  a  conflict  of  evidence  as  to  matters  of  fact,  a 
forHori  it  will  not  where  there  is  a  dispute  as  to  a  matter  of 
opinion.  It  is  no  part  of  the  duty  of  a  judge  at  nisi  prius  to 
point  out  to  the  jury  the  relative  value  of  evidence  of  fact  and  of 
opinion. 

As  to  the  fourth  ground  taken,  I  cannot  understand  how  there 
can  be  any  doubt,  and  I  entirely  concur  with  His  Honour  that  the 
direction  which  he  gave  to  the  jury  was  correct.  It  appears  to 
me  that  a  person  having  land  adjoining  a  railway  has  no  more  a 
frontage  to  it  than  a  man  can  be  said  to  have  a  frontage  to  his 
neighbour's  back  yard.  It  is  quite  clear  that  the  railway  could 
not  be  worked  unless  the  commissioner  had  power  to  use  the 
land  as  he  thought  fit;  he  might  erect  a  shed  or  put  up  a  wall 
between  the  line  and  the  adjoining  land. 

It  is  said  that  His  Honour  told  the  jury  that  the  plaintiff  could 
not  use  a  crossing  from  his  property.  If  he  did  so,  there  is  no 
such  ground  taken  in  the  memorandum. 

As  to  the  fifth  ground,  it  seems  to  me  that  the  point  is 
arguable. 

Rule  granted  on  fifth  ground,  and 
refused  on  other  grounds. 


PUcher  {Owen  with  him),  for  the  plaintiff,  on  24th  August, 
moved  the  Court  (Sir  J.  Martin,  C.J.,  Faucett  and  Windeyer, 
JJ.)  to  make  the  Rule  absolute  on  the  fifth  ground. 

The  agreement  is  an  admission  by  the  defendant  that  the  land 
is  worth  lU.  a  foot.  The  Government  will  have  to  pay  that 
amount  to  Harris,  and  the  parties  by  the  agreement  consented  to 

T2 


244  OASES  AT  LAW.  [N.  S.  W.  R. 

1882       regard  that  as  the  market  value  of  the  freehold ;  at  any  rate,  the 
Garretp^  J^^  cannot  find  less,  because  this  result  would  follow,  that  if 
v*         half  were  leasehold  and  the  jury  found  that  the  value  was  only 
^l.  a  foot,  we  shall  get  nothing  at  all. 

Salomons,  Q.C.,  and  C.  B.  Stephen,  for  the  defendant,  were  not 
called  upon  by  the  Court. 

Sib  J.  Martin,  C.J.  In  this  case  the  plaintiff  was  possessed 
of  certain  land  in  the  city  of  Sydney,  part  of  the  Ultimo  Estate, 
situate  at  the  head  of  Darling  Harbour.  It  was  a  long  strip  of 
land,  nearly  500  feet  in  length,  and  of  a  width  of  70  feet 
at  one  end  and  30  feet  at  the  other;  adjoining  the  railway 
property  at  Darling  Harbour.  The  title  under  which 
the  plaintiff  held  this  land  was  partly  leasehold  and  partly 
freehold.  The  evidence  of  this  was  derived,  not  by  deeds 
put  in  at  the  trial,  but  from  the  oral  testimony  of  the  plaintiff 
himself,  who  described  when  he  purchased  the  land,  what  he 
paid  for  it,  and  under  what  tenure  he  held  it.  As  to  the  lease- 
hold, there  were  several  pieces  of  the  land  held  on  lease.  There 
appear  to  have  been  clauses  in  the  leases  under  which  he  held 
the  land,  fixing  the  amount  of  rent,  &c.,  and  then  a  clause  giving 
the  lessee  a  right  to  purchase  the  freehold,  estimating  the  value 
at  142.  a  foot. 

The  Government  having  resumed  this  land  under  the  authority 
of  a  local  Act  of  Parliament  (44  Yict.,  No.  16),  the  usual  steps 
prescribed  by  the  provisions  of  that  Act  were  taken.  The 
plaintiff  claimed — treating  the  whole  of  the  property  as  freehold 
— a  sum  of  20,108{.  as  the  value  of  his  interest  in  this  property, 
and  the  damage  he  would  sustain  by  its  being  taken  away  from 
him.  The  Government  appointed  a  valuator,  who  valued  it  at 
82162.  These  two  estimates  having  been  made,  it  became  neces- 
sary, under  the  Act,  to  have  the  real  value  decided  by  a  jury. 
Section  15  of  the  Act  (44  Vict.,  No.  16)  is  as  follows— [His 
Honour  read  the  section  (3).]    Then  came  the  later  Act,  which 

(3)  44  Viot.,  No.  16,  8.  15  enacts —  tion   so   nuide   by   the  Minister   and 

"The  issue  to  be  tried  in  any  snch  notified  to  the  claimant  as  aforesaid, 

action  shaU  be  whether  the  claimant  is  and  if  so,  to  what  sum.    And  if  apon 

entitled  to  a  larger  sum  by  way  of  com-  the  trial  of  the  said  action  the  verdict 

pensation  than  the  amount  of  the  valna-  shall  be  for  a  greater  sum  than  the 
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made  it  clearer  that  the  jury  could  find  a  verdict  for  a  less        1882 
amount  than  the  value  put  on  the  land  by  the  owner.  Garrkft  " 

When  the  matter  came  on  for  trial,  it  appears  that  the  attor-  i^ckey 
neys  for  the  plaintiff  and  defendant,  in  order  to  avoid  the  more 
extended  inquiry  which  would  be  necessary  if  part  of  the  land 
were  to  be  regarded  as  freehold  and  part  as  leasehold,  came  to  an 
understanding  that,  although  the  plaintiff  was  a  freeholder  only 
as  to  part  of  the  land,  he  should  be  regarded  as  a  freeholder  as  to 
the  whole,  fiut  inasmuch  as  he  was  not  entitled  to  become  a 
freeholder  as  to  part  unless  on  payment  of  a  certain  sum  of 
money,  being  at  the  rate  of  lU.  a  foot,  it  was  agreed  that  the 
value  of  the  land  and  the  improvements  on  it  were  to  be  treated 
as  if  the  land  were  freehold,  and  that  a  verdict  was  to  be  entered 
for  such  value  accordingly;  but  that  the  Government  was  to  be 
entitled  to  deduct  from  the  amount  so  found  the  moneys  necessary 
to  discharge  the  incumbrances  from  the  land,  and  also  the  money 
necessary  for  the  payment  of  the  unpaid  purchase-money  thereon. 

By  that  agreement  it  is  clear  that  both  parties  agreed  to 
r^ard  the  plaintiff  as  a  freeholder ;  and  the  right  was  given  to 
the  Government  to  deduct  from  the  amount  at  which  the  jury 
should  assess  such  freehold,  the  money  to  be  paid  to  convert  the 
leaseholds  into  a  freehold;  and  the  right  was  reserved  to  the 
plaintiff  to  pay  off  this  money  himself  He  might  have  paid  off 
these  incumbrances  himself.  The  jury  had  to  find  the  value  of 
the  land,  and  the  injury  done  to  the  plaintiff  by  the  resumption, 
irrespective  of  this  agreement.  This  agreement  only  put  the 
plaintiff  in  the  position  of  a  freeholder.  It  did  not  do  more  than 
that ;  it  did  not  interfere  with  the  province  of  the  jury,  which 
was  to  find  the  value  of  the  freehold.  They  found  for  a  certain 
sum — less  than  the  amount  of  the  Government  valuation. 

It  seems  that  under  the  agreement  a  large  amount  compared 
with  the  finding  has  to  be  deducted  from  the  amount  found  by 
the  jury.  The  fact  is  that  the  plaintiff  did  not  think  that  the 
value  found  by  the  jury  would  be  as  low  as  it  was.  Whether  a 
large  or  a  small  amount  had  to  be  deducted — whether  a  portion 

amoimt  of  the  said  valnation,  the  costs  a  sum  eqnal  to  or  less  than  such  valoa- 
of  the  action  shaU  he  horae  hy  the  tion,  then  the  costs  shaU  he  home  hy 
Minister ;  hat  if  the  verdict  shaU  he  for    the  claimant  .     .** 
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1882  of  the  value  found  by  the  jury  or  the  whole  was  absoAed — does 
Gabrrt  ^oi  matter;  the  jury  has  nothing  to  do  with  it  The  Rule  must 
Ljl^.     ^  discharged. 

Faucett,  J.  I  am  of  the  same  opinion.  It  is  quite  dear  that 
this  agreement  contemplates  two  things.  First,  the  duty  of  the 
jury;  and  then,  when  the  jury  have  discharged  their  duty,  some 
further  things  to  be  done  by  the  parties.  Because  the  parties  can 
not  agree,  we  are  asked  to  disturb  the  verdict  of  the  jury. 

The  Acts  of  Parliament  are  clear.  First,  as  to  the  issue  between 
the  parties,  the  jury  had  to  find  the  value  of  the  land  in  fee- 
simple,  with  the  improvements  thereon  at  the  date  of  the  pro- 
clamation of  resumption,  together  with  compensation  in  respect 
of  the  resumption;  and  the  verdict  should  be  entered  accordingly. 
Can  there  be  any  doubt  that  the  plaintiff,  when  he  entered  into 
this  agreement,  thought  that,  at  all  events,  he  would  lose  nothing  ? 
He  might  have  thought  that  he  would  gain  something.  If  the 
jury  had  given  a  high  value,  he  would  have  got  by  this  agree- 
ment the  benefit  of  the  larger  valuation  for  the  reversionary 
interest.  The  jury  might  have  given  less,  or  might  have  given 
more.  If  they  gave  more — if  they  gave  SOL  a  foot — the  plaintiff 
would  have  obtained  by  this  agreement  the  amount  of  this 
valuation  beyond  the  142.  a  foot  that  would  have  been  given  by 
him  if  he  had  acquired  the  freehold  before  the  resumption;  and 
the  Government  would  only  have  been  allowed  the  142.,  and  so 
would  have  lost  the  benefit  of  the  excess. 

We  are  asked  to  interpose,  but  that  would  be  contrary  to  this 
agreement,  and  contrary  to  the  statute.  The  facts  are  that  the 
parties,  having  differed  as  to  the  compensation  to  be  awarded, 
this  agreement  was  entered  into  between  them,  for  the  purpose 
of  rendering  it  imnecessary  to  treat  the  leasehold  as  distinct  from 
the  revei*sion.  I  think  His  Honour  was  right  in  ruling  as  he 
did.    The  Rule  for  a  new  trial  must  be  discharged. 

WiNDEYER,  J.,  concurred. 

Rule  discharged,  with  costs. 

Attorneys  for  plaintiff:  Norton  £  Smith, 
Attorney  for  defendant:  The  Crown  Solicitor. 


VOL.IIL]  CASES  AT  LAW.  247 


LUCAS  V.  LACKEY,  Minister  fob  Pubuc  Works*  2332 


OmpeMoiimfcT  land  resumed  under  i4k  Vict,,  No.  16 — Action  brought  htforepaM*       ^       . 
mg  qf4&  Viel,f  No,  2ld—BiglU  to  return  verdict  for  less  than  Cfovemment  valua^ 
tion— Frontage  to  railway— Bight  to  cross  railway— -Direction  of  judge. 

In  «a  aotioii  for  compensation  for  land  resumed  for  publio  purposes  nnder  44 
Vict,  Xo.  16»  brought  before  the  passing  of  45  Vict.,  No.  26,  the  jury  found  for 
an  amount  lees  than  the  Government  valuation. 

Hdd,  that  if  the  jury  considered  that  the  plaintiff  was  not  entitled  to  as  much 
compensation  as  the  amount  of  the  Oovemment  valuation,  they  could  find  for  such 
smaUer  amount  as  they  thought  the  plaintiff  was  entitled  to. 

The  land  on  one  side  adjoined  the  railway.  On  another  side  the  frontage  was 
described  in  the  lease  under  which  the  plaintiff  held,  as  "A,  street  bearing 
essterly  to  the  railway  fence." 

Hddt  that  the  plaintiff  had  no  frontage  to  the  railway. 

Heldt'tkiBO,  that,  as  the  construction  of  the  railway  had  not  caused  any  interrup' 
tion  to  the  user  by  the  plaintiff  of  his  land,  within  the  meaning  of  section  93  of  the 
"RaUway  AW*  (22  Vict,  No.  19),  the  judge  was  right  in  telling  the  jury  that,  in 
estimating  the  value  of  the  plaintiff's  land,  the  plaintiff,  in  the  absence  of  a  per- 
minion  from  the  Commissioner  of  Railways  to  cross  the  line,  was  not  entitled  as 
of  right  to  a  crossing  at  A.  street ;  and  that  therefore  they  could  not  take  into 
sooonnt  such  alleged  right  of  crossing  for  the  purpose  of  increasing  the  amount  of 
compensation  to  be  awarded  for  the  resumption. 

Held^  also,  that  the  judge  was  right  in  telling  the  jury  that  if  the  plaintiff's 
eliim  was  exorbitant  or  excessive,  they  were  not  bound  to  take  so  libend  a  view 
as  to  the  amount  of  compensation  as  they  would  in  usual  cases. 

Action  for  compensation  for  land  resumed  by  the  Oovemment 
under  the  "  Lands  for  Public  Purposes  Acquisition  Act**  (44 
Vict.,  No.  16). 

The  writ  in  this  action  was  issued  on  17th  December,  1881, 
before  the  passing  of  the  "  Amending  Act "  (45  Vict,  No.  26) 
[20ih  December,  1881.] 

The  declaration  alleged  that  certain  lands  of  the  plaintiff, 
situate  at  Ultimo,  were  by  a  proclamation  or  notification,  dated 
14th  June,  1881,  and  under  the  provisions  of  the  Act  (44  Vict, 
No.  16)  duly  resumed  for  certain  public  purposes,  and  stated  that 
the  plaintiff  and  defendant  had  not  within  ninety  days,  nor  since, 
agreed  as  to  the  amount  of  compensation  to  which  the  plaintiff 
was  entitled. 

Plea:  That  the  defendant  caused  a  valuation  to  be  made  of 
the  plaintiffs  interest  in  the  said  land,  which  amounted  to  56762.; 
and  the  defendant  said  that  the  plaintiff  was  not  entitled  to  a 
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1882  larger  sum  by  way  of  compensation  than  the  amount  of  the  said 
Lucas  valuation.  Issue  thereon.  The  amount  of  the  plaintiflTs  claim 
Laolby      ^^  76,945Z.;  the  Government  valuation  was  o676i. 

The  action  was  tried  at  Darlinghurst  before  His  Honour  the 
Chief  Justice,  and  a  special  jury  of  twelve,  on  June  22nd,  23rd, 
24fch,  26th,  27th,  28th,  29th,  30th;  July  3rd.  4th,  and  5th. 

It  appeared  that  the  land  resumed  was  held  by  the  plaintiff 
under  a  99  years'  lease  from  Ist  October,  1877,  from  John  Harris, 
by  the  following  description : — "  All  that  piece  or  parcel  of  land 
situate  and  being  on  the  Ultimo  Estate,  in  the  city  of  Sydney 
and  Colony  of  New  South  Wales,  being  a  portion  of  block  No. 
46  A.  on  the  plan  of  sub-division  of  the  Ultimo  Estate,  com- 
mencing in  Murray-street  on  its  east  boundary  at  the  south-west 
comer  of  block  46  B.,  and  bounded  on  the  west  by  Murray-street 
bearing  southerly  to  Allen-street,  thence  on  the  south  by  that 
street  bearing  easterly  to  Darling  Harbour  Government  Railway 
fence,  thence  on  the  east  by  the  said  Government  lands  bearing 
northerly  to  the  south  boundary  of  block  46  B,  thence  on  the 
north  by  that  boundary  beai'ing  westerly  to  the  point  of  com- 
mencement— be  the  said  bearings  and  dimensions  more  or  less, 
and  said  to  be  in  the  possessions  of  John  Harris  of  Shane  Park, 
and  leased  to  John  Lucas."  A  plan  on  the  lease  showed  Allen- 
street  extending  up  to,  but  not  across  the  railway  land. 

The  jury  returned  a  verdict  for  the  defendant,  estimating  the 
amount  of  compensation  to  which  plaintiff  was  entitled  at  4500/. 

Pitcher  {Wamt  with  him),  for  the  plaintiff  now  moved  for  a  Rule 
nisi  for  a  new  trial  on  the  grounds: — 1.  That  the  said  verdict  was 
against  evidence  and  the  weight  of  evidence.  2.  That  His  Honour 
told  the  jury  that  the  plaintiff  was  not  entitled  absolutely  to 
recover  the  amount  offered  to  him  in  respect  of  the  said  lands  by 
the  Government,  but  that  if  the  jury  thought  the  value  of  the 
lands  to  be  of  a  smaller  amount,  the  plaintiff  would  only  be 
entitled  to  recover  such  smaller  amount.  3.  That  His  Honour 
told  the  jury  that  in  determining  the  value  of  the  plaintiff  s  land 
they  must  not  consider  its  increased  value  by  reason  of  its  position 
relatively  to  the  Government  railway.  4.  That  His  Honour  told 
the  jury  that  they  must  not  consider  the  value  of  the  land  with 


^OL.  m.]  CASES  AT  LAW.  249 

reference  to  any  rights  of  access  across  or  to  the  railway.  5.  ^8^2 
That  His  Honour  told  the  jury  that,  if  they  thought  the  plaintiffs  j^^ 
claim  was  an  exorbitant  and  excessive  one,  they  were  entitled  .  ^* 
to  allow  only  what  they  considered  the  bare  actual  value  of  the 
land,  without  regard  to  the  consideration  that  the  land  was  taken 
from  the  plaintiff  by  a  forced  sale  under  the  pressure  of  an  Act 
of  Parliament.  6.  That  the  said  verdict  cannot  be  supported  in 
law.  7.  That  it  is  submitted  His  Honour  should  have  told  the 
jury  that  the  question  for  them  to  determine  was  whether  the 
plaintiff  was  entitled  to  recover  more  than  the  amount  offered  by 
the  Government,  and  if  so  to  find  a  verdict  for  the  plaintiff  for 
such  amount ;  if  not,  then  to  find  for  the  defendant.  8.  That  the 
issue  which  the  jury  had  to  determine  was  whether  the  plaintiff 
was  entitled  to  a  larger  sum  by  way  of  compensation  than  the 
amount  of  the  defendant's  valuation  notified  to  the  plaintiff,  and 
His  Honour  should  so  have  directed  the  jury. 

The  verdict  was  against  the  evidence.  As  to  the  second 
ground,  if  the  ruling  of  His  Honour  is  correct,  no  meaning  can  be 
attached  to  the  first  part  of  section  15  of  the  Act  44  Vict.,  No. 
16  (1) ;  his  ruling  is  opposed  to  the  words  of  that  section.  By  the 
pleadings,  the  issue  was  whether  the  plaintiff  was  entitled  to  a 
larger  sum  than  the  amount  of  the  Government  valuation ;  and 
that  is  the  issue  contemplated  by  section  15  (1).  The  intention 
of  the  statute  was  to  make  the  Government  valuation  equivalent 
to  a  plea  of  payment  of  money  into  Court.  As  to  the  4th  ground, 
we  submit  that,  before  the  resumption,  we  had  \a  right  to  cross 
the  railway  from  our  land.  We  were  entitled  to  access  to  the  water 
frontage  by  streets  formed  at  proper  places,  by  section  93  of  the 
''RaUway  Act"  (2). 

[Sir  J.  Martin,  C.J.  What  were  the  "  interruptions"  to  the 
lise  of  your  land  ?] 

(1)  See  note  (3)  on  page  244.  arohee,    colyerts    and    passages   over, 

(2)  22  Vict.,  Ko.  19,  s.  93,  enacts —  nnder  or  by  the  sides  of  or  leading  to  or 
"The  commissioner  shaU  make,  and  at  from  the  ndlway  as  shaU  be  necessary 
all  times  thereafter  maintain  the  f oUow*  for  the  purpose  of  making  good  any 
>ng  woriis  for  the  accommodation  of  the  nUerrupUona  caused  by  the  railway  to 
ownoB  and  occupiers  of  lands  adjoining  the  use  of  the  lands  through  which  the 
the  railway,  that  is  to  say:--Such  and  railway  shaU  be  made''  .  .  01,  StaJt, 
•0  many    convenient    gates,    bridges,  1914. 
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1882  We  had  land  adjoining  the  water  frontage,  access  to  which  was 

Lucas      interrupted  by  the  construction  of  the  railway,  and  the  right  of 
LjJkxy      ^c®s3>  which  we  possessed  under  the  "Railway  Act**  ought  to 
have  been  left  to  the  jury. 

Sir  J.  Martin,  C.J.,  after  giving  his  reasons  for  refusing  the 
Rule,  on  the  ground  that  the  verdict  was  against  the  evidence, 
said : — It  was  then  contended  that  I  was  wrong  in  telling  the  jury 
that,  if  they  thought  that  the  value  of  the  property  taken  by  the 
Qovernment  was  less  than  the  amount  put  upon  it  by  the  Govern- 
ment valuator,  they  might  find  a  smaller  sum  than  such  valua- 
tion. It  was  said  that  they  were  bound  not  to  go  below  the  limit 
fixed  by  the  valuation.  That  contention  arose  from  a  considera- 
tion of  two  Acts  of  Parliament,  44  Vict,  No.  16  (3),  and  45  Vict., 
No.  26  (4).  By  the  first  part  of  section  15  of  the  former  Act,  it 
was  enacted, ''  the  issue  to  be  tried  in  any  such  action  shall  be 
whether  the  claimant  is  entitled  to  a  larger  sum  by  way  of  com- 
pensation than  the  amount  of  the  valuation,  and  if  so,  as  to  what 
sum.  And  if  upon  the  trial  of  the  said  action  the  verdict  shall  be 
of  a  greater  sum  than  the  amount  of  the  said  valuation,  the  costs 
of  the  action  shall  be  borne  by  the  Minister."  But  the  question  is, 
whether,  looking  at  the  whole  of  this  section,  the  Legislature 
did  contemplate  that  the  jury  should  have  the  power  to 
award  a  smaller  sum  than  that  adopted  by  the  valuator.  The 
first  part  of  the  section  is  antagonistic  to  that  view,  because 
it  only  speaks  of  cases  where  the  plaintiff  is  entitled  to  a 
larger  sum;  in  other  words,  how  much  more  he  is  entitled  to. 
If  the  section  stopped  there,  the  plaintiff's  contention  would  be 
a  good  one,  but  it  goes  on  to  say — "  but  if  the  verdict  shall  be  for 

(3)  See  note  (3)  on  page  244.  bound  in  any  way  by  the  amoont  of  the 

(4)  45  Vict.,  No.  26,  8.  1,  enacts —  valaation  notified  to  such  claimant,  and 
''Sea  15  of  the  Act  44,  No.  16,  is  hereby  without  reference  to  any  alteration  in 
repealed,  and  the  section  next  following  such  value  arising  £rom  the  establish- 
shall  be  substituted  in  place  of  the  sec-  ment  of  railway  or  other  works  upon  or 
tion  so  repealed.*'    Sec.  2  enacts— '<  In  for  which  such  land  was  resumed.     If 


every  action  of  compensation  tried  after  the  verdict  be  for  a  sum  equal  to  or  ] 

the  commencement  of  this  Act,  pursuant  than  the  amount  of  such  valuation,  the 

to  the  provisions  of  the  Act  44  Vict.,  costs  of  the  action  shall  be  borne  by  th« 

No.  16,  the  jury  shaU  determine  the  claimant,  but  if  for  a  greater  sum  than 

amount  of  compensation  to  which  the  the  amount  of  such  valuation,  the  costs 

claimant  is  entitled,  and  without  being  shaU  be  borne  by  the  Minister.    .    .** 
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a  sum  equal  to  or  less  than  such  valuation,  then  the  costs  shall        ^^^ 
be  borne  by  the  claimant."    It  appears  to  me  to  follow,  that  the      Lucas 
jury  should  be  able  to  return  a  verdict  for  less  than  the  valua-     lackby. 
tion;  it  is  a  consequence  of  their  finding  for  less  that  they  should 
have  power  to  find  for  less.    It  seems  to  me  that  the  jury  in  a 
case  of  this  sort  have  power  to  find  a  verdict  for  less  than  the 
Goyemment  valuation. 

It  is  said  that  the  2nd  section  of  the  amending  Act  (5),  which 
lays  down  in  reference  to  cases  after  the  passing  of  it  the  rule  to 
the  effect  I  have  mentioned,  is  an  implied  declaration  that  the 
same  rule  could  not  be  applied  to  cases  brought  before  the 
passing  of  that  Act.  It  is  assumed  that  these  two  sections  are 
identical ;  but  there  are  things  in  the  new  Act  which  are  not  in 
the  old  Act  It  provides  that  "the  jury  shall  determine  the 
amount  of  compensation  without  being  bound  in  any  way  by  the 
amount  of  the  valuation  notified  to  such  claimant,  and  without 
reference  to  any  alteration  in  such  value  arising  from  the  estab- 
lishment of  railway  or  other  public  works  upon  or  for  which  such 
land  was  resumed."  That  is  an  enactment  made  by  the  new  Act 
distinct  and  different  from  the  provisions  of  the  old  Act ;  the  latter 
part  of  the  section  is  different  from  anything  in  the  old  Act. 
There  being  that  difference  made  between  the  two  sections,  the 
argument  that  the  new  Act  implies  that  the  previous  Act  did  not 
allow  a  verdict  for  less  than  the  valuation  falls  to  the  ground.  I 
am  therefore  of  opinion,  as  I  was  at  the  trial,  that  I  was  right  in 
telling  the  jury  that  they  could  find  for  a  smaller  amount  than 
the  Government  valuation.  The  Rule  cannot  be  granted  on  these 
grounds. 

As  to  the  grounds  of  misdirection,  I  am  of  opinion  that  in 
estimating  the  value  of  the  plaintiff's  land,  the  jury  could  not 
take  into  account  the  proximity  of  the  land  to  the  railway;  they 
could  not  take  into  account  the  frontage  to  the  railway,  or  the 
crossing  by  Allen-street.  The  only  contention  at  the  trial  was 
about  crossing  at  Allen-street.  There  were  no  general  observa- 
tions made  about  a  right  to  cross.  These  are  two  separate  things — 
the  right  to  frontage,  and  the  right  to  cross  the  railway.  I  told 
the  jury  that  there  was  no  right,  except  upon  application  to 
(5)  See  note  (4)  on  previous  page. 
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1882  the  Commissioner  of  Railways,  and  permission  granted  by  him  to 
Lucas  the  plaintiff,  to  use  the  railway  so  as  to  make  it  a  frontage,  and 
Lackby  *'^^*''  ^  ^^  ^^  °^*  *  matter  of  right,  the  plaintiff  could  not  use  it 
for  the  purpose  of  increasing  the  amount  of  compensation  he  was 
to  receive  for  his  land.  If  he  was  not  entitled  to  this  frontage, 
he  could  not  regard  it  as  an  element  in  the  value.  So,  as  to  the 
right  to  a  crossing  at  Allen-street ;  I  told  the  jury  that  it  was  not 
proved  the  plaintiff  had  any  right.  That  was  the  only  ruling  to 
the  jury  as  to  the  right  of  crossing. 

We  have  been  referred  to  sections  of  the  " Railway  Act*'  for 
the  purpose  of  showing  that  in  certain  cases  proprietors  of  land 
have  certain  rights  to  demand  gates,  bridges,  culverts,  &c.,  over 
the  railway.  No  doubt,  under  these  sections,  if  a.  railway  is 
run  through  a  person's  land,  or  cuts  him  off  from  access  to  a 
highway,  he  can  demand  a  means  of  access  to  the  highway — there 
must  be  reasonable  access.  So  if  a  person  has  certain  advantages, 
as  of  going  on  to  a  highway,  and  such  facilities  are  interrupted 
by  the  railway,  that  would  be  an  interruption  of  the  use  of  his 
land,  caused  by  the  construction  of  the  railway.  If  a  person  is 
possessed  of  a  large  or  small  piece  of  land,  and  a  railway  is  carried 
through  it,  he  is  entitled  to  have  certain  facilities  under  this  93rd 
section.  Was  any  railway  taken  through  the  plaintiff's  land  ? 
Was  he  interrupted  in  the  exercise  of  any  rights  so  as  to  entitle 
him  to  any  facility  of  going  across  the  railway? 

I  have  before  me  the  plaintiff's  lease  from  John  Harris,  which 
describes  the  land  as  being  bounded  by  the  Government  railway 
fence ;  another  of  the  boundaries  is  Allen-street,  up  to  the  railway 
fence,  so  that  by  the  description  in  the  lease  from  the  proprietor 
of  the  estate,  Allen-street  is  stated  to  be  terminated  at  the  railway 
fence,  and  there  is  a  plan  on  the  lease  which  shows  Allen-street 
extending  no  further  than  the  railway  fence.  This  places  it 
beyond  a  doubt  that  what  the  plaintiff  got  was  not  a  general 
access  to  the  water,  but  a  piece  of  land  having  no  access  to  the 
water,  and  no  frontage  to  the  water.  If  the  railway  had  been 
carried  between  a  portion  of  the  land  having  water  frontage  and 
such  water  frontage,  there  would  be  an  interruption  of  Mr.  Harris 
to  the  water  frontage,  but  what  Mr.  Harris  had  and  what  Ur. 
Lucas  had  are  two  very  different  things.  We  are  not  concerned  to 
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inquire  whether  the  Qovemment  compensated  Mr.  Harris  for  his        i882 
frontage.     Mr.  Lucas  had  nothing  but  the  piece  of  land  bounded       j^^^ 
in  the  way  described  in  the  lease.     He  had  no  right  to  the  water         ^• 
frontage  given  him  by  Mr.  Harris,  supposing  it  was  his  to  give. 
I  was  right  in  telling  the  jury  to  shut  out  from  their  consideration 
anjrthing  of  the  sort. 

Ifc  is  said  that  I  was  wrong  in  telling  the  jury  that  if  the 
plaintiff's  claim  was  exorbitant  and  excessive  the  jury  need 
not  give  more  than  the  strict  amount  necessary  to  compensate 
the  plaintiff  for  the  loss  of  the  land.  I  am  of  opinion  that  I 
was  right  in  telling  the  jury  that  they  were  not  bound .  to  take 
so  liberal  a  view  as  to  the  amount  of  compensation  as  they  would 
in  usual  cases.  I  told  them,  when  land  was  taken  under  an 
Act  of  this  kind — an  arbitrary  Act,  and  contrary  to  the  will  of 
the  owner— that  although  by  the  statute  a  person  was  only 
entitled  to  claim  the  value  of  the  land,  yet  the  jury  ought  to 
estimate  that  value  liberally;  that  in  some  cases  the  amount 
should  be  much  larger  than  in  others ;  that  there  was  no  hard  and 
fast  limit  laid  down  by  the  statute.  But  if  they  thought  there 
was  an  attempt  to  overreach  the  Qovemment  by  claiming  more 
than  the  plaintiff  was  entitled  to,  the  jury  might  confine  their 
finding  to  the  bare  value.  I  think  I  was  right  in  thus  ruling. 
The  Rule  must  be  refused. 

WiNDETER,  J.  If  I  entertained  any  doubt  as  to  what  our 
decision  should  be  in  this  matter,  I  should  have  been  disposed  to 
grant  a  Rule,  especially  as  only  two  judges  are  now  on  the  bench. 
But  as  I  have  no  doubt  whatever  upon  the  points  raised,  I  think 
it  would  be  wrong  to  grant  a  Rule  for  consideration  of  matters  as 
to  which  I  have  no  doubt  whatever.  The  Rule  must  be  refused 
on  all  the  grounds. 

The  first  ground  as  to  the  verdict  being  against  the  evidence 
has  not  been  argued.  There  was  evidence  on  both  sides  and 
sufficient  to  justify  the  jury  in  finding  as  they  did. 

With  regard  to  the  second  ground  taken  in  the  memorandum, 
that  His  Honour  left  it  open  to  the  jury  to  find  for  a  lesser 
amount  than  the  amount  of  compensation  offered  by  the  Govern- 
ment, I  also  have  no  doubt  whatever.     The  point  is  not  a  new 
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1882  one  to  me,  because  I  have  had  occasion  to  consider  it  in  many 
Lucas  actions  like  this  one  which  have  been  tried  before  me.  No  doubt 
-.  ^-^  some  argument  may  be  made  from  the  words  in  the  first  part  of 
the  section;  but  we  must  look  at  the  whole  of  the  section.  From 
the  latter  part  of  the  section — "but  if  the  verdict  shall  be  for  a 
sum  equal  to  or  less  than  such  valuation,  then  the  costs  shall 
be  borne  by  the  claimant" — it  appears  clear  that  the  jury  is  com- 
petent to  give  a  lesser  sum  than  the  estimate  made  by  the 
Government  I  am  therefore  called  upon  to  consider  what  is 
the  meaning  of  the  section  as  a  whole.  It  appears  to  me  that  the 
first  part  of  the  section  is  rather  loosely  drawn.  When  a  person 
comes  into  Court,  he  claims  a  larger  amount  of  compensation  than 
awarded  by  the  Government.  In  a  loose  kind  of  way  the. ques- 
tion is  whether  he  is  to  get  a  larger  sum.  But  when  we  come  to 
consider  the  words  of  the  latter  part  of  the  section,  the  meaning 
is  dear.  If  a  different  meaning  had  been  intended,  it  would  have 
been  easy  to  have  said  so.  The  words  can  not  be  got  over. 
Moreover,  I  may  point  out  that  even  supposing  the  plaintiff's 
contentions  were  right,  it  would  not  entitle  him  to  a  new  trial; 
it  would  only  entitle  him  to  an  enlargement  of  the  amount 
awarded;  it  would  not  entitle  him  to  the  costs  of  the  trial:  and 
the  point  is  of  no  use  to  the  plaintiff  in  moving  for  a  new  trial. 

The  question  arising  under  the  third  and  fourth  grounds  as  to 
whether  the  plaintiff  had  a  frontage  to  the  railway  has  been 
already  settled  by  the  Court  in  a  previous  case.  The  Court  held 
that  a  person  having  land  abutting  on  the  railway  land  has  no 
frontage,  no  more  than  a  person  would  have  a  frontage  to  his 
neighbour's  back  yard.  A  person  having  land  adjoining  a  rail- 
way is  in  exactly  the  same  position. 

With  reference  to  the  fourth  ground  taken,  as  to  the  alleged 
misdirection  by  His  Honour  the  Chief  Justice  with  regard  to  the 
duty  of  the  jury  to  take  into  consideration  the  right  of  the  plain- 
tiff tocross  the  rail way,I  was  atfirst  somewhat  undecided  as  to  what 
view  I  should  take  on  this  matter.  It  was  contended  that  there 
was  a  misdirection  in  directing  the  juiy  with  reference  to  the 
value  of  this  land,  having  regard  to  what  the  plaintiff  contends 
was  his  right  to  go  on  to  the  railway.  The  direction  was  given 
in  reference  to  the  facts  of  the  case,  and  His  Honour  says  that  it 
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was  given  solely  with  reference  to  the  plaintiff's  right  to  cross  1882 
by  Allen-street.  But  going  beyond  that,  Mr.  PUcher  says  that  lucas 
he  admits  the  plaintiff  had  no  general  right  to  go  across  the  L^eKKT. 
railway;  but  that  there  are  certain  sections  in  the  "  BaUway  Act" 
which  give  the  plaintiff  a  right  to  claim  permission — ^to  demand 
permission — to  have  a  crossing  across  the  line.  He  says  that 
although  His  Honour's  attention  was  not  called  to  that,  stiU,  as 
every  judge  is  bound  to  know  the  law,  his  direction  to  the  jury, 
by  omitting  this,  was  wrong.  The  question  is  whether  if  Mr. 
PUcher  had  asked  the  Chief  Justice  to  direct  the  jury  in  that 
way.  His  Honour  would  have  been  wrong  in  refusing  to  do  so. 
Having  regard  to  the  93rd  section  of  the  "Railway  Act "  (6),  it  is 
dear  to  me  that  the  plaintiff  had  no  such  right.  The  right  con- 
ferred by  that  section  is  to  demand  a  crossing  where  land  has 
been  damaged  by  interruption  from  user.  That  is  just,  because, 
if  a  person  has  the  use  of  his  land  interrupted,  he  is  entitled  to 
the  same  means  of  access  to  the  portion  severed,  as  he  had  before 
the  interruption.  The  plaintiff,  however,  had  no  such  right  when 
he  acquired  this  land.  If  His  Honour  had  been  called  upon  to 
direct  the  jury  as  to  the  effect  of  this  section,  he  ought  to  have 
told  them  that  the  plaintiff  had  no  right  to  this  crossing.  It  is 
not  enough  to  say  that  the  Commissioner  for  Railways  could  have 
given  him  a  right  to  cross;  his  claim  to  compensation  depends  on 
rights  which  he  has,  and  which  he  can  exercise.  Apart  from 
this.  His  Honour  is  not  bound,  in  putting  the  case  before  the 
jury,  to  direct  their  attention  to  every  possible  sort  of  considera- 
tion as  to  how  land  may  be  beneficial  to  the  owner;  the  mere 
omission  to  do  so  is  not  a  sufficient  ground  for  a  new  trial. 

With  regard  to  the  ground  as  to  the  alleged  misdirection  of 
His  Honour  in  telling  the  jury  that  they  might,  if  they  chose, 
give  the  exact  value  of  the  land  and  no  more,  it  has  been  argued 
that  the  jury  must  give  10  per  cent,  in  addition  to  the  value  of 
the  land  as  compensation  for  disturbance.  They  are  not  bound 
to  give  anything  of  the  sort.  But  although  the  jury  are  not 
bound  to  give  anything  more  than  the  actual  market  value  for 
the  land,  such  compensation  is  often  a  matter  that  a  jury  would  be 
disposed  to  take  into  consideration.  Although  the  jury  may  give 
(6)  See  note  (2)  on  page  249. 
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1882  compensation  for  land  taken  in  this  way,  yet  if  there  is  reason  to 
Lucas  suppose  from  the  circumstances  of  this  case  that  there  had  been  an 
La^ut.  **tempt  to  impose  upon  the  public,  and  a  demand  of  a  far  higher 
amount  for  compensation  than  the  person  claiming  was  entitled 
to,  the  jury  may  be  reminded  that  the  person  claiming  such  com- 
pensation comes  before  them  without  any  merits;  and  they  are 
not  bound  to  give  him  any  more  than  the  strict  market  value 
of  the  land.  The  Court  would  fail  in  the  administration  of 
justice  did  it  not  point  out  such  circumstances.  I  have  no  hesi- 
tation in  saying  that  the  Rule  must  be  refused. 

Rule  refused. 

Attorneys  for  plaintiff:  AUen  &  Allen. 
Attorney  for  defendant:  The  Crovm  Solicitor. 


Aug.  4,  16.  BROOKS,  Appellant  ;  SELWYN,  Rkspondbnt. 

"  liumcipalUiea  Act  of  1867  "  (31  Viet.,  No.  12),  sec.  163— FoKrffty  of  hy-lawB^ 
**  JUgtUating  "  the  interment  of  the  dead. 

A  by-law  of  the  Borough  of  N.  was  in  the' following  tenns  :~"No  dead  body 
shall  be  interred  in  any  existing  cemetery  now  open  for  burials  within  the  dis- 
tance of  one  hundred  yards  from  any  public  building,  place  of  worship,  school- 
room, dwelling-house,  public  pathway,  street,  road  or  place  whatsoever  within  the 
borough." 

Held  (Faucktt,  J.  dubitante),  that  such  by-law  was  not  ultra  vires.  Ex  parte 
Flack  (1)  foUowed. 

Special  case  stated  by  Justices  under  45  Vict.,  No.  4. 

The  opinion  of  the  Supreme  Court  was  asked  in  the  matter  of 
a  proceeding  before  justices  at  Newcastle  between  Thomas 
Brooks,  Mayor  of  the  Borough  of  Newcastle,  complainant,  and 
Arthur  E.  Selwyn,  incumbent  of  Christ  Church,  Newcastle,  de- 
fendant. 

The  information  alleged  that  on  the  11th  April,  1882,  the 
defendant,  A.  E.  Selwyn,  knowingly  caused  to  be  interred  a 

(1)  1  N.S.W.  L.R,  27. 


VOL  m.]  CASES  AT  LAW.  26? 

certain  dead  body,  to  wit>  the  body  of  one  J.  Bingle,  in  the       1882 
Church  of  England  Burial  Ground,  known  as  Christ  Church      brooks 
Cemetery,  within  the  borough  of  Newcastle  aforesaid,  within  the     sj^wyn 
distance  of  100  yards  from  King-street,  a  public  street  within  the 
said  borough,  the  said  burial-ground,  at  the  time  of  the  by-law 
hereinafter  mentioned,  being  a  then  existing  cemetery  open  for 
burials,  cqntrary  to  the  by-laws  (2). 

The  defendant  pleaded  not  guilty. 

The  justices,  after  hearing  the  parties,  and  the  evidence  ad- 
duced by  the  complainant,  dismissed  the  information,  holding 
that  the  by-law  was  idtra  vires;  and,  on  the  application  of 
the  complainant,  stated  this  special  case  for  the  opinion  of  the 
Supreme  Court. 

The  evidence  given  before  the  justices,  so  far  as  is  material  to 
this  report,  is  as  follows : — 

Thomas  Brooks,  the  complainant,  stated  on  oath — I  know  the 
burial-ground  attached  to  Christ  Church,  in  which  Mr.  Bingle 
was  buried.  It  is  situated  on  top  of  the  hill.  The  by-laws  were 
passed  for  the  purpose  of  stopping  burials  in  the  city  of  New- 
castle, on  the  ground  that  they  were  injurious  and  a  nuisance. 
...  I  believe  the  by-laws  absolutely  prohibit  burials  in  Christ 
Church  cemetery.  Cross-eaximined —  .  .  I  believe  all  the 
burial-grounds  in  the  city  are  affected  by  the  by-law.  I  think 
there  are  vaults  in  the  Christ  Church  cemetery.  ...  I  do 
not  think  it  is  possible  to  bury  in  Newcastle  in  any  burial- 
ground  without  infringing  the  by-law.     .     .     . 

(2)  Ocvemmml  Gazette,  27th  August,  building,  place  of  worship,  schoolroom, 

1881.     The  by-laws  made  by  the  coun-  dwelling-house,  public  pathway,  street, 

dl  of  the  borough  of  Newcastle,  relating  road  or  place  whatsoever  within  the  said 

to  the  management  of  burial-grounds,  borough, 
are  as  foUows:—  "4.  Any  person  or  persons  having 

"3  .Ko  dead  body  shaU  be  interred  in  charge  of  any  cemetery,  or  other  person 

any  existing    cemetery  now  open   for  or  persons  who  shaU  knowingly  inter, 

burials,  within  the  distance  of  one  hun-  or  cause  to  be  interred,  any  body  within 

dred  yards  from  any  public  building,  the  borough,  contrary  to  the  provisions 

place  of  worship,  schoolroom,  dwelling-  of  these  by-laws,  or  otherwise  commit 

house,  public  pathway,  street,  road  or  a  breach  of  any  of  them,  shall,  for  every 

place  whatsoever  within  the  borough;  offence,  be  liable  to  any  penalty  not 

and  no  body  shaU  be  interred  in  any  exceeding  50^.,  nor  less  than  5^.,  and, 

new  cemetery  that  may  be  hereafter  for  every  subsequent  offence,    to    any 

opened  within  the  said  distance  of  one  penalty    not   exceeding  the  first-men- 

hundred  yards  from  any  such  public  tioned  amount,  nor  less  than  IQL" 

N.S.W.R.,  VoL  III.,  Law.  V 


V, 

Sklwyn, 
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1882  Salomons,  Q.C.  (Manning  with  him)  for  the  complainant, 

"bbooks  appellant  (a) — We  submit  that  the  by-law  is  good,  and  is  author- 
ised by  section  153  of  the  ** Municipalities  AcV'  (3).  The  by-law 
is  similar  to  that  in  Ex  parte  Flack  (4),  which  decided  that  the 
"regulating"  mentioned  in  the  section  referred  to  the  place  as 
well  as  the  time  of  interments. 

[Sir  G.  Innes,  J.  The  evidence  of  the  mayor  of  Newcastle  is  to 
the  effect  that  the  by-law,  if  carried  out,  would  altogether  pro- 
hibit interments  in  existing  cemeteries  within  the  municipality.] 

Other  cemeteries  may  be  opened  which  would  comply  with  the 
by-law. 

[Sir  G.  Innes,  J.  The  mayor  says  that  the  by-law  was  passed 
on  purpose  to  prevent  burials  within  the  municipality ;  can  a  by- 
law be  passed  to  prevent  burials  ?] 

The  '^Municipalities  Act*'  applies  to  all  municipalities  in  the 
colony,  and  a  by-law  is  good  or  bad  according  as  it  is  or  is  not 
authorised  by  the  Act  to  be  made ;  we  cannot  look  to  the  peculiar 
circumstances  of  a  particular  municipality  to  determine  whether 
a  by-law  is  ultra  vires  or  not. 

[Sir  G.  Innes,  J.  The  evidence  in  the  case  before  us  must  be 
looked  at.] 

The  by-law  was  passed  in  order  to  put  an  end  to  a  nuisance. 

[Windeyer,  J.  At  p.  30  of  the  report  in  Ex  parte  Flack  (4), 
I  am  reported  to  have  said: — "With  the  question  of  expediency 
or  convenience  to  individuals,  the  Court  has  nothing  to  do."] 

Owen,  for  the  defendant,  respondent — Ex  parte  Flack  (4)  is  not 
in  point.     The  evidence  of  Mr.  Brooks  is  that  the  by-law  was 

(a)  Note.— The  first  part  of  argument  (3)  31  Vict.,  No.  12,  a.  153,  enacts— 

of  counsel  was  heard  on  4th  August,  "  The  council  of  any  municipality  may 

before  Faucktt,  Windeyer,  and  Innes,  from  time  to  time  make  by-laws  for  th« 

J  J.    The  latter  part  of  the  argument  was  f  oUowing  matters,  so  far  as  the  same  are 

heard  on  15th  August,  before  the  Chief  not  herein  expressly  provided  for  .    . 

Justice,  Faucett  and  Windeyer,  JJ.,  namely  for  .     .  regulating  the  interment 

who  then  delivered  the  judgment  of  the  of  the  dead."— 2  OL  Stat.  1521-2. 

Court.    Innes,  J.,  was  sitting,  to  try  the  (4)  1  N.S.  W.  L.  R.  27. 
issues  in  the  ecclesiastical  suit  of  Browne 
and  Others  v.  M*Elhone  and  Another, 
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passed  for  the  purpose  of  stopping  burials  in  the  city  of  New-  1882 
castle.  There  is  no  power  given  by  the  Act  to  pass  by-laws  for  Brooks 
this  purpose.  This  by-law  was  passed  to  prohibit,  and  not  for  selwyn. 
the  purpose  of  regulating  interments  in  the  municipality,  and  is 
therefore  ultra  vires.  In  Ex  parte  Flack  (5),  Mr.  Justice  Wind- 
eyer,  while  concurring  with  Mr.  Justice  Hargrave  that  the  by- 
law which  prevented  burials  within  100  feet  of  a  roadway  was 
not  void,  added — "  though  I  do  not  go  the  length  of  saying  that 
the  council  has  power  to  prohibit  burials  altogether  within  their 
municipal  district" — showing  clearly  that  he  did  not  think  that 
a  by-law  prohibiting  burials  would  be  good.  And  Hargrave,  J., 
says,  at  the  end  of  his  judgment: — ''  The  space  of  100  feet  around 
the  borders  of  the  cemetery  can  be  utilised  to  the  great  advantage 
of  the  whole  of  the  inhabitants  of  Leichardt,  by  having  an  avenue 
of  ornamental  trees  planted,  which  will  relieve  the  otherwise 
dreary  aspect  of  the  cemetery." 

[Sm  J.  Martin,  C.J.  Then  you  say  that  if  a  graveyard  were 
filled  to  within  10  feet  of  a  roadway,  a  by-law  could  not  be 
passed  to  prevent  burials  within  those  10  feet] 

Power  is  given  by  the  "  Municipcdities  Act"  to  prevent  certain 
things  being  done,  and  power  to  regulate  the  doing  of  other 
things;  the  only  power  we  are  considering  is  whether  this  by-law 
is  a  by-law  for  regulati/ng  the  interment  of  the  dead. 

By  sections  23  and  24  of  the  "  Church  of  England  Tempor- 
(dlties  Act'*  (6),  a  distinct  right  was  given  to  dig  vaults  in  any 
part  of  a  burial  ground  on  certain  conditions,  and  such  persons 
have  by  the  statute  a  right  to  the  use  of  those  vaults.  The 
effect  of  this  by-law,  if  valid,  would  be  to  take  away  such 
statutory  rights. 

Salomons  was  not  called  upon  to  reply. 

(5)  1  N.aW.  L.R.  27.  Section  24  enacts— "Ifc  shall  and  may 

(6)  8  Wil.  IV.,  No.  5,  s.  23,  enacts —  be  lawful  for  any  persons  .  .  digging 
''It  shaU  and  may  be  lawful  for  the  or  making  any  vault  in  the  said  burial 
officiating  minister  .  .  .  and  the  ground  .  .  to  have  and  maintain 
churchwardens  for  the  time  being  of  and  keep  up  such  .  .  vault  .  . 
any  church  or  chapel  under  the. Act  to  for  the  sole  and  separate  use  of  the 
permit  .  .  vaults  to  be  dug  and  said  person  or  persons  and  his  or  their 
made  in  the  said  burial  ground    .     ."  Iieirs  for  ever.'' — 1  01,  StcU,  172. 

V2 


V, 

SelWyn, 
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1882  Sir  J.  Mabti^^,  C.J.    The  question  for  us  to  determine  on  the 

Brooks  case  submitted  to  us  is  whether  the  by-law  made  by  the  muni- 
cipality of  Newcastle  under  section  153  of  the  "  Munidpalilies 
Act "  (7),  prohibiting  the  burial  of  dead  bodies  within  100  yards 
Aug.  15.  Qf  a  public  building,  place  of  worship,  school-room,  dwelling- 
house,  public  pathway,  street,  or  road,  is  a  good  by-law,  or  whether 
it  is  uUra  vi/rea.  The  answer  to  that  question  will  depend  on  the 
interpretation  we  are  to  put  upon  this  section  conferring  on 
municipalities  the  power  to  frame  regulations.  Among  other 
things,  power  is  given  to  the  municipalities  to  make  by-laws 
'*  regulating  the  interment  of  the  dead."  The  question  is,  what 
do  these  words  mean  ?  Do  they  give  the  municipalities  power 
to  prescribe  the  distance  from  dwelling-houses  or  streets  within 
which  interments  shall  not  take  place  ? 

That  question  is  no  longer  open  to  controversy,  because  in 
the  case  of  Ex  parte  FUick  (8)  it  was  held  by  a  majority  of  the 
Court  (which  is  equivalent  to  a  decision  by  the  Court)  that  a  by- 
law made  by  a  municipality  under  the  same  section,  that  no 
burial  should  take  place  within  100  feet  of  a  dwelling-house  or 
highway,  was  a  good  by-law,  and  was  not  vltra  vires ;  in  other 
words,  that  it  was  competent  to  a  municipality  to  make  such  a 
by-law.  The  prohibition,  however,  in  the  case  now  before  us  is  as 
to  burials  within  100  yards.  It  is,however,no  longer  open  to  contro- 
versy that  a  municipality  may,  among  other  regulations,  make  a 
regulation  containing  a  prohibition  as  id  the  distance  from  a 
highway  or  dwelling-house  within  which  interments  shaUl  not  be 
allowed.  I  think  it  is  most  reasonable  that  suchapower  should  exist, 
because  there  are  few  things  more  deleterious,  particularly  where 
the  area  is  limited  and  where  the  ground  is  broken,  than  the 
burial  of  dead  bodies  within  the  precincts  of  a  city.  Years  ago  a 
great  struggle  took  place  in  Parliament  to  obtain  the  prohibition 
of  burials  within  the  city  of  Sydney;  and  that  struggle  resulted 
in  the  establishment  of  the  cemetery  at  Rookwood.  That  shows 
that  it  was  then  thought  necessary  for  the  Legislature  to  take 
steps  in  this  direction. 

It  is  said  that  if  the  power  contained  in  this  by-law  is  conceded, 
it  would  enable  the  municipality  of  Newcastle  to  prohibit  inter- 
(7)  See  note  (3)  on  page  258.  (8)  1  N.S^W.  L.iU  27. 
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ments  in  that  city,  because,  of  the  cemeteries  existing  there,  not        1882 
one  is  large  enough  to  allow  of  interments  at  a  distance  of  100     Brooks 
yards  from  any  dwelling-house    or    highway.     No    doubt    if     silwyn 
this  **  Municipalities  Ad,"  in   an    enactment  with    reference 
to  the  power  of  a  municipality  to  make    by-laws,  had  said 
that  there  should  be  no  power  to  prohibit,  then  any  regula- 
tion seeking  to  impose  that  prohibition  by  direct  or  indirect 
means  would  be  ultra  vires.      The    power  to    shut    up    the 
cemeteries    is   not   conceded   to    the    municipalities,  but    the 
power  to  regulate  interments  is  allowed ;  and  we  have  already 
said  that  the  power  to  regulate  includes  the  power  to  prescribe 
the  limit  of  the  distance  from  the  streets  and  houses  within  which 
burials  may  take  place. 

It  by  no  means  follows  that  this  power,  which,  it  has  been 
determined,  exists,  must  not  be  exercised  if  the  effect  would  be  to 
prohibit  interments  in  any  cemetery.  If  the  regulation  had  con- 
tained an  express  prohibition,  it  would  be  ultra  vires  ;  but  a  right 
exists  to  regulate  interments ;  and  if  the  result  is  to  shut  up  the 
cemeteries,  we  cannot  help  it. 

Faucett,  J.  I  do  not  think  that  word  "regulate"  is  to  be  con- 
strued as  giving  a  power  to  prohibit  a  thing  being  done  merely 
because  in  the  section  of  the  "  Municipalities  Act"  it  is  not  said 
that  the  power  to  prohibit  shall  not  be  allowed.  When  powers  are 
given  to  a  corporation  to  make  by-laws  of  this  kind,  the 
Legislature  does  not  intend  to  give  them  more  powers  than 
have  been  expressly  conferred.  It  does  not  mean  that  the 
municipalities  may  exercise  their  powers  to  a  greater  extent  than 
given,  because  the  Legislature  has  not  prohibited  them  from 
going  further. 

The  word  "regulate"  is  quite  distinct  from  the  word  "pro- 
hibit" The  Legislature  had  clearly  the  difference  in  its  mind, 
because,  in  the  same  section,  power  is  given  to  frame  by-laws, 
for  "preventing  and  extinguishing  fires,"  for  "preventing  or 
regulating  and  licensing"  certain  places  of  amusement,  and 
"preventing  or  regulating"  bathing  near  a  public  thoroughfare. 
The  authority  given  is  to  regulate  interments,  and  it  does  not 
give  authority  to  prohibit. 
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1882  Now,  I  come  to  the  difficulty  in  this  particular  case.   In  Ex  parte 

Brooks  FUick  (9)  there  was  a  decision,  by  which,  of  course  I  am  bound, 
g  ^'  that  a  municipality  has  power  to  assign  the  space  in  cemeteries 
within  which  burials  may  take  place,  at  a  hundred  feet  from  a 
highway  or  dwelling  house.  The  question  is  whether  that  de- 
cision applies  to  this  case.  I  have  great  doubts  whether  it  does 
or  does  not  apply.  In  that  case  we  had  not  the  evidence  before 
us  which  we  have  in  this.  We  cannot  judge  of  the  by-law 
imless  we  look  at  the  results  which  the  by-law  would  effect. 
We  may  see  from  the  general  terms  of  a  statute  what  would  be 
the  effect  of  a  by-law  made  under  its  provisions.  We  have  the 
additional  circumstances  here  that  evidence  is  given  as  to  what 
would  be  the  effect  of  the  by-law  if  carried  out  Generally, 
in  construing  by-laws,  we  have  to  apply  the  same  principles 
as  are  used  in  construing  Acts  of  Parliament.  No  doubt 
we  look  at  the  terms  of  an  Act  of  Parliament  in  making 
out  its  meaning,  but  we  also  look  at  its  consequences;  and 
if  we  see  that  the  effect  of  a  by-law  is  to  allow  the  municipality 
to  do  a  thing  which  it  is  not  empowered  by  the  Act  to  do,  we 
cannot  support  such  a  by-law.  We  have  evidence  that  the  effect 
of  this  by-law  would  be  to  close  the  cemeteries  in  Newcastle,  and 
to  prevent  any  more  burials  taking  place  in  that  city. 

I  do  not  say  that  such  a  provision  may  not  be  necessary  for 
sanitary  reasons,  but  I  have  great  doubts,  I  confess,  in  applying 
the  decision  in  Ex  parte  Flack  (9)  to  this  case.  I  am  not  pre- 
pared to  say  that  I  dissent,  but  I  have  great  doubts  about  it 

WiNDEYER,  J.  I  concur  with  His  Honour  the  Chief  Justice 
that  the  decision  of  the  justices  is  erroneous,  and  that  the  by- 
law is  not  ultra  vires. 

The  question,  it  seems  to  me  it  is  sufficient  to  say,  is  decided 
by  Ex  parte  Flack  (9).  That  case  does  not  merely  say  that  a 
by-law  is  good  which  says  that  no  interments  shall  take  place  in 
a  certain  municipality  within  a  hundred  feet  of  a  road  or  dwelling- 
house.  It  decides  that  a  municipality  has  power  by  by-law  to 
regulate  the  distance  from  a  dwelling-house,  and  generally  the 
distance  from  other  places,  within  which  burials  may  take  place; 

(9)  1  N.S.W.  L.R.  27. 


YOLin.]  CASES  AT  LAW.  263 

that,  under  this  power  to  regulate  the  interment  of  the  dead,        1882 
the  municipality  has  power  to  decide  on  the  distance  from      brooks 
any  street  in  that  municipality,  within  which  burials  shall  not     g^^^J^yj, 
take  place. 

An  attempt  has  been  made  to  distinguish  this  from  Ex  parte 
Flack  (10),  because  it  is  said  that  the  effect  would  be  to  prohibit 
burials  altogether  in  Newcastle.  It  appears  to  me  that  no  con- 
sideration of  this  kind  can  affect  the  validity  of  the  by-law.  The 
question  whether  such  a  by-law  is  within  the  powers  given  to 
municipalities  by  section  153  of  the  Act  (11)  cannot  depend  upon 
matters  of  evidence.  The  question  of  a  by-law  being  vltra  vires  or 
not  depends  upon  the  language  used  in  the  Act  of  Parliament  under 
which  it  is  framed,  and  on  the  language  of  the  by-law  itself.  If  the 
by-law  is  within  the  terms  of  the  Act  of  Parliament,  then,  what- 
ever its  effect  in  a  particular  mimicipality  would  be,  it  is  a  good 
by-law.  Else  this  would  follow,  that  in  every  particular  case  an 
inquiry  would  also  have  to  take  place  whether,  at  a  particular 
time,  the  position  or  circumstances  of  the  municipality  made  it 
^iltTa  vires.  Suppose  a  by-law,  enacting  that  a  body  should  not 
be  buried  within  100  feet  or  within  any  given  distance  of  a  high- 
way, is  passed  in  the  earlier  period  of  the  life  of  a  municipality, 
at  which  time  it  would  not  be  impossible  to  find  a  space  in  the 
cemeteries  for  burial  outside  the  prescribed  distance.  Suppose 
the  place  then  became  a  densely  populated  district.  Does  a  by- 
law become  vltra  vires  because,  after  that  lapse  of  time  and 
growth  of  population,  no  place  can  be  found  in  which  a  body  can 
be  buried  outside  that  distance  ?  The  object  of  a  by-law  of  this 
Und  is  to  prevent  such  nuisances  as  arise  from  burials  taking 
place  in  densely  populated  districts;  and  the  beneficial  effect  of 
the  by-law  is  to  come  into  operation  at  the  time  when  its  result 
would  be  to  prohibit  any  more  burials. 

It  appears  to  me  that  the  effect  of  the  by-law  cannot  be  con- 
sidered in  an  inquiry  as  to  its  validity,  otherwise  we  should  never 
be  able  to  tell  when  a  by-law  is  vXtra  vires  or  not.  It  may  be 
that  the  effect  of  this  by-law  would  be  to  prevent  burials  within 
the  city  of  Newcastle ;  but  if  the  by-law  is  within  the  terms  of 
the  statute,  the  result  of  its  enforcement  cannot  affect  the  ques- 
(10)  1  N.S.W.  L.R.  27.  (11)  See  note  (3)  on  page  258. 
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1882       tion  of  its  validity.     It  appears  to  me  that  the  decision  of  the 
Brooks     magistrate  was  erroneous. 

Sblwyn  Declared  that  the  decision  of  the  jus- 

tices  was  erroneous  in  law. 

Attorney  for  appellant :  Wallace  by  Curtiss  &  Barry. 
Attorney  for  respondent : — Brown  by  Ellis  &  Makinson, 


Aug.  14.         HENRY  v.  THE  MUNICIPAL  COUNCIL  OF  SYDNEY. 

''Sydney  Corporation  Act""  (43  Vkt.,  No.  3),  88,  51,  53— CferX;  and  paynuuter— 
Appointment  not  under  corportUe  seal. 

The  plaintiff  was  appointed  clerk  and  paymaster  to  the  Sydney  municipal 
council,  and  acted  for  some  time  as  such  officer.  His  appointment  was  made  by 
resolution  of  the  council  signed  by  the  mayor  as  presiding  officer.  He  brought  an 
action  in  a  District  Court  against  the  council  for  wrongful  dismissal  from  hit  said 
office,  and  for  money  due  for  work  and  labour  as  such  officer,  and  obtained  a 
verdict. 

Held,  on  appeal,  that  the  appointment,  not  having  been  made  under  the  corporate 
seal,  was  invalid,  and  that  the  plaintiff  oould  not  recover  in  the  action ;  and  a 
verdict  was  directed  to  be  entered  for  the  defendants.  Municipal  Council  of 
Sydney  v,  M'Beath  (2  N.S. W.  L.R.  142)  foUowed. 

District  Court  Appeal.  The  plaintiff  brought  this  action 
against  the  Municipal  Council  of  Sydney  for  wrongful  dismissal 
from  the  office  of  clerk  and  pajrmaster  to  the  corporation,  and  for 
money  due  for  work  and  labour  as  such  officer. 

It  appeared  from  the  judge's  notes  that  there  was  no  agree- 
ment in  writing  between  the  plaintiff  and  the  corporation ;  and 
it  did  not  appear  how  he  was  appointed.  His  salary  was  to  be 
SOOi.  a  year,  payable  monthly.  He  executed  a  bond  on  21st  Jan- 
uary, 1881,  for  the  due  performance  of  his  duties ;  and  he  entered 
upon  work  on  22nd  January.  On  20th  December  he  received  a 
letter  to  the  effect  that  no  salaiy  had  been  voted  for  1882 ;  and 
that  therefore  his  services  would  not  be  required  after  the  end  of 
1881.  He  received  payment  up  to  31st  December,  1881.  On  2nd 
January,  1882,  he  went  back  to  the  office  and  did  some  work, 
paying  away  moneys ;  he  then  discontinued  work  and  gave  up 
the  keys  and  books  on  4th  Januaiy.  During  his  employment  by 
the  defendants  between  1700i.  and  1800t  passed  through  his 
hands  every  week.    He  had  to  pay  men  and  prepare  pay-sheets. 
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At  the  close  of  the  plaintiff's  case,  counsel  for  the  defendants       1882 
moved  for  a  nonsuit  on  the  ground  that  the  plaintiff  could  only      hknry 
be  appointed  under  the  defendants'  corporate  seal,  and  as  no   Municipal 
appointment  in  writing  had  been  proved,  the  plaintiff  was  not  Council  of 
entitled  to  succeed  in  the  action. 

The  learned  District  Court  Judge  at  the  hearing  (9th  May) 
refused  to  nonsuit,  and  gave  a  verdict  for  the  plaintiff. 

On  16th  May,  Bruce  Smith  for  the  defendants  obtained  a  Rule 
nisi  to  set  aside  the  verdict  and  enter  a  verdict  for  the  defend- 
ants or  for  a  nonsuit,  on  the  grounds  (inter  alia),  that  the 
contract  of  service  relied  on  by  the  plaintiff  was  not  under  seal, 
and  was  therefore  not  binding  on  the  defendants  as  a  contract. 

Salomons,  Q.C.  {Bruce  Smith  with  him)  now  moved  to  make 
the  Rule  absolute.  He  cited  Austin  v.  BethnaZ  Union  (1);  Mayor 
of  Ludlow  V.  Charlton  (2);  R.  v.  Mayor,  of  Stamford  (3);  and 
Arnold  v.  Mayor  of  Poole  (4). 

Pitcher,  for  the  plaintiff,  showed  cause — We  submit  that 
the  contract  is  binding  on  the  defendants.  The  plaintiff 
was  engaged  by  resolution  of  the  council  for  at  least  a  year  from 
21st  January,  1881.  He  comes  within  the  class  of  servants  who 
may  be  employed  by  the  corporation  without  the  formality  of 
the  appointment  being  made  under  seal.  In  Austin  v.  Bethnal 
Union  (1),  Coleridge,  C.  J.,  says : — "  Now  the  nature  of  the 
employment  or  office  in  which  the  plaintiff  was  employed  in  this 
case  was  so  far  considered  of  importance  that  by  the  orders  of 
the  Poor  Law  Board,  yrhich  have  the  effect  of  an  Act  of  Parlia- 
ment, the  assent  of  one  of  the  departments  of  the  State  was  made 
necessary  to  the  constitution  of  such  an  office."  That  is  very 
different  from  the  circumstances  of  the  appointment  of  the 
plaintiff  here.  In  Mayor  of  Ludlow  v.  Charlton  (2)  Rolfe,  B., 
says,  at  p.  821: — "A  corporation,  it  is  said,  which  has  a  head, 
may  give  a  personal  command,  and  do  small  acts;  as  it  may 
retain  a  servant  ...  In  such  matters,  the  head  of  the  corpora- 
tion seems,  from  the  earliest  time,  to  have  been  considered  as 
delegated  by  the  rest  of  the  members  to  act  for  them." 

(1)  L.R.,  9  C.P.  9L  (3)  6  Q.B.  433. 

(2)  6  M.  &  W.  815.  (4)  4  M.  &  G.  861,  895. 
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1882  [WiNDEYER,  J.  At  p.  822,  he  quotes  from  the  judgment  of  Lord 

Hkney  Denman  in  Church  v.  Impemal  Gas  Light  Company  (5): — '*  The 
^  ^'  general  rule  of  law  is,  that  a  corporation  contracts  under  its 
Council  of  common  seal;  as  a  general  rule  it  is  only  in  that  way  that  a  cor- 
poration can  express  its  will  or  do  any  act.  That  general  rule, 
however,  has  from  the  earliest  traceable  periods,  been  subject  to 
exceptions,  the  decisions  as  to  which  furnish  the  principle  on 
which  they  have  been  established  .  .  .  This  principle  appears  to 
be  convenience,  amoimting  almost  to  necessity  .  .  .  hence  the 
retainer  by  parol  of  an  inferior  servant,  the  doing  of  acts  very 
frequently  recurring,  or  too  insignificant  to  be  worth  the  trouble 
of  affixing  the  common  seal,  are  established  exceptions."] 

At  p.  823: — "If  the  Legislature,  in  erecting  a  body  corporate, 
invest  any  member  of  it,  either  expressly  or  impliedly,  witli 
authority  to  bind  the  whole  body  by  his  mere  signature,  or  other- 
wise, then,  undoubtedly,  the  adding  a  seal  would  be  matter  purely 
of  form,  not  of  substance."  That  being  true,  applies  where  one  or 
more  persons  are  authorised  by  resolution  to  bind  the  corporation. 

[Faucett,  J.  From  the  nature  of  the  defence  set  up,  the  Court 
will  be  disposed  to  look  at  it  strictly.] 

The  office  of  paymaster  is  usually  only  held  for  a  year. 

[Faucett,  J.  The  contract  in  this  case  appears  to  be  for  one 
year,  and  for  such  further  time  as  the  parties  may  agree  upon.] 

The  resolution  appointing  the  plaintifi*  was  signed  by  the 
mayor,  and  although,  in  point  of  fact,  the  appointment  was  made 
by  the  authority  of  the  council,  we  are  entitled  to  take  advan- 
tage of  the  fact  that  the  mayor  signed  the  appointment. 
Section  53  (6)  speaks  of  the  officers  of  the  council,  not  of  the  cor- 
poration. We  submit,  therefore,  that  the  plaintiff  was  appointed 
by  the  mayor  under  section  53  (6)  for  a  temporary  purpose. 

(5)  6  A.  &  £.  846.  council  at  their  next  meeting     . 

(6)  43  Vict,  No.  3,  s.  53,enact8:— *The  and  that  such  substitute  shall  hold  office 
mayor  may  suspend  any  officer  or  ser-  and  receive  remuneration  not  exceeding 
vant  of  the  council  guilty  in  his  opinion  that  of  the  person  suspended,  and  only 
of  misconduct  or  neglect,  and  may  ap-  until  the  council  decide  whether  such 
point  a  substitute.  .  Provided  that  the  person  shaU  bo  reinstated  or  dismissed, 
mayor  shaU  report  the  matter  to  the  .     .     ."—2  01  Slat,  2265. 
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[Sib  G.  Innes,  J.    Section  53  (7)  only  gives  the  mayor  power  1882 

to  make  interim  appointments.]  Hbkrt 

Section  51  (8)  contemplates  that  the  appointment  of  the  officers  Municipal 

there  named,  who  have  a  higher  position  than  the  plaintiff  here  s^^gy^' 
bad,  shall  be  made  by  the  council. 

[SiB  G.  Innes,  J.  The  section  goes  on  to  say  that  "  every  such 
ofiScer  or  servant,  who  by  virtue  of  his  office  or  employment  may 
receive  or  have  in  his  hands  or  under  his  control  any  moneys  the 
property  of  the  corporation  or  council,  shall  give  security  sufficient 
in  the  opinion  of  the  council  for  the  duly  accounting  of  any  such 
moneys,  and  until  he  shall  have  given  such  security,  shall  not 
enter  upon  the  discharge  of  his  duties,  nor  be  entitled  to  receive 
any  salary."] 

SaloTtWTis  was  not  called  upon  to  reply. 

Faucett,  J.  In  this  case  the  plaintiff  was  the  paymaster  and 
clerk  of  the  Municipal  Council  of  Sydney,  but  how  he  was 
appointed  does  not  appear,  except  from  what  Mr.  Pitcher  has 
said  at  the  end  of  his  argument.  It  appears  that  his  appointment 
was  made  by  the  council,  and  was  signed  by  the  mayor.  He  was 
appointed,  by  a  special  resolution  of  the  council,  at  a  salary  of 
SOW.  per  annum,  for  a  year  from  21st  January,  1881,  and  for 
such  further  time  as  the  parties  might  agree  upon.  No  point  is, 
however,  taken  as  to  the  special  terms  of  this  agreement.  He  is 
dismissed  at  the  completion  of  the  year  ending  31st  December, 
1881.  Mr.  Satonums  says  that  his  salary  was  paid  for  the  time 
during  which  he  was  engaged;  Mr.  Pitcher  says  that  tho  salary 
for  the  time  between  his  dismissal  and  the  21st  January,  1882, 
was  not  paid.  In  the  view  I  take,  it  is  immaterial  whic^  con- 
tention is  correct.  It  appears  that  the  money  was  voted  up  to 
the  end  of  the  year,  leaving  some  portion  of  the  following  month 

(7)  See  note  (6)  on  previous  page.  shall,  either  at  the  time  of  their  appoint- 

(8)  43  Vict.,  No. 3, 8. 51,  enacts: — '*The  ment,  or  from  time  to  time  by  special 
eoancil  shall  appoint  a  town  clerk,  a  city  resolution  of  the  council  in  that  behalf, 
treasurer,  a  health  ofhoer  (being  a  duly  or  by  any  by-laws,  assign  to  them  re- 
qualified  medical  practitioner,)  a  city  speotively  such  duties,  salaries,  wages, 
engineer,  a  city  surveyor,  and  an  inspec-  or  other  remuneration  as  the  council 
tor  of  nuisances,  and  such  other  officers  may  deem  right.  .  .*' — 2  01.  SUU,  2264. 
and  servants  as  may  be  necessary,  and 
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1882       of  January  unprovided  for  and  unpaid;  and,  if  the  agreement  for 
Hbnby      service  was  a  valid  one,  and   binding  on  the  defendants,  the 

Municipal  pl^iiitiff  was  entitled  tq  be  paid  up  to  the  21st  January,  1882. 

CouNcn.  OF  That  being  so,  and  the  plaintiff  having  been  appointed  in  the 
way  I  have  mentioned,  and  the  resolution  of  the  council  having 
been  signed  by  the  mayor  in  the  usual  way  as  the  presiding 
member  of  the  council,  Mr.  PUcher  has  contended  that  this  was 
an  appointment  under  section  53  of  the  ''Sydney  Corporation 
Act'*  (9).  The  plaintiff,  having  been  dismissed  towards  the  end  of 
December,  1881,  brought  this  action,  not  merely  for  the  wages  due 
to  him  up  to  21st  January,  or  for  work  done  and  not  paid  for, 
but  for  his  wrongful  dismissal  by  the  corporation.  An  objection 
is  taken  on  behalf  of  the  corporation  that  the  plaintiff's  appoint- 
ment was  not  under  seal,  and  that  therefore  he  was  not  entitled 
to  sue  the  corporation;  and  the  question  is  whether,  under  these 
circumstances,  he  can  maintain  this  action. 

On  referring  to  the  case  of  The  Municipal  Council  of  Sydney 
v.  M'Beath  (10),  we  see  that  the  same  point  was  taken  there,  that 
M'Beath,  the  city  architect,  had  not  been  appointed- under  the 
seal  of  the  corporation.  The  Court  held,  after  argument  by 
counsel  on  both  sides,  that  M'Beath  could  not  be  sued  by  the 
corporation,  not  having  been  appointed  by  document  under 
the  corporate  seal.  That  would  seem  to  settle  this  case,  unless 
there  are  circumstances  peculiar  to  this  action  to  take  it  out  of 
the  ruling  in  The  Corporation  of  Sydney  v.  M'Beath  (10). 

The  law  is  that  all  important  officers  must  be  appointed  under 
the  corporate  seal.  The  American  judges,  to  a  large  extent, 
have  got  rid  of  that  rule  of  law.  The  English  judges,  although 
they  allow  that  the  decisions  of  the  High  Courts  in  America  are 
entitled  to  every  respect,  have  not  always  followed  them ;  and 
in  this  particular  instance  they  have  not  followed  the  American 
decisions.  Here,  in  this  Court,  we  are  bound  entirely  by  the 
decisions  of  the  English  Courts.  We  have  only  to  see  whether 
the  case  comes  within  the  English  decisions — not  merely  as  a 
matter  of  respect,  but  we  are  bound  to  follow  them  whatever 
they  may  decide.  We,  of  course,  are  arf  independent  Court. 
But  it  has  been  held  by  the  Privy  Council  that  it  is  our  duty 

(9)  See  note  (6)  on  page  266.  (10)  2  N.S.W.  L.R.  142. 
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to  follow  these  decisions ;  and  the  general  rule  is  that  contracts        1882 
must  be  under  seal  to  bind  a  corporation.  Henry 

There  are  many  exceptions  to  that  rule,  very  clearly  stated  in  M^^^Jjjp^^ 
the  cases.  These  are  where  acts  are  to  be  done  of  small  import-  Council  of 
ance  and  of  frequent  occurrence,  and  where  it  would  be  incon- 
venient to  require  the  corporation  to  aflSx  its  seal.  The  question 
is,  whether  this  is  an  office  of  frequent  occurrence,  of  so  slight 
importance  that  it  would  really  be  inconvenient  to  the  corpora- 
tion to  aflSx  its  seal  to  the  appointment.  I  am  clearly  of  opinion 
that  it  is  not ;  I  think  that  the  office  of  paymaster  is  one  of 
those  high-class  offices,  such  as  the  offices  of  treasurer  and  sur- 
veyor, which  is  an  office  of  gi-eat  importance,  confidence,  and 
trust;  so  much  so  that,  it  appears,  the  holder  is  obliged  to  give 
security  by  bond  for  his  conduct.  Large  sums  of  money  pass 
through  his  hands ;  and  it  is  impossible  to  treat  him  as  an  officer 
appointed  frequently,  or  as  an  officer  whom  it  would  be  incon- 
venient for  the  corporation  to  appoint  under  seal.  We  do  not 
care  to  inquire  into  the  reasons  why  he  should  not  have  been 
appointed  under  seal.  If  people  accept  an  appointment  of  this 
kind  without  the  security  of  its  being  made  in  a  way  binding  on 
the  corporation,  they  have  themselves  to  blame  for  it. 

The  next  thing  is  this : — Mr.  Pilcher  has  referred  to  the  terms 
of  section  51  (11).  He  says  that  the  council  has  the  appointment 
of  the  officers  there  mentioned,  and  such  other  officers  as  may  be 
necessary,  among  whom  he  puts  the  plaintift'  in  this  action ;  and 
he  says  that  by  virtue  of  that  section  the  council  may  make 
these  appointments  vrithout  affixing  the  common  seal.  The  first 
part  of  the  section  enables  the  council  to  appoint  officers.  That 
appointment  must,  in  my  opinion,  be  under  seal  The  next  part 
enables  the  council  to  fix  the  duties  and  salaries  of  the  officers 
so  appointed.  These  two  parts  together  make  the  tenns  of  the 
contract.  But  that  latter  part  does  not  constitute  the  contract 
by  itself ;  it  fixes  the  terms  under  which  the  officer  appointed 
shall  perform  such  and  such  duties  and  receive  such  and  such  a 
salary.  The  council  has  not  power,  by  any  specific  resolution, 
to  make  a  contract  appointing  an  officer,  through  whose  hands 
such  an  amount  of  money  passes  yearly,  without  affixing  the 
(U)  See  note  (8)  on  page  267. 
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1882       corporate  seal.    This  argument  is  entirely  eri;oneous,  and  cannot 

Hbnry      ^  maintained.    That  almost  brings  us  to  the  end  of  the  case. 

MuNiriPAL       ^^  Mayor  of  Ludlow  v.  Charlton  (12)  was  a  case  where  the 

Council  OP  contract  with  the   corporation  had   been  performed;    and  the 

Court  held  that  the  defendant  could  not  avail  himself  of  it  by 

way  of  set-off.     But  we  are  not  called  upon  to  decide  such  a 

point  in  this  case. 

It  seems  to  me  that  the  agreement  having  been  made  by  the 
mayor,  as  presiding  over  the  meeting  of  the  council,  the  appoint- 
ment was  not  made  under  section  53  (13).  That  section  provides 
for  the  removal  of  an  officer  properly  appointed,  and  the  appoint- 
ment temporarily  of  a  substitute,  until  the  meeting  of  the  council. 
It  is  a  power  to  be  exercised  by  the  mayor.  He  must  imme- 
diately report  to  the  council,  and  the  council  must  decide  whether 
the  officer  is  to  be  dismissed  or  reinstated.  It  is  quite  clear  to  me 
that  this  is  not  an  appointment  under  that  section. 

WiNDEYER,  J.  I  am  of  the  same  opinion.  The  common  law 
rule  is  that  the  corporation  can  only  bind  itself  by  its  common 
seal.  This  rule  has  been  got  rid  of  as  to  trading  corporations.  It 
exists  in  full  force  as  to  non-trading  corporations,  with  the  excep- 
tion that  they  may  appoint  minor  officers  where  their  interests 
require  that  the  appointment .  should  be  made  without  the 
formality  of  affixing  their  seal.  The  Court  acted  upon  this  view 
of  the  law  in  deciding  the  case  of  Tlie  Municipal  Council  oj 
Sydney  v.  M'Beath  (14).  The  principles  laid  down  by  the  Court 
in  deciding  that  case  must  govern  our  decision  here.  It  cannot 
be  said  that  an  officer  of  the  position  of  paymaster,  through 
whose  hands  nearly  100,000^.  passes  yearly,  can  be  regarded  as 
an  inferior  officer,  so  that  his  appointment  may  be  made  without 
affixing  the  corporate  seal. 

The  argument  made  use  of  by  Mr.  Pitcher,  founded  on  the  51st 
section  of  the  ''Sydney  Imprm^ement  Act'*  (15),  was  similar  to  the 
argument  used  by  Mr.  Barley  in  Sydney  Municipal  Council  v. 
M'Beath  (14)  on  a  similar  section  in  the  old  Corporation  Acts. 
The   51st  section  provides  for  two  things.      It  gives  power  to 

(12)  6  M.  &  W.  815.  (14)  2N.S.\V.  L.R.  142. 

(13)  See  uote  (6)  on  page  266.  (15)  See  note  (8)  on  page  267. 
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appoint  certain  oflScers,  and  then  it  points  out  how  their  duties        1882 
may  be  assigned  and  their  salaries  fixed.  Henry 

The  53rd  section  (16)  has  nothing  to  do  with  the  question  here,  municipal 

That  section  provides  that  where  an  officer  has  been  suspended,  a  Council  of 

oYDNKV. 

substitute  may  be  appointed.  The  plaintiff  here  was  not  appointed 
as  an  interim  officer,  on  the  suspension  under  this  section  of  the 
previous  officer;  and  his  appointment  must  be  under  seal. 

Sir  G.  Innes,  J.  I  also  am  of  opinion  that  the  verdict  should 
be  set  aside.  The  appointment  was  clearly  not  made  under  the 
o3rd  section  (16),  because  that  section  only  refers  to  inteHm 
appointments  on  account  of  the  mayor  having  suspended  some 
officer  of  the  corporation.  Power  is  given  to  the  mayor  by  that 
section  to  suspend  an  officer,  and  fill  up  the  office  by  making  a 
temporary  appointment ;  and  it  depends  upon  the  council  whether 
that  appointment  should  be  ratified.  The  plaintiff  here  was 
appointed  in  January,  1881,  his  predecessor  having  been  dis- 
missed in  December  of  the  previous  year.  It  was  clearly  not  an 
intenm  appointment,  but  an  appointment  to  an  office  absolutely 
fixed. 

It  is  contended  that  under  the  51st  section  (17)  there  is  a  provi- 
sion that  the  mayor  may  make  an  appointment  of  this  kind,  and 
that  it  need  not  be  under  the  common  seal.  The  passage  cited  by 
Mr.  Pilcher  from  Mayor  of  Ludlotv  v.  Charlton  (18),  that  the 
Legislature  may  authorise  a  member  of  the  corporation  to  bind 
the  whole  body,  really  begs  the  whole  question,  because  what  we 
have  to  decide  is  whether  in  this  instance  the  Legislature  has 
invested  any  member  of  the  corporation  with  such  an  autho^it3^ 

It  is  a  generally  received  impression  that  whether  a  contract  is 
under  seal  or  not  is  a  matter  of  mere  form;  that  is  not  so.  The 
reason  for  affixing  a  seal  is  to  authenticate  the  acceptation  of  the 
act  by  the  whole  body  corporate ;  it  is  not  a  mere  rule  surviving 
from  ignorant  times.  It  makes  the  contract  binding  on  the 
whole  body,  except  where  there  is  a  frequently  recurring  necessity 
to  do  certain  acts.  It  seems  to  me  to  be  well  to  maintain  a  rule 
like  this.  No  injustice  is  done,  because  pei*sons  contracting  with 
the  corporation  know  the  rule,  and  must  see  that  it  is  complied 

(16)  See  note  (6)  on  page  266.    ( 17)  See  note  (S)  on  page  267.    (18)  6  M.  &  W.  815. 
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1882       with.    It  seems  to  me  that  the  Legislature  not  having  invested 
awKY      the  mayor  with  power  to  bind  the  whole  body  corporate,  except 

V. 
MUNCnPAL 

Council  op   unless  that  is  done. 


by  affixing  the  corporate  seal,  no  appointment  can  be  made 


Sydney. 


But  apart  from  that,  the  matter  is  concluded  by  the  case 
of  Municipal  Council  of  Sydney  v.  M'Beath  (19).  The  same 
points  were  raised  there,  the  same  matters  argued.  We  see 
from  the  newspaper  report  that  the  same  matter  was  con- 
sidered; and  the  plaintiff  is  bound  by  that  decision.  His 
argument,  if  good,  would  apply  to  that  case ;  it  would  apply  to 
his  appointment,  or  to  any  of  the  appointments  mentioned  in 
section  51  (20).  M'Beath,  like  the  plaintiff  here,  was  not  an 
officer  named  in  section  51.  The  question  here  is  whether  the 
office  held  by  the  plaintifl[  was  of  sufficient  importance  to  necessi- 
tate the  use  of  the  corporate  seal.  It  appears  that  between 
80,000i.  to  90,000f.  passed  through  his  hands  yearly,  although  the 
amount  of  remuneration  he  received  was  not  large.  Two 
hundred  pounds  a  year  might  not  seem  to  be  adequate  remunera- 
tion for  an  officer  of  so  much  responsibility,  that  he  was  obliged  to 
enter  into  a  bond.  It  cannot  be  said  that  the  appointment  was  a 
matter  of  urgency.  I  am  of  opinion  that  the  contract  not  having 
been  under  seal  is  not  binding  on  the  corporation. 
^  With  reference  to  the  claim  for  services  actually  rendered,  there 
would  seem  to  have  been  some  misapprehen.<uon.  The  plaintiff 
received  notice  on  the  20th  December  that  his  services  were  not 
required.  He  clearly  understood  that  his  services  would  not  be 
required  beyond  the  31st  December,  1881.  He  only  went  bock 
to  the  office  to  finish  some  work  which  he  had  left  uncompleted. 
He  was  not  requested  to  do  any  work  beyond  the  31st  December; 
the  work  he  did  afterwards  was  work  that  he  should  have  done 
before.     The  verdict  should  be  set  aside. 

Rule  absolute  to  enter  a  verdict  for  the  defendants. 

Attorney  for  plaintiff;  Clayton. 
Attorney  for  defendants:  Merriman, 

(19)  2  N.S.W.  L.R.  142.  (20)  See  note  (8)  on  page  267. 
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CX)OK  V,  THE  SYDNEY  AND  COUNTY  BANK^  jggg 


Matter  and  aervant—Manager  of  bank^Special  agreement^Hiring  for  ayear^  — ]j ~~" 

Notice  of  its  termination,  ^^^*  *^ 

FUintiff  was  appointed  by  resolution  of  the  directors,  passed  6th  May,  manager 
of  the  defendant  company,  at  a  salary  of  750/.  per  annum  for  the  first  twelve 
months,  **to  commence  from  1st  April  last,  with  the  understanding  that  progressive 
yearly  increases  thereafter  would  be  considered  as  the  bank  grew  in  strength." 
The  company  was  not  formed  until  6th  May.  He  was  dismissed  in  October,  his 
lalary  being  paid  up  to  31st  December.  Plaintiff  then  brought  an  action  on  the 
contract  for  hiring,  and  on  a  hiring  for  a  year  from  1st  ApriL  Defendants  paid 
into  court  a  sum  of  money  which  with  the  amount  previously  received  by  the 
plaintiff  would  amount  to  750/.,  the  first  year's  salary.  The  plaintiff  was 
nonsuited. 

Held,  that  the  nonsuit  was  right.  The  hiring  was  for  a  year  only  from  1st 
April ;  and  under  the  agreement  no  notice  of  its  termination  was  required. 

Declaration:  that  in  consideration  that  the  plaintiff  would 
enter  into  the  service  of  the  defendants  in  the  capacity  of 
chief  manager,  from  6th  May,  1881,  at  a  salary  of  750i.  per 
annum  for  the  first  twelve  months,  to  commence  from  1st  April, 
1881,  with  the  understanding  that  progressive  yearly  increases 
thereafter  should  be  considered  as  the  bank  grew  in  strength,  and 
would  serve  them  in  that  capacity,  and  upon  those  terms  and 
conditions,  until  the  service  should  be  determined,  as  hereinafter 
mentioned,  the  defendants  promised  the  plaintiff  to  retain  him 
in  their  service  in  the  capacity  and  at  the  salary  and  upon  the 
terms  and  conditions  aforesaid,  and  continue  him  in  such  employ 
until  the  expiration  of  a  reasonable  time  after  notice  given  by 
the  plaintiff  or  the  defendants  to  the  other  of  them  to  put  an 
end  to  such  service,  &c.  Breach,  that  the  defendants,  without 
such  notice,  dismissed  the  plaintiff.  2.  The  second  count  alleged 
a  hiring  for  a  year,  from  1st  April,  and  a  dismissal  by  the 
defendants  before  the  expiration  of  the  year. 

Plea:  payment  into  Court  of  125i. 

Replication:  that  the  said  sum  is  not  enough.     Issue  thereoa 

The  defendant  company  was  formed  on  6th  May,  1881,  when, 
at  a  meeting  of  directors,  it  was  resolved  "  That  Mr.  Frederick 
Cook  (the  plaintiff)  be  and  is  hereby  appointed  chief  manager. 
Salary  to  be  hereafter  fixed." 
N.S. W.R.,  Vol.  III.,  Law.]  W 
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1882  On  9th  May,  the  directors  told  the  plaintiff  that  the  sum  fixed 

C500K       upon   was  7501.  per  annum   for  the  first  twelve  months,  to 

Sydney  and  commence  from   1st  April  last,  with  the  understanding  that 

COUNTY      progressive  yearly  increases  thereafter  would  be  considered  as  the 

bank  grew  in  strength. 

These  terms  were  accepted  by  the  plaintiff,  who  entered  upon 
his  employment  and  acted  as  the  defendants'  manager  until 
October,  1881,  when  he  was  dismissed,  being  paid  his  salary  up 
to  31st  December.  The  amount  paid  into  Court  would  give  the 
plaintiff  his  salary  at  the  rate  agreed  upon  for  a  twelvemonth. 

The  action  was  tried  on  8th  June,  1882,  before  His  Honour 
Mr.  Justice  Faucett  and  a  jury,  when  on  counsel  for  the  plaintiff 
opening  his  case  to  the  jury  His  Honour  nonsuited  him. 

On  15th  June  a  Rule  niai  for  a  new  trial  was  granted  on  the 
grounds : — 1.  That  the  agreement  between  the  parties  was  not 
terminable  on  1st  April  2.  That  said  agreement  was  not  then 
terminable  by  two  months'  notice. 

Manning,  for  the  plaintiff,  now  moved  to  make  the  Rule  abso- 
lute. Langton  v.  Carleton  (1),  cited  at  the  trial,  is  not  in  point ; 
in  that  case  a  service  for  one  year  only  was  contemplated. 

[Sir  J.  Martin,  C.J.,  referred  to  Brown  v.  Symons  (2).  Win- 
DEYER,  J.,  referred  to  Ryan  v.  Jenhinson  (3).] 

The  agreement  there,  like  that  in  Langton  v.  Carleton  (1), 
contemplated  an  appointment  for  only  one  year,  terminable  on 
three  months'  notice,  which  was  given. 

Salomons,  Q.C.,  and  Pring,  for  the  defendants,  were  not  called 
upon. 

Sir  J.  Martin,  C.J.  It  is  quite  clear  that,  by  this  contract, 
the  plaintiff  was  engaged  for  a  year  from  the  1st  of  April,  and  the 
fact  that  at  that  date  the  company  was  not  in  exbtence  is  imma- 
terial. A  hiring  to  date  from  a  time  previous  to  the  formation 
of  the  company  was  agreed  upon,  and  it  must  be  taken  as  com- 
mencing on  the  day  thus  fixed. 

(1)  L.R.,  9  Ex.  57.  (2)  8  C.B.,  N.S.   208;  29  L.J.,  C.P.  251. 

(3)  25  L.J.,  Q.B.  11. 


Bakk. 
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Although  the  defendants  at  one  time  thought  that  they  could        1882 
determine  the  contract  before  the  expiration  of  a  year  from  1st       ^^ 
April,  they  have,  by  the  payments  previously  made  and  the  money         ^• 
paid  into  Court,  paid  the  plaintiff  a  twelvemonth's  salary  from      Countf 
1st  April.     He  has  had  the  full  benefit  of  his  engagement  just  the 
same  as  if  he  had  remained  in  the  defendants'  service  during  that 
period.    Under  this  agreement  no  notice  of  its  termination  was 
required.    No  doubt  the  arrangement  with  the  plaintiff*  contem- 
plated his  employment  for  a  longer  period  than  twelve  months ; 
but  we  are  not,  because  such  was  in  contemplation  by  the  parties, 
to  r^rd  this  as  an  agreement  for  more  than  twelve  months. 
The  Rule  must  be  discharged. 

WiNDEYER,  J.,  concurred. 

Rule  discharged. 
Attorney  for  plaintiff:  Liddle, 
Attorney  for  defendants  :  Robertson  &  Fisher. 


BROCKSTAYNE  v.  SMITH  and  Others.  ^h^.  I7. 

FiiUe  imprisonment — Arrest  by  special  constable  appointed  by  defendants  for  the  ' 

protection  of  their  property— Liability  of  the  defendants — "Police  Act'*  (19  Vict., 
No.  24),  M.  12,  14. 

C.  WMB  a  special  constable  appointed  by  defendants  (who  were  wharfingers  and 
ihip'owners),  under  section  12  of  the  "Police  Act''  (19  Vict.,  No.  24),  for  the  pro- 
tection of  their  property  and  the  keeping  of  order  on  their  wharf  :  he  was  paid  by 
the  defendants.  C.  arrested  the  plaintifif  and  took  him  into  custody  on  a  false 
charge  of  having  stolen  goods  from  off  the  defendants'  wharf.  In  an  action  by 
plaintiff  against  the  defendants  for  the  false  imprisonment : — 

Held,  that  the  defendants  were  liable  for  the  acts  of  the  special  constable,  G. 

False  Imprisonment.    Plea :  Not  guilty.    Issue  thereon. 

The  defendants,  owners  of  steamships,  trading  under  the  name 
of  Howard  Smith  and  Sons,  on  10th  November  held  an  auction 
at  their  wharf  in  Sydney  of  unclaimed  passengers'  luggage. 
The  plaintiff  attended  at  such  sale  and  purchased  a  portmanteau, 
which  he  paid  for  and  received  from  the  auctioneer.    As  he  was 

W2 
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1882  taking  the  portmanteau  off  the  wharf  by  the  usual  entrance,  one 
Bbockstatnb  Cooke  (a  special  constable  appointed  by  the  defendants,  under 
SioTH  section  12  of  the  '^Police  Act*'  (1),  for  the  protection  of  their 
property)  arrested  him  on  a  charge  of  having  stolen  the  port- 
manteau, and  dragged  him  some  distance  for  the  purpose  of 
locking  him  up.  This  was  the  false  imprisonment  charged.  De- 
fend^its'  manager  was  on  the  wharf,  but  no  reference  was  made 
to  him  by  Cooke. 

The  evidence  of  Edward  E.  Smith,  one  of  the  defendants, 
called  for  the  plaintiff  to  prove  the  appointment  of  Cooke  as 
special  constable,  was  as  follows: — ^"He  (Cooke)  is  a  special 
constable  on  the  wharf,  appointed  by  me.  He  is  paid  by  the 
firm.  On  10th  November  I  believe  he  was  in  our  employ  as  a 
special  constable."  Crosa-eccamined — "He  has  no  power  to  arrest 
or  assault  any  man,  unless  they  commit  themselves,  under  his 
power  as  special  constable.  He  has  no  authority  from  me  or 
from  the  company.  He  has  instructions  to  keep  order  and  good 
discipline  on  the  wharf."  •  Re'eocamined — "  The  authority  of  the 
special  constable  is  to  keep  order  and  discipline,  and  to  protect 
our  property  from  being  stolen.  For  that  purpose  we  got  him 
swom-in  as  a  special  constable." 

The  defendants  called  no  evidence. 

The  action  was  tried  on  1st  and  2nd  June,  1882,  before  His 
Honour  Mr.  Justice  Faucett  and  a  jury.    Verdict  for  plaintiff,  75/. 

On  31st  July,  a  Rule  nUi  was  obtained  to  enter  a  verdict  for 
the  defendants,  or  for  a  new  trial,  on  the  ground  that  there  was 
no  evidence  to  show  the  liability  of  the  defendants  for  the  tres- 
pass complained  of. 

PUcher  (with  him  Salomons,  Q.C.)  for  the  defendants,  now 
moved  to  make  the  Rule  absolute — The  defendants  under  the 

(1)  19  Viot,  No.  24,  860.  12,  enacts: —  peaoe  and  for  the  protection  of  the  in- 

**  In  aU  cases  where  it  shaU  appear  to  habitants  and  the  security  of  the  pro- 

any  police  magistrate  or  any  two  jus-  perty  of  the  inhabitants  thereof,  or  for 

tices  that  any  tumult,  riot,  or  felony  has  the  apprehension  of  any  offenders,  it 

taken  place,  or  may  be  reasonably  ap-  shaU  be  lawful  for  any  police  magia- 

prehended  in  any  city,  town,  or  place,  trate  or  any  two  justices  to  nominate 

and  he  or  they  shaU  be  of  opinion  that  and  appoint    ...    so  many  as  he  or 

the  ordinary  constables  or  officers  ap-  they  may  think  fit  of  the  honaeholdtfs 

pointed  for  preserving  the  peace  are  not  or  other  persons  .   .   .   to  act  as  special 

sufficient  for   the  preservation  of  the  constables.''—;^  OL  Stat,  1759-GO. 
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circumstances  are  not  responsible  for  the  acts  of  Cooke,  who  was       1882 
not  a  servant  of  theirs  at  all,  but  a  special  constable  appointed  Bbockstayni 
by  magistrates  under  the  "Police  Act"  (19  Vict.,  No.  24).  ^^ 

[Sm  J.  Martin,  C.J.  "The  general  rule  that  the  master  is 
answerable  for  every  such  wrong  of  the  servant  or  agent  as  is 
oonmiitted  in  the  course  of  the  service  and  for  the  master's 
benefit,  though  no  express  command  or  privity  of  the  master  be 
proved  .     .     has  been  held  applicable  to  actions  of  false 

imprisonment,  in  cases  where  officers  of  railway  companies, 
intrusted  with  the  execution  of  by-laws  relating  to  imprison- 
ment, and  intending  to  act  in  the  course  of  their  duty, 
improperly  imprison  persons  who  are  supposed  to  come  within 
Ae  terms  of  the  by-laws:"  Barwick  v.  English  Joint-Stock 
Bank  (2),  at  pp.  265-6.  The  principle  on  which  the  liability 
of  a  master  for  the'  acts  of  his  servant  done  for  the  pro- 
tection of  his  property  depends  was  laid  down  by  this  Court 
in  HanUm  v.  Manson  (3),  the  report  of  which  case  is  strictly 
accurate]. 

Cooke  was  not  in  the  position  of  a  servant.  As  a  special 
constable  he  was  armed  with  powers  and  was  given  immunities 
which,  as  mere  custodian  of  our  property,  he  would  not  require: 
section  14  (4).  Having  the  duties  and  responsit)ilities  of  an 
ordinary  constable,  he  was  bound  to  do  things  which,  if  his 
duties  were  confined  to  simply  protecting  the  property  of  the 
defendants,  he  would  not  be  required  to  do.  The  Legislature 
never  intended  that  special  constables,  with  the  duties  and 
immunities  of  ordinary  constables,  should  be  appointed  for  the 
protection  of  the  private  property  of  an  individual  or  a  firm ;  they 
are  only  appointed  where  there  is  a  suspicion  of  "  any  tumult, 
riot  or  felony:"  section  12  (6). 

(2)  L.R.,  2  Ex.  259.  to  all  such  duties  and  responaibilities, 

(3)  2  N.S.W.  L.B.  292.  as  any  constable  duly  appointed  now 

(4)  19  Vict.,  No.  24,  s.  14,  enacts: —  has  within  his  constablewick  by  virtue 
"Every  special  constable  appointed  of  the  common  law,  or  of  any  law, 
under  this  Act  shall  have,  exercise,  and  Statute,  or  Act  of  CounoiL"— 2  OL  Stat. 
enjoy  all  snch  powers,  authorities,  ad-  1760. 

vantages,  and  immunities,  and  be  liable        (5)  See  note  (1)  on  page  276. 
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1882  [Sir  J.  Martin,  C.J.  "  Or  for  the  security  of  the  inhabitants 

Bbockstatnb  thereof."] 

SioTH,  K  the  defendants  are  liable  in  this  case,  they  will  be  answerable 

for  every  act  done  by  a  special  constable  in  protecting  their 
property. 

Stephen,  Q.C.,  and  Want,  for  the  plaintiff,  were  not  called  upon 
to  show  cause. 

Sir  J.  Martin,  C.J.  This  was  an  action  of  false  imprison- 
ment It  appears  that  the  defendants,  who  are  the  owners 
of  steamers,  and  possess  a  wharf  in  this  city,  considered  it 
to  their  interest  for  the  protection  of  their  property,  to  have 
one  of  their  servants  appointed  a  special  constable,  and  for  this 
purpose  they  made  an  application  under  the  19  Vict.,  No.  24, 
s.  14  (6).  Under  that  section  the  appointment  took  place. 
By  section  12  it  is  enacted  [His  Honour  read  the  section  (7)]. 
The  effect  of  this  appointment  was  to  give  this  person — the 
defendants'  servant,  paid  by  them  and  appointed  by  them— 
the  power  of  a  constable  for  the  protection  of  the  defendants* 
property;  it  gave  him  the  right  to  apprehend  any  person  who, 
he  thought,  had  committed  a  felony.  This  person,  armed  at 
their  instance  with  these  very  large  common-law  powers, 
arrested  the  plaintiff,  it  is  conceded,  without  any  cause  whatever, 
and  after  the  arrest  detained  him  in  custody.  The  plaintiff 
brought  an  action  against  the  defendants  for  this  imprisonment, 
and  obtained  a  verdict.  A  Rule  nisi  was  granted  for  a  new  trial, 
on  the  ground  of  misdirection  by  the  judge  who  tried  the  cause, 
because,  it  was  contended,  the  defendants  were  not  liable  for 
what  this  constable  did. 

I  think  His  Honour  was  perfectly  right  in  ruling  as  he  did, 
and  that  when  we  come  to  look  at  the  law  applicable  to  the  case, 
the  grounds  taken  on  behalf  of  the  defendants  are  not  arguable. 
There  is  abimdant  authority  for  holding,  that  where  persons 
apply  to  have  a  special  constable  appointed  for  the  protection  of 
their  property  (which  appointment  confers  the  power  to  arrest), 
and  where  an  aiTest  takes  place  without  cause,  the  persons 

(6)  See  note  (4)  on  puge  277.        (7)  See  note  (I)  on  page  276. 
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employing  the  constable  are  liable.    This  view   is  supported       1882 
by  Edwards  v.  L,  <b  N.  W.  Bailway  Co,  (8),  where,  at  p.  450  brockotatnb 
of  the  report,  Sir  Montague  Smith  says: — "I  am  by  no  means      ^  ^• 
prepared  to  say  that  there  may  not  be  officers  who,  from  the 
special  circumstances  of  their  appointment,  have  power  to  arrest 
offenders  in  the  name  of  the  company ;  for  example,  policemen 
appointed  by  the  company  to  watch  their  stations."    The  same 
was  held  by  this  Court  in  the  case  of  Owston  v.  The  Bank  of  New 
South  Wales  (9). 

I  take  it  therefore  that  the  principle  is  clear,  that  where  a  ser- 
vant of  a  company  is  appointed  for  the  purpose  of  arresting,  at 
his  discretion,  any  person  suspected  of  interfering  with  their  pro- 
perty, then  they  are  liable  if  an  arrest  is  made  without  cause.  It 
must  be  so.  It  does  not  militate  against  this  view  that  there  is 
an  Act  of  Parliament  giving  this  servant  immunity.  The  constable 
may  be  free  from  responsibility,  but  the  persons  who  set  the  law 
in  motion  may  nevertheless  be  made  liable.  Here  the  defendants 
did  not  exactly  set  the  law  in  motion,  but  they  had  this  constable 
appointed  to  act  for  them.  If  they  got  him  clothed  with  these 
large  powers  for  the  protection  of  their  property,  it  is  the  same  as 
if  they  exercised  those  powers  themselves. 

Faucett,  J.  I  have  no  hesitation  about  this  case.  If  a  person 
is  employed  to  do  an  act  or  a  class  of  acts,  he  may  make  his 
employer  liable  if  he  does  those  acts  improperly.  It  is  the  same 
whether  this  person  is  clothed  with  the  office  of  a  constable  or  not. 
If  he  is  employed  to  watch  the  property,  and  is  not  employed 
as  a  special  constable,  the  person  employing  him  would  be  liable. 
If  he  sees  a  man  stealing  his  master's  property,  he  would  be  at 
liberty  to  arrest  the  man  stealing.  If  he  arrests  a  man  who  is 
innocent,  who  has  not  stolen  any  property,  his  master  is  liable.  It 
must  be  that  he  has  some  discretion  given  him  by  his  employers, 
and  if  he  exercises  that  discretion  wisely,  the  employer  is  not 
liable.  But  if  he  exercises  it  improperly  or  badly,  he  will  make 
his  employer  liable.  It  would  be  an  extraordinary  thing  to  say 
that  an  ordinary  servant  employed  like  this  constable  might  stop 
a  man  and  arrest  him  on  a  false  charge,  and  that  his  employer 
(8)  L.R..  6 C.P.  446;  39  L. J.,  C.P.  241.    (9)  Knox  36. 
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1882  could  not  be  made  liable  for  his  acts.  The  employment  of  a 
Brockstaynh  special  constable  makes  the  case  stronger.  The  defendants  got 
g  ^'  him  employed ;  they  gave  him  discretion  to  use  the  powers  given 
him  as  he  thought  best.  If  he  exercises  his  discretion  badly  they 
are  liable  for  his  misconduct.  The  whole  thing  is  quite  clear 
against  these  defendants.  They  employed  him ;  he  was  not  a 
regular  policeman,  but  was  employed  for  the  very  purpose  of 
protecting  their  property. 

As  to  the  immunities  which  he  as  a  special  constable  enjoyed, 
I  concur  with  His  Honour  the  Chief  Justice  that  they  canjiot 
affect  the  view  to  be  taken  of  this  case.  Take  the  case  of  an 
ordinary  constable.  He  arrests  a  man.  He  is  free  from  respon- 
sibility ;  but  the  person  who  puts  him  in  motion  is  liable.  Here 
the  constable  may  be  free,  but  his  employer  is  liable.  His 
employer  obtained  for  him  the  position  to  exercise  the  functions 
of  a  police  officer.  I  am  of  opinion  that  the  defendants  here  are 
liable,  and  that  the  Rule  must  be  discharged. 

WiNDETEB,  J.  It  has  been  argued  in  this  case  that,  because 
the  person  who  made  this  arrest  had  been  appointed  a  special 
constable,  and  by  authority  of  his  office  has  a  personal  immunity, 
that  therefore  the  defendants  are  not  answerable.  I  see  no  force 
in  this  argiunent.  It  is  said  that  the  defendants  gain  no  advan- 
tage, in  obtaining  the  appointment  of  a  special  constable,  and  that 
he  is  in  the  position  of  an  ordinary  servant.  So  far  from  that 
being  the  case,  it  seems  to  me  that  they  obtain  this  great  advan- 
tage that  the  person  appointed  having  the  immunities  of  an 
ordinary  constable,  they  are  likely  to  obtain  the  services  of  a 
much  more  competent  man,  with  more  discretion  and  judg- 
ment, than  if  they  had  appointed  an  ordinary  servant  to 
perform  the  duties  required.  A  person  of  discretion  and 
judgment  would  not  take  that  position  if  it  would  expose 
him  to  the  risk  of  actions  being  brought  against  him.  If  a 
person  knows  he  is  protected  in  this  way,  he  would  be 
more  likely  to  take  the  office  than  if  he  were  exposed  to 
actions  for  what  he  has  done  in  the  performance  of  his 
duty.  The  defendants  have  a  further  advantage,  that  the 
appointment  is  made  by  persons  skilled  in  making  such  appoint- 
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ments;  and  if  the  person  so  appointed  becomes  drunk  and  mis-        1882 
conducts  himself,  they  must  be  held  responsible.  Brockstaynk 

I  concur  with  their  Honours  that  the  appointment  of  such  a      starn. 
person  makes  the  defendants  entirely  responsible  for  what  he 
does  in  the  course  of  his  employment. 

Ride  discha/rged,  with  costs. 

Attorneys  for  plaintiff:  Coonan  &  Ryan, 
Attorneys  for  defendants:  Norton  dk  Smith. 


FOX  V.  MACGREGOR  and  Another,  A^-  3. 

Wrontjful  distress— Levy  in  wrong  house— LiahilUy  of  landlord  for  acts  o/baiUf. 
Plaintiff's  mother,  M.F.,  leased  a  brickyard  at  C.  from  defendants.    She  resided 


)  five  miles  from  the  brickyard.  Plaintiff  resided  with  his  wife  at  C,  near  the 
brick-yard,  in  a  house  which  he  rented  from  N.  The  rent  of  the  brick-yard  being 
in  arrear,  defendants  issued  a  distress  warrant  signed  by  them,  authorising  L.  to 
distrain  "  on  the  goods  and  chattels  in  the  dwelling-house  and  premises  of  Mrs.  F. 
aitaate  at  C."  Defendants  handed  over  the  warrant  to  V.,  an  estate  agent,  for 
execution,  with  written  instructions  of  a  vague  character  as  to  where  the  levy  was 
to  be  made.  V.  appointed  L.,  a  bailiff,  to  execute  the  warrant,  and  gave  him  the 
warrant  and  instructions.  L.,  by  mistake,  levied  on  goods  and  chattels  in  the 
plaintiff's  house  at  C.  The  plaintiff  brought  an  action  of  trespass  to  his  dwelling- 
house  and  recovered  a  verdict.  On  motion  for  a  Rule  for  a  new  trial  on  the  ground 
that  the  defendants  were  not  liable  for  the  act  of  the  bailiff,  L. 

Held,  that  the  warrant  having  been  signed  by  the  defendants,  and  the  instruc- 
tions given  by  them  being  vague,  the  jury  was  justified  in  concluding  that  the 
mistake  arose  by  the  fault  of  the  defendants.    And  the  Rule  was  refused. 

Declaration:  trespass  to  the  plaintiff's  dwelling-house  situate 
at  Canterbury.    Flea  :  Not  guilty.     Issue  thereon. 

The  plaintiff,  Patrick  Fox,  on  4th  February,  1880,  leased  from 
the  defendants,  Charles  G.  Macgregor  and  Thomas  Macgregor,  two 
acres  of  brick-land,  being  portion  of  the  Bramsholl  Farm,  Canter- 
bury, for  the  term  of  five  years,  at  a  yearly  rent  of  40i.,  payable 
monthly. 

On  23rd  June,  1881,  the  plaintiff,  with  the  assent  in  writing  of 
the  defendants,  transferred  his  interest  in  the  lease  to  his  mother, 
"  Margaret  Fox,  widow,  of  Croydon."    At  the  time  of  the  assign- 


282  CASES  AT  LAW.  [N.  S.  W.  R, 

1882        ment,  and  thereafter,  the  plaintiff  resided  with  his  wife  Mary  at 

Y^       a  cottage  which  he  rented  from  Mr.  Kandolph  Nott,  at  Canter- 

^     ^'  bury,  some  short  distance  from  the  brickfield  on  which  he  carried 

on  the  business  of  brickmaking.     His  mother  lived  some  five 

miles  distant  at  Croydon. 

The  rent  of  the  brickfield  being  in  arrear,  the  defendants  issued 
a  distress  warrant,  signed  by  them,  in  the  following  terms : — "We, 
Thomas  Macgregor  and  Charles  Grant  Macgregor,  of  Sydney, 
do  hereby  authorise  you,  A.  Llewelljm,  of  Sydney,  to  distrain 
the  goods  and  chattels  in  the  dwelling-house  and  premises 
of  Mrs.  Fox,  situated  at  Canterbury,  for  the  sum  of  16L  13«.  4d., 
being  the  amount  of  rent  due  to  us  for  the  same  on  the  12th 
day  of  February,  1882,  and  to  proceed  thereon  for  the  recovery  of 
the  said  rent  as  the  law  directs." 

The  defendants  handed  over  the  warrant  to  Mr.  H.  Vaughan, 
an  estate  agent,  for  execution,  with  written  instructions  as  to 
where  the  levy  was  to  be  made.  These  instructions  were  in  the 
following  terms: — "Train  to  Croydon  Station;  turn  off  road  to 
left;  cross  Liverpool  Road,  also  Greenhills  Estate,  until  see  large 
board  Croydon  Park ;  down  large  avenue  (Croydon)  till  bridge 
acrossCook*sRiver;  see  brickfield."  Vaughan  appointed  Llewellyn 
as  bailiff,  and  handed  over  to  him  the  distress  warrant  and  the 
written  instructions. 

The  bailiff  took  the  warrant  and  instructions,  and  went  to 
Croydon  Station.  He  did  not  go  to  the  brickfield,  but  went  to 
the  plaintiff^s  house,  and  asked  whether  Mrs.  Fox  lived  there. 
On  being  answered  in  the  affirmative,  he  entered  the  house  and 
made  a  levy  on  the  plaintiff's  goods  and  chattels.  He  remained 
in  the  house  for  three  days,  but  left  on  the  mistake  being  dis- 
covered^ 

At  the  trial  on  23rd  June,  before  Mr.  Justice  Fav/sett  and  a 
jury,  evidence  of  the  facts  above  set  out  was  given.  Neither 
Vaughan  nor  the  defendants  were  called  as  witnesses ;  nor  was 
there  any  evidence  of  any  verbal  instructions  given  by  the 
defendants  as  to  the  place  where  the  levy  was  to  be  made. 

No  evidence  was  called  for  the  defendants. 

His  Honour  told  the  jury  that,  if  the  instructions  given  by  the 
defendants  were  of  such  a  kind  as  to  reasonably  lead  the  bailiff 
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to  go  where  he  did,  and  levy  the  distress  there,  the  defeniants        1882 

were  liable;  but  if  the  jury  thought  otherwise,  then  the  defendants        y^ 

rere  not  liable. 

The  jury  found  for  the  plaintiff— damages,  501. 


were  not  liable.  MaooLgor. 


Want,  for  the  defendants,  now  moved,  pursuant  to  leave  re- 
served, for  a  Rule  nisi  for  a  new  trial  on  the  grounds  (inter 
alia) — That  His  Honour  ought  to  have  directed  a  verdict  for  the 
defendants  on  the  grounds  that,  upon  the  evidence,  the  defendants 
were  not  liable  for  the  acts  of  the  bailiff. 

The  mistake  was  the  bailiff's,  not  ours.  He  had  special  instruc- 
tions given  him.  He  went  down  the  avenue,  crossed  the  bridge, 
and  came  in  sight  of  the  brickfield,  and  then  returned  to  the 
plaintiff's  house.  His  instructions  were  to  go  to  Mrs.  Fox's 
house,  and  he  was  not  authorised  to  go  to  Mr.  Fox's  house.  The 
bailiff  is  not  a  general  agent  or  servant,  but  an  agent  appointed 
specially  to  do  a  particular  thing;  and  if  he  does  a  different 
thing,  his  employer  is  not  liable.  Would  a  bailiff  like  Llewellyn 
be  entitled  to  levy  in  the  house  of  Mr.  Smith,  when  he  has  been 
authorised  to  levy  in  the  house  of  Mr.  Brownl 

[SiK  G.  Innes,  J.  The  warrant  signed  by  the  defendaaits  author- 
ised a  levy  in  the  dwMing-house  of  Mrs.  Fox,  whereas  the  rent 
was  due  in  respect  of  the  brickfield.  Are  you  not  responsible 
for  &iling  to  give  sufficient  instructions ;  is  not  the  question  for 
the  jury  whether  the  instructions  given  were  such  as  would  have 
led  to  a  misfeasance  by  the  bailiff?] 

There  is  a  great  difference  between  the  amount  of  negligence 
which  it  would  be  necessary  to  prove  in  a  case  like  this,  and 
the  negligence  which  would  excuse  a  bailiff  when  sued  by  his 
employer  for  a  non-feasance. 

Faucett,  J.  This  is  one  of  those  cases  in  which  hardship  may 
have  been  imposed  upon  the  defendants,  but  in  which  it  is  out  of 
our  power  to  relieve  them  from  liability.  This  is  an  action  of 
trespass  brought  to  recover  damages  in  consequence  of  a  bailiff 
appointed  to  distrain  for  rent  having  distrained  in  the 
wrong   place,  and    on    the    premises    of    the    wrong    person. 
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^^^       The  warrant  is  signed  by  the  defendants;  and  although  Mr. 

Fox        Vaughan  is  their  agent,  and  would  be  liable  to  the  plaintiff,  it  is 
Macgkboor.  quite  clear  that  this  warrant,  having  been  issued  by  the  defend- 
ants, the  defendants  are  liable.    That  gets  rid  of  any  other  objec- 
tion, and  shows  that  for  anything  that  occurred  after  that  warrant 
was  signed,  the  Macgregors  are  liable. 

The  rent  was  due,  no  doubt,  but  it  was  due  on  a  brickfield 
which  the  defendants  had  let  to  the  plaintiff's  mother,  not  to  the 
plaintiff.  The  brickfield  had  been  previously  held  by  him,  and 
he  transferred  it  to  his  mother  with  the  defendants'  consent.  He 
carried  on  the  business  of  brickmaking  in  the  name  of  his 
mother,  and  it  was  known  to  the  landlords  to  be  his  mother's. 
The  warrant  distinctly  says  the  bailiff  is  to  distrain  on  the 
goods  and  chattels  in  the  dwelling-house  and  premises  of  Mrs. 
Fox.  If  a  landlord  gives  instructions  which  are  vague  in  them- 
selves, the  bailiff  may  be  liable,  and  the  person  who  gives  him  the 
instructions  will  be  liable;  and  the  Macgregors  are  liable. 
Supposing  there  were  two  Mrs.  Foxes,  one  a  tenant  to  the 
Mai^egors  and  the  other  not.  The  warrant  would  be  to  go  to 
the  house  of  the  Mrs.  Fox  who  was  the  tenant ;  and  if  the  bailiff 
went  to  another  house,  he  would  be  liable.  If  the  instructions 
are  so  carelessly  drawn  as  to  fairly  mislead  the  bailiff,  the  land- 
lord would  be  liable.  In  addition  to  the  warrant,  the  bailiff 
received  the  following  instructions.  [His  Honour  read  the  in- 
structions above  set  out.]  These  instructions  were  written  under 
the  belief  that  the  warrant  was  correct.  The  lease  was  not  pro- 
duced; and  the  defendants  were  possibly  not  able  to  give  an 
account  of  the  real  instructions  which  they  did  give.  If  they  had 
gone  into  evidence  it  might  have  been  shown  that  they  were 
perfectly  free  from  any  liability,  and  that  Vaughan  was  the  only 
person  liable.  Where  a  defendant  relies  upon  the  weakness  of  the 
plaintiff's  case,  and  thus  causes  a  difficulty  which  he  might  have 
removed  by  calling  evidence,  the  jury  may  find  that  the  fault 
was  on  the  side  of  the  defendant  himself.  It  appears  to  me  that 
there  was  a  want  of  sufficient  instructions  to  the  bailiff. 

We  are  told  that  the  house  entered  by  the  bailifi  was  not  the 
house  of  a  Mrs.  Fox  at  all,  but  that  it  was  Mr.  Fox's ;  and  that 
therefore  the  bailiff  did  not  follow  the  instructions  given  by  the 
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warrant.    But  we  cannot  require  a  person  in  the  position  of  this  1882 

bailiflF  to  know  that  Mrs.  Fo:x  means  a  sole  woman  acting  inde-  ^ax 

pendently ;  especially  when  we  find  that  a  Mr.  Fox  resided  in  ^  ^' 
the  neighbourhood.     The  Rule  must  be  refused. 

WiNDEYEB,  J.,  and  Sir  G.  Innes,  J.,  concurred. 

RtUe  refused. 

Attorneys  for  plaintiff:  Janes  Jk  Jones. 
Attorney  for  defendants:  Colyer, 


BARNETT  r.  THE  CITY  MUTUAL  FIRE  INSURANCE  COMPANY.        Aug.  17,  21. 

Fire  insurance  —  Policy  —  Arbitration  clause  —  Condition  precedent — Waiver  by       Sept,  1. 

conduct. 

A  policy  of  fire  insurance  under  seal  was  made  subject  to  conditions  endorsed 
thereon.  By  clause  13  of  the  condition^  "  if  any  difference  shall  arise  between 
the  company  and  the  assured  in  the  adjustment  of  any  claim  for  loss  or  damage, 
the  amount,  if  any,  to  be  paid  by  the  company  shall  ...  be  submitted  to  arbitra- 
tion, &C.  .  .  and  the  assured  shall  not  be  entitled  to  commence  or  maintain  any 
action  at  law  .  .  .  upon  this  policy  until  the  amount  of  the  loss  shall  have  been 
referred  and  determined  as  hereinbefore  provided."  By  clause  14  no  action  shall 
be  brought  against  the  company  on  the  policy,  unless  commenced  within  six 
months  after  the  loss.  The  premises  insured  were  damaged  by  fire,  and  the 
assured  and  the  company  entered  into  negociations  for  the  appointment  of  arbitra- 
tors. While  these  negociations  were  still  incomplete  (the  parties  having  differed 
as  to  the  appointment  of  the  company's  arbitrator,  and  as  to  the  terms  of  the 
reference),  the  assured  issued  his  writ  just  before  the  expiration  of  the  six  months 
mentioned  in  clause  14.  The  submission  to  arbitration  was  made,  but  no 
arbitration  was  entered  into,  and  no  award  was  made.  At  the  trial,  the  jury 
returned  a  verdict  for  the  plaintiff,  and  found  specially  that  the  defendant 
company  had  exonerated  the  plaintiff  from  settling  the  claim  by  arbitration  by 
n^lecting  or  refusing  to  proceed  to  arbitration.  On  motion  to  set  aside  the 
verdict  and  enter  a  nonsuit  :— 

i7f/(2,— that,  by  the  policy,  an  adjustment  of  the  claim  by  arbitration  pursuant  to 
clause  13  was  a  condition  precedent  to  the  plaintiff's  right  to  bring  an  action  on 
the  policy  for  any  loss  by  fire ;  and  that  the  facts  proved  did  not  support  the 
finding  of  the  jury,  that  the  defendant  company  released  or  exonerated  the 
plaintiff  from  a  performance  of  that  condition.  And  a  Rule  was  made  absolute 
to  enter  a  nonsuit. 

Declaration  on  a  policy  of  fire  insurance,  under  seal,  by 
which  the  defendants  agreed  that  from  20th  April,  1881,  until 
20th  April,  1882,  and  for  so  long  afterwards  as  the  policy  should 
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1882        be  renewed,  *'  the  said  company  shall  be  subject  and  liable  to  pay, 
Barnbtt    reinstate,  or  make  good  to  the  assured  .  .  .  such  loss  or  damage 
City  Mutual^    shall    be    occasioned    by  fire  ...  to  the  property   above- 
FireInsur.  mentioned    and    hereby  insured,  not  exceeding  in   such   case 
respectively  the  sum  or  sums  hereinbefore  severally  specified  and 
stated  against  such  property.     Provided  always  that  this  insur- 
ance shall  at  all  times,  and  under  all  circumstances,  be  subject 
to  the  conditions  and  stipulations  printed  on  the  back  hereof, 
which  conditions  and  stipulations  constitute  the  basis  of  this 
insurance,  and  are  to  be  considered  as  incorporated  and  forming 
part  of  this  policy." 

The  following,  among  the  conditions  printed  on  the  back  of  the 
policy,  and  set  out  in  the  declaration,  were  referred  to  during  the 
argument : — 

VIII.  The  assured  by  this  policy  stutaiiiing  any  loss  or  damage  shall  .  .  . 
produce  and  hand  over  for  examination  at  the  office  of  this  company  or  their  agent, 
whenever  and  as  often  as  may  be  required,  all  his  or  their  books  of  account,  bank 
books,  vouchers,  invoices,  duplicates,  or  copies  thereof,  and  such  other  evidence  as 
the  company  may  require,  with  particulars  of  any  other  insurances  on  the  same 
property,  and  unless  such  account  (verified  when  required  as  aforesaid)  shaU  be 
delivered  within  the  time  aforesaid,  and  unless  such  other  evidence,  if  required, 
and  such  particulars  shaU  be  produced  in  manner  aforesaid,  neither  the  whole  nor 
any  part  of  such  loss  shaU  be  payable  or  recoverable. 

XIII.  If  any  difference  shall  arise  between  the  company  and  the  assured  in 
the  adjustment  of  any  claim  for  loss  or  damage,  the  amount,  if  any,  to  be  paid  by 
the  company  shall,  whether  the  right  to  recover  on  the  policy  be  disputed  or  not, 
and  independently  of  aU  other  questions,  be  submitted  to  arbitration  in  such 
manner  as  is  now  or  may  be  hereafter  provided  by  any  statute  regulating  the 
reference  of  disputes  or  questions  affecting  companies  to  arbitration,  or  if  there  be 
no  such  statute  in  force  one  arbitrator  shaU  be  appointed  by  the  company  and  one 
by  the  assured,  and  in  case  of  the  arbitrators  differing  therein,  the  amount  ahaU 
be  submitted  to  the  arbitration  of  an  umpire,  to  be  chosen  by  the  arbitrators  before 
they  proceed  to  act,  and  the  award  of  the  arbitrators  or  umpire  shaU  be  conclusive 
evidence  of  the  amount  of  the  loss ;  and  the  assured  shall  not  be  entitled  to  com- 
mence or  maintain  any  action  at  law,  or  suit  in  equity  upon  his  policy  until  the 
amount  of  the  loss  shall  have  been  referred  and  determined  as  hereinbefore  pro> 
vided,  and  then  only  for  the  amount  so  awarded. 

XIV.  No  suit  or  action  of  any  kind  against  the  company,  for  the  recovery 
of  any  claim  upon,  under,  or  by  virtue  of  this  policy,  shaU  be  sustainable  in  any 
Court  of  law  or  equity  unless  such  suit  or  action  shaU  be  commenced  within  six 
months  next  after  any  loss  or  damage  shaU  have  occurred;  and  in  case  any  such 
suit  or  action  shall  be  conmienced  after  the  expiration  of  six  months  next  after 
such  loss  or  damage  shaU  have  occurred,  the  lapse  of  time  shall  be  taken  and 
deemed  as  conclusive  evidence  against  the  validity  of  the  claim. 

The  first  count  alleged  a  performance  by  the  plaintifi*  of  all 
conditions  precedent  necessary  to  entitle  him  to  bring  the  action. 
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2.  The  second  count  alleged  the  performance  of  all  conditions       i882 
except  that  of  adjusting  the  claim   by  arbitration  within  the     babnkt 
meaning  of  condition  13  of  the  policy;  and,  as  to  this,  alleged  ^     ^• 
that  the  plaintiff  invited  and  required  the  defendants  to  proceed  Fire  Insur- 
to  settle  the  said  difference  by  arbitration,  and  was  always  ready 
and  willing,  &c.,  but  the  defendants  neglected  and  refused  to 
settle  the  said  claim  and  difference  by  arbitration,  as  aforesaid, 
and  wrongfully  exonerated   and  discharged  the  plaintiff  from 
settling  the  claim  and  difference  by  arbitration  in  accordance  with 
the  said  13th  condition.     3.  The  third  count  was  for  breach  of  the 
covenant  in  the  13th  condition  to  settle  the  claim  and  difference 
by  arbitration. 

Pleas : — 5.  As  to  the  first  count:— That  the  plaintiff  did  not, 
although  reasonably  required  to  do  so  by  the  defendants,  produce 
his  books  of  account,  vouchers  and  other  evidence  required  by 
defendants,  according  to  the  8th  condition  of  the  policy.  7.  To 
the  first  count : — That  the  amount  to  be  paid  by  the  defendants 
to  the  plaintiff  in  respect  of  the  said  loss  and  damage  had  not, 
before  the  commencement  of  this  action,  nor  hereto  up  to  the 
present  time,  been  submitted  to  arbitration,  nor  determined  by 
arbitration  as  required  by  the  13th  condition.  8.  As  to  the 
second  count : — ^That  the  plaintiff  did  not  invite  and  require  the 
defendants  to  proceed  to  settle  their  said  differences  by  arbitration 
as  alleged.  9.  That  the  plaintiff  was  not  always  ready  and  willing 
to  settle  the  said  differences  by  arbitration.  10.  That  the  defend- 
ants did  not  neglect  and  refuse  to  settle  the  said  claim  by  arbitra- 
tion,and  did  not  exonerate  and  discharge  the  plaintiff  from  settling 
the  said  claim  and  differences  by  arbitration.  11.  As  to  the  third 
count : — That  the  defendants  did  not  neglect,  delay,  or  refuse  to 
proceed  in  the  said  arbitration.  12.  That  the  defendants  were 
always  ready  and  willing  to  settle  the  said  claim  and  differences  by 
arbitration,  but  the  plaintiff  wholly  neglected  and  refused  so  to  do. 

Issues  upon  the  defendants'  pleas  respectively. 

At  the  trial  on  22nd,  23rd,  25th,  26th,  29th  and  30th  May, 
1882,  before  Windeyer,  J.,  and  a  jury,  proof  was  given  of  the 
making  of  the  policy,  which  was  to  cover  loss  by  fire  to  the 
amount  of  lOOOi.,  on  buildings  of  the  plaintiff  at  Narrandera. 
The  fire  took  place  on  1st  May,  1881. 
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1882  Evidence  was  given  that,  after  the  fire,  the  defendants  made 

Barnett    application,  orally  and  by  letter,  to  the  plaintiff,  who  had  abo 

City  Mutual  carried  on  business  at  a  store  in  Wagga,  to  produce  his  pass-book 

Fire  Insub-  at  the  Wagga  branch  of  the  bank,and  that  the  plaintiff  neglected 

to  produce  that  pass-book.    On  the  other  hand,  the   plaintiff 

denied  that  he  had  been  asked  for  the  book,  and  denied  that  he 

had  received  any  letter  to  the  effect  stated. 

The  correspondence  between  the  parties  as  to  the  carrying  out 
of  the  arbitration  provided  by  clause  13  of  the  conditions  is  as 
follows: — 

On  3rd  August,  1881,  plaintiff's  solicitor.  Levy,  wrote  to  Free- 
hill,  defendants'  solicitor,  stating  that,  as  the  three  months  limited 
for  the  payment  of  the  amount  of  the  loss  under  clause  9  of  the 
policy  had  expired,  he  requested  payment  without  further  delay; 
and  he  stated  that  he  was  prepared  to  leave  the  question  as  to  the 
amount  to  be  settled  by  arbitration,  as  provided  by  clause  13;  he 
named  S.  H.  Smith  as  plaintiff's  arbitrator. 

On  10th  August,  Freehill  replied,  notifying  appointment  of 
Walter  Church  as  defendants'  arbitrator,  and  asking  for  draft 
reference. 

On  15th  August,  the  draft  reference  was  sent  On  24th,  Levy 
wrote,  pressing  for  return  of  draft. 

On  30th  August,  draft  was  returned  with  alterations,  with  a 
statement  that  if  plaintiff  furnished  particulars,  showing  the 
quantities  of  the  articles  destroyed,  and  the  respective  prices  of 
each,  "  possibly  no  reference  would  be  required." 

On  1st  September,  Levy  wrote  that  he  could  not  consent  to  the 
alterations  proposed,  and  stating  that  he  had  been  informed  that 
the  plaintiff  had  complied  with  clause  8  of  the  policy  by  giving 
particulars  of  his  loss. 

By  letter  of  same  date,  Freehill  replied,  insisting  on  his  altera- 
tions, one  of  which  was  that  the  plaintiff  should  bear  the  costs  of 
the  reference. 

During  September,  and  the  greater  part  of  October,  several 
letters  passed  between  the  plaintiff  and  his  solicitor  and  the 
defendants'  manager,  Murphy,  and  their  solicitor.  These  letters 
referred  wholly  to  the  further  particulars  of  his  loss,  which  the 
defendants  required  the  plaintiff  to  furnish  them  with. 
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On  27th   October,  Levy  wrote  to  Freehill: — ^"As  the  time        1882 
limited  by  the  policy  within  which  my  client  can  bring  an  action     Babnett 
against  the  insurance  company  in  respect  of  his  claim  will  expire  ^^^  ^ 
on  Monday  next,  I  write  to  you  in  the  hope  that  we  may  remove  Fibk  Insitr. 
the  difficulties  standing  in  the  way  of  arbitration,  and  so  avoid    ^^^'     ^' 
litigation.    The  first  difficulty  is  that  my  client  and  I  have 
received  information  (which  we  believe  to  be  reliable)  to  the 
effect  that  a  reinsurance  of  portion  of  the  risk  on  the  property  in 
question  was  effected  by  your  clients  with  the  company  of  which 
Mr.  Walter  Church,  the  arbitrator  appointed  by  your  clients,  is 
manager.     We  therefore  consider  that  Mr.  Church  is  not  an 
impartial  person,  and  should  not  be  named  as  arbitrator;  and 
we  object  to  his  appointment.     Should  an  impartial  person  be 
nominated  by  your  clients  in  the  room  of  Mr.  Church,  I  am 
willing  to  accept  the  alterations  made  by  you  in  the  draft  sub- 
mission for  reference,  save  only  that  which  relates  to  the  costs  of 
the  arbitration.     .     .     .     My  client  informs  me  that  he  has  com- 
plied with  the  conditions  of  the  policy  as  far  as  possible,  and  has 
given  all  the  information  he  possibly  can,  and  also  handed  to  your 
clients  all  books,  papers,  and  documents  that  are  procurable  by 
him.    I  have  now  to  inform  you  that  unless  some  satisfactory 
arrangement  be  made  during  to-morrow  (Friday),  I  shall  have  no 
alternative  but  to  issue  a  writ  against  your  clients  in  respect  of 
my  client's  claim  on  Saturday  morning  next." 

Levey  gave  evidence  at  the  trial  that  on  28th  he  saw  Freehill, 
and  arranged  the  form  of  the  draft  reference,  and  withdrew  his 
objectioas  to  Church  acting  as   arbitrator.      Freehill,  however, 
denied  that  he  saw  Levy  before  4th   November,  after  Levy's 
receipt  of  his  letter  of  3rd  November;  and  that  then,  for  the  first 
time,  he  withdrew  all  objections  to  the  defendant's  arbitrator, 
and  approved  of  the  draft  submission. 
On  29th  October,  the  writ  in  this  action  was  issued. 
On  3rd  November,  Freehill  wrote  in  reply  to  Levy's  letter  of 
27th    October,    denying    that    Church   was   interested  in  the 
plaintiffs  claim,  and  resisting  plaintiffs  objection  to  his  appoint- 
ment   as   arbitrator.      He    also    noticed    that    the    writ    had 
been  issued,  and  called  Levy's  attention  to  clause  13  of  the 
conditions. 
N.S.W.E.,  Vol.  IIL,  Law.  X 
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1882  On  8th  November,  Levy  sent  Freehill  the  draft  submission, 

Barnvtt    wi*^^  duplicate  engrossed  and  executed  by  the  plaintiff,  for 
Qj^^         execution  by  the  defendants. 

PiBB  Insxtr.  On  14th,  Levy  wrote,  and  again  on  24th,  saying  that  if  he 
did  not  receive  the  submission  to  arbitration  duly  executed  by 
the  defendants  before  the  28th,  he  should  deem  the  non-receipt 
thereof  as  a  refusal  on  the  part  of  the  defendants  to  submit  the 
matter  to  arbitration,  and  should  proceed  with  the  action. 

On  30th  November,  Freehill  replied,  returning  the  engrossment 
in  duplicate,  and  stating  that  his  clients  were  still  prepared  to 
refer  to  arbitration.  The  defendants  did  not  execute  the 
reference,  nor  were  any  further  steps  taken  by  either  .party  to 
have  the  claim  adjusted  by  arbitration. 

On  1st  December,  the  writ  was  served,  and  on  14th  December, 
the  declaration  was  filed. 

The  jury  found  for  the  plaintiff,  with  damages  700{.,  and 
answered  questions  left  to  them  by  His  Honour  as  follows: — 
2.  Did  the  plaintiff,  being  reasonably  required  to  do  so,  produce 
his  books  of  account  and  vouchers?  Answer — Yes.  4.  Was  the 
plaintiff  willing  to  settle  the  differences  by  arbitration?  Answer 
— Yes.  5.  Did  the  defendants  exonerate  the  plaintiff  from 
settling  the  claim  by  arbitration,  by  neglecting  or  refusing  to 
proceed  to  arbitration  ?     Answer  —Yes. 

On  2nd  August,  Want  {Heydon  with  him)  for  the  defendants 
pursuant  to  leave  reserved,  applied  for,  and  obtained  a  Rule  nim 
to  set  aside  the  verdict  and  enter  a  nonsuit  or  for  a  new  trial,  on 
the  grounds: — 1.  That  the  verdict  was  against  evidence  and  the 
weight  of  evidence.  2.  That  His  Honour  should  have  directed  the 
jury  that,  the  policy  of  insurance  being  under  seal,  the  plaintiff 
could  not  be  released  or  exonerated  by  parol,  or  by  any  document 
except  one  under  seal,  from  any  of  its  conditions.  3.  That  His 
Honour  should  hava  directed  the  jury  that,  under  the  arbitration 
clause  in  the  policy,  the  defendants  could  not  have  prevented, 
exonerated,  or  discharged  the  plaintiff  from  going  to  arbitration. 
4.  That  His  Honour  should  have  directed  the  jury  that  the 
neglect,  delay  or  refusal  of  the  defendants  to  settle  the  said  claim 
by  arbitration,  or  to  proceed  in  the  said  arbitration  was  imma- 
terial.   5.  That  there  was  no  evidence  of  any  consent  by  the 
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defendants  to  revoke  the  agreement  to  refer  to  arbitration  con-        1882 

tained  in  the  policy.     6.  That  His  Honour  ought  to  have  non-     Barnett 

suited  the  plaintiff  upon  the  points  reserved  at  the  trial.  qjt^  Mutual 

Firs  Insur- 

Eeydon  {Salomons,  Q.C.,  and  Want  with  him),  for  the  defen-  ^^'  ^^' 
dants,  now  moved  to  make  the  Rule  absolute — ^The  agreement  to 
refer  to  arbitration  is  subject  to  the  general  law  relating  to  arbi- 
tration. By  section  102  of  37  Vict.,  No.  19  (1),  the  parties  to  the 
reference  were  bound  by  it.  Neither  party  could  refuse  to  go  on; 
and  if  one  party  refused,  the  other  might  go  on  without  him. 
We  were  prepared  and  willing  to  go  on  with  the  arbitration;  they 
broke  off  the  negotiations  and  began  this  action.  The  arbitration 
is  only  to  settle  the  amount  for  which  the  insurance  company 
may  be  liable. 

[Sm  J.  Martin,  C.J.  If  one  of  the  parties  were  dissatisfied 
with  the  finding  of  the  arbitrators,  or  if  the  arbitrators  found 
that  no  fire  had  taken  place,  the  same  inquiry  must  be  gone  over 
again  in  an  action  at  law]. 

We  maintain  that  an  award  by  the  arbitrators  is  a  condition 
precedent  to  bringing  this  action,  and  this  condition  precedent 
has  not  been  complied  with:  Scott  v.  Avein/  (2).  In  Dawson  v. 
Fitzgerald  (8),  where  an  agreement  to  refer  to  arbitration  was 
pleaded,  Jessel,  M.R.,  says  (p.  260),  "I  take  the  law  as  settled 
by  the  highest  authority — the  House  of  Lords — ^to  be  this: — 
There  are  two  cases  where  such  a  plea  as  the  present  is  successful: 
First,  where  the  action  can  only  be  brought  for  the  sum  named 
by  the  arbitrator;  secondly,  where  it  is  agreed  that  no  action 
shall  be  brought  till  there  has  been  an  arbitration,  or  that 
arbitration  shall  be  a  condition  precedent  to  the  right  of  action." 
The  first  case  put  by  the  Master  of  the  Rolls  is  the  case  here.  In 
Edwards  v.  Aberayron  Mutual  Ship  Insurance  Society  (4),  the 
same  principle  is  stated  in  different  words.  In  Elliott  v.  Royal 
Exchxinge  Assurance  Company  (5),  words  not  so  strong  as  in 
this  case  were  held  by  KeHy,  C.B.,  Martin,  B.,  and  Pigott,  B., 
(Bramfiwell,  B.  dissenting),  to  amount  to  a  condition  precedent. 

(1)  1  01.  Stot.  284.  (4)  1  Q.B.D.  563. 

(2)  6  H.L.  Caa.  511 ;  25.L.J.,  Ex.  217.       (6)  L,R.,  2  Ex.  237. 

(3)  2  Ex.  Div.  257. 

X2 
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1882        In  Tredwen  v.  Holman  (6),  a  policy  of  marine  insurance  contained 

Barnbtt     ^^  agreement  to  refer  disputes  to  arbitrators  "  whose  award  shall 

Cnr  Mutual  ^'^^  ^^  final;  and  no  action  at  law  shall  be  brought  until  the 

FniBlNsuR-  arbitrators    have    given  their  decision/*      And    Pollock,    C.B., 

AMOK  Coy 

Martin,  B.,  Bramwell,  B.,  and  Wilde,  B.,  held  that  the  agreement 
was  valid  within  the  rule  in  Scott  v.  Avery  (7);  and  that,  under 
it,  a  reference  to  arbitration,  or  an  offer  to  refer,  was  a  condition 
precedent  to  a  claim  on  the  policy. 

[Sir  J.  Martin,  C.J.  In  that  case  the  condition  was  that  no 
action  should  be  brought  until  the  decision  of  the  arbitrators;  it 
was  not  like  a  condition  which  attempted  to  shut  out  the  Court 
from  hearing  the  action.   There  is  no  need  for  you  to  go  further.] 

The  plaintiff  says  that  we  prevented  him  from  going  to  arbitra- 
tion; but  the  delay  was  caused  by  his  own  fault.  A  day  or  two 
before  the  writ  in  this  action  was  issued,  he  raised  an  objection 
to  our  arbitrator,  and  afterwards  withdrew  the  Objection. 

[Sir  J.  Martin,  C.J.  The  plaintiff  must  bring  his  action 
within  the  six  months,  although  the  arbitration  may  have  begun; 
that  is  a  hardship.] 

The  plaintiff  may  push  on  the  arbitration.  Besides,  he 
accepted  the  conditions  of  the  policy  by  which  a  reference  to 
arbitration  and  a  decision  by  the  arbitrators  is  made  a  condition 
precedent  to  bringing  an  action. 

We  submit  also  that  there  can  be  no  exoneration  by  parol  of 
the  performance  of  a  condition  precedent  contained  in  a  docu- 
ment under  seal.  In  Fitch  v.  Liverpool  and  London  Fire  and 
Life  Insurance  Company  (8),  Sir  A.  Stephen,  C.J.,  at  p.  109, 
quotes  West  v.  Blakeway  (9)  that  there  can  be  no  parol  waiver 
of  a  contract  under  seal:  Harris  v.  Ooodwyn  (10).  We  submit 
that  the  condition  precedent  was  unwaived  and  uncomplied  with. 

PUcher  and  Cohen  (C,  B,  StepJten  with  them),  for  the  plaintiff 
showed  cause — The  defendants  are  estopped  by  their  conduce 
from  setting  up  the  arbitration  clause.     On  8th  November  the 

(6)  31  L. J.,  Ex.  398.  (9)  2  M.  &  G.  729;  3  Soott  N.R.  199. 

17)  5  H.L.  Cas.  611;  25L.J.,  Ex.  217.        (10)  2M.  &  G.  465;  2  Scott,  N.R.  459; 
(8)  1  S.C.R.  39.  9  Dowl.  409. 
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plaintiff,  having  signed  a  submission  to  arbitration,  sent  it  to  the        1882 
defendant  company.    On  14th,  his  attorney  wrote  urging  them  to     Barnxtt 
execute  it  and  return  it  to  him;  on  24th,  he  again  wrote  urging  city Mutual 
them  to  complete,  and  adding  that  if  he  gets  no  answer  he  will  ^»»  Insub- 
consider  they  have  refused  to  go  to  arbitration.     He  gets  no 
answer,  and  on  1st  December  he  serves  the  writ.      If  he  had 
delayed  beyond  November  in  issuing  the  writ  he  would  have 
been  out  of  time.    Defendants,  by  their  conduct,  are  plainly 
estopped  from  relying  on  the  arbitration  clause  as  a  defence. 

Then  as  to  the  waiver  of  the  condition  by  the  defendants, 
all  that  was  decided  by  West  v.  Blakeway  (11)  was  that  where  a 
contract  was  made  under  seal,  a  subsequent  agreement  to  vary 
the  terms  of  such  a  contract  must  also  be  under  seal. 

[WiNDEYEK,  J.  Would  not  a  waiver  of  a  contract  be  a 
variation?] 

In  Doe  V.  Gladwin  (12),  Patteson,  J.,  delivering  the  judgment 
of  the  Gourt,  says,  p.  963 : — "  It  seems,  however,  suflScient  to 
observe  that  no  case  has  gone  to  the  length  of  intimating  that  a 
breach  of  covenant  can  be  justified  by  a  parol  license  to  break  it. 
That  would  be  to  confound  well-established  legal  principles.*' 
And  in  Hayvxird  v.  Bermett  (13),  Wilde,  C.J.,  at  p.  423,  says: — 
"  If  an  obligee  prevents  the  performance  of  the  condition  of  the 
bond,  it  is,  as  against  him,  equivalent  to  performance."  In  West 
V.  Blakemay  (11),  as  reported  by  Scott,  Tindal,  C.J.,  says,  at  p.  216: 
"The  arguments  derived  from  conditions  that  ai*e  waived  or 
rendered  impossible  of  performance  seem  to  me  not  necessarily 
to  be  applicable  to  the  case  of  covenants  under  seal;"  and 
Boeanquet,  J.: — ''  I  agree  that  if  the  covenantee  by  any  act  of  his 
own  prevents  the  performance  of  the  covenant,  he  cannot  maintain 
an  action."  And  CoUman,  J.: —  "  It  is  true  that  if  the  covenantee 
himself  prevents  the  covenantor  from  performing  his  covenant, that 
will  afford  a  defence."  In  Pickering  v.  Cape  Town  Railway  CoTn- 
pcmy  (14),  Cranworth,  L.C.,  after  saying  that  the  parties  could  not 
by  an  agreement  to  refer  oust  the  jurisdiction  of  the  Court,says,  at 
p.  89 : — "  The  Vice-Chancellor  might  have  come  to  a  correct  con- 

(U)    2  M.  &  Q.  729;  3  Scott  N.R.  199.      (13)  3  C.B.  464. 
(12)  6  (2.B.  953.  (14)  L.K.,  1  £q.  84. 
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1882        elusion  as  to  the  parties  haviog,  by  their  conduct,  excluded  them- 

Barnbtt  '  selves  from  the  benefit  of  their  contract  to  arbitrate,  but  his 

JL'         Lordship  could  not  see  his  way  to  that  conclusion  until  the  cause 
City  Mutual  ^  i  i  .  it. 

Fir's  Insur-  was  heard,"  clearly  showing  that  the  parties  may,  by  their  con- 

oY.  ^^^j.^  waive  the  performance  of  a  contract  under  seal.  M'Phail  v. 
Darby  (15)  decided  that  the  performance  of  a.  contract  for  the 
sale  of  land,  which  is  required  by  the  "Statute  of  Frauds' 
to  be  in  writing,  may  be  waived  by  parol.  Sir  W.  Manning,  J., 
delivering  the  judgment  of  the  Court,  says  at  p.  232:— "And  even 
at  law  we  should  have  felt  little  or  no  difficulty  if  the  replication 
had  alleged  that  the  postponement  had  been  agreed  to  at  the 
instance  of  the  defendant,  because  in  that  case  the  principle 
would  have  applied  that  the  defendant  should  be  estopped  from 
taking  advantage  of  his  own  act:"  Leather  Cloth  Company  v. 
Hieronvmus  (16). 

The  contract  to  refer  to  arbitration  is  collateral  to  the  under- 
taking of  the  defendant  to  pay  the  amount  of  the  loss,  though 
each  forms  part  of  the  policy.  By  the  policy  the  company  is 
"  subject  and  liable  to  pay  .  .  .  such  loss  or  damage,  &c.  .  . 
Provided  always  that  this  insurance  shall  be  .  .  .  subject  to 
the  conditions  .  .  .  printed  on  the  back  thereof."  In  Dawson 
V.  Fitzgerald  (17),  cited  on  behalf  of  the  defendants,  Jessel, 
M.R.,  says,  immediately  after  the  passage  quoted  by  Mr.  Heydon, 
"In  all  other  cases  where  there  is  first,  a  covenant  to  pay;  and, 
secondly,  a  covenant  to  refer,  the  covenants  are  distinct  and  col- 
lateral, and  the  plaintifi*may  sue  on  the  first,  leaving  the  defendant 
to  pursue  one  of  two  courses,  either  to  bring  an  action  for  not 
referring,  or  to  apply  under  section  11  of  the  '  Common  Law 
Procedure  Act  1854'  to  stay  the  action  till  there  has  been  an 
arbitration."  In  that  case  a  lessor  covenanted  that,  imder  certain 
circumstances,  he  would  pay  a  fair  and  reasonable  compensation 
the  amount  of  such  compensation,  in  case  of  difierence,  to  be 
referred  to  arbitration.  The  Court  held  that  the  covenant  to 
refer  was  collateral. 

[Faucett,  J.  In  that  case  the  covenants  were  separate  and 
distinct;  here  they  are  incorporated  by  reference  in  the  contract] 

(15)  2  S.C.E.,  N.S.  225.  (16)  L.R.,  10  Q.B.  140. 

(17)  2  Ex.  Div.  257. 
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In  Edwards  v.  Aberayron  Mutual  Ship  Inaurance  Society  (18),        1882 

a  decision   of  the   Court    of   Queen's    Bench    that   conditions     barnbtt 

regulating  the  payment  under  the  policy  did  not  exclude  the  ^^^  mutual 

jurisdiction  of  the  Courts  of  law,  but  made  it  a  condition  precedent  FiR"  Insitr- 

ANCB  Coy. 
to  bringing  an  action  that  the  loss  of  the  particular  member 

should  have  been  first  decided  upon  by  the  directors,  was  reversed 

in  the  Exchequer   Chamber.      In  Elliott  v.  Royal  Exchange 

Assurance  Company  (19),  Kelly,  C.B.,  says,  p.  293  : — "  But  the 

fair  result  of  the  authorities  is,  that  if  a  contract  is  in  such  terms 

that  a  reference  to  a  third  person,  or  to  a  board  of  directors,  is  a 

condition  precedent  to  the  right  of  a  party  to  maintain  an  action, 

then  he  is  not  entitled  to  maintain  it  until  that  condition  is 

complied  with ;  but  if,  on  the  other  hand,  the  contract  is  to  pay  for 

the  loss  (or  other  matter  in  question),  with  a  subsequent  contract 

to  refer  the  question  to  arbitration,  contained  in  a  distinct  clause 

collateral  to  the  other,  then  that  contract  for  reference  shall  not 

oust  the  jurisdiction  of  the  Courts,  or  deprive  the  party  of  his 

action." 

Heydon,  in  reply — ^There  was  no  evidence  to  go  to  the  jury 
that  we  prevented  the  plaintiff  from  proceeding  with  the  arbitra- 
tion. The  last  letter  from  the  plaintiff,  before  the  issuing  of  the 
writ,  was  that  of  27th  October,  in  which  he  starts  a  new  objection. 
We  answered  it  on  3rd  November.  Meanwhile  the  writ  is  issued. 
We  never  released  him  from  compliance  with  the  condition  as  to 
arbitration,  and  there  is  nothing  except  clause  14  to  enable  him 
to  ^ve  clause  13  the  go-by,  and  bring  this  action. 

[Faucett,  J.  If  the  arbitration  had  been  delayed  over  the  six 
months,  the  plaintiff  would  have  lost  his  right  to  bring  any 
action  at  alL] 

H  they  had  gone  on  with  the  arbitration  they  might  have 
recovered  in  the  action.  If  we  had  disputed  their  claim,  and 
the  three  months  within  which  we  had  to  pay  the  amount  of 
their  loss  had  elapsed,  they  might  have  contended  that  by  our 
conduct  we  had  waived  a  performance  of  the  condition  as  to  arbi- 
tratioa    By  sec  102  of  37  Vict.,  No.  19  (20),  if  we  had  refused 

(18)  1  Q.B.D.  563.         (19)  L.K.,  2  Ex.  237.        (20)  1  01.  SUt.  284. 
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1882        to  go  on  with  the  arbitration  they  might  have  gone  on  with- 
Barnkit     out  us. 

ClTYMimTAL  ^^^-    ^^-    ^^ 

FiRK  Insub- 

Sib  J.  Mabtin,  C.J.,  stated  the  &cts  above  set  out,  and  said 
Sept.  1.  that,  as  to  the  ground  that  the  verdict  was  against  evidence,  be- 
cause  the  plaintiff,  by  not  producing  the  Wagga  Wagga  bank  pass- 
book when  requested,  had  failed  to  comply  with  clause  8  of  the 
policy,  he  thought  the  question  was  one  for  the  jury ;  and  as 
there  was  evidence  on  both  sides,  he  did  not  think  that  the  verdict 
should  be  disturbed  on  that  ground.    He  then  continued  : — 

I  come  now  to  the  other  grounds  on  which  the  Rule  was  granted* 
There  was  a  condition  endorsed  on  the  policy,  the  13th,  which  is 
in  these  terms : — [His  Honour  read  clause  13  of  the  conditions 
of  the  policy  set  out  above.]  There  is  ample  authority  to  show 
that  that  is  a  condition  which  it  is  legal  for  an  insurance  com- 
pany to  insert  in  its  contract  of  insurance.  Any  two  persons 
may  stipulate  that  no  action  shall  be  brought  until  the  amount 
of  the  claim  has  been  settled  by  arbitration.  It  has  been  held  by 
the  House  of  Lords,  in  Scott  v.  Avery  (21)  (and  there  are  other 
cases  to  the  same  effect),  that  as  such  a  clause  does  not  attempt 
to  oust  the  jurisdiction  of  the  Court,  any  two  persons  are  at 
liberty  to  make  such  a  provision,  leaving  to  the  Court  to  enforce 
the  rights  of  the  parties  after  the  arbitration.  That  is  the  case 
here;  the  stipulation  here  is  that  the  amount  must  be  determined 
by  arbitration.  Unless  something  has  been  done  to  release  the 
plaintiff  from  this  condition,  so  as  to  discharge  him  from  comply- 
ing with  it,  this  action  will  not  lie. 

There  is  no  doubt  that  it  does  not  require  a  written  document 
to  release  from  a  condition  like  this.  Conduct  may  have  the 
effect  of  a  release.  A  person  might  have  so  acted  as  to  show  that 
he  did  not  intend  to  enforce  the  condition.  But  in  this  case  there 
was  no  such  conduct,  but  on  the  contrary,  a  willingness  of 
the  company  to  go  on  with  the  arbitration.  It  may  be  that  they 
insisted  upon  conditions  which  they  were  not  entitled  to  demand, 
and  this  may  have  led  to  delay ;  but  that  does  not  amount  to  an 
intimation  that  they  were  willing  to  dispense  with  a  performance 

(21)  5  H.L.  Cm.  511;  25  L.J.,  Ex.  217. 
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of  the  13th  condition.    There  was  no  release  or  exoneration  from        1882 
compliance  with  that  condition.      Under  these  circumstances  it     baknktt 
appears  to  me  that  the  verdict  was  wrong;  and  as  the  action  ^^^  mVtual 
was  brought  without  a  previoas  compliance  with  this  condition,  FikkLnsur- 
it  was  brought  prematurely,  and  a  nonsuit  ought  to  be  entered. 

Faucett,  J.,  after  saying  that,  as  to  the  ground  taken  that 
the  verdict  was  against  evidence  on  account  of  the  non-produc- 
tion of  the  bank  pass-book,  there  was  evidence  on  both  sides, 
and  that  the  Court,  therefore,  would  not  interfere  with  the 
verdict,  continued ; — 

The  other  questions  are  of  a  more  difficult  kind.  Clause  13 
of  the  policy,  and  the  other  clauses  having  reference  to  the 
limitation  of  the  time  within  which  an  action  may  be  brought 
to  six  months,  may  entail  much  hardship  on  a  person  bringing  an 
action.  But  if  persons  enter  into  such  stringent  conditions 
they  cannot  complain  if  they  suffer  inconvenience  by  them. 
The  13th  clause  is  in  the  following  terms: — [His  Honour  read 
it.]  The  Courts  have  held  that  a  clause  like  this  is  fair  and 
reasonable,  because  it  only  says  that  the  amount  of  the  claim  is 
to  be  fixed  by  arbitration,  leaving  other  matters  to  the  ordinary 
course  of  law.  That  is  a  matter  which  may  well  be  done, 
leaving  open  the  question  whether  the  claim  is  sustainable  on 
other  grounds. 

It  is  quite  clear  that  the  clause  has  been  violated.  The 
question  before  the  jury  was,  whether  the  circumstances  of  the 
case  justified  the  plaintiff  in  bringing  this  action  without  com- 
plying with  the  terms  of  this  clause.  There  is  nothing  to  limit 
the  period  within  which  the  arbitration  must  be  finished,  except 
the  clause  which  says  that  the  action  must  be  brought  within  a 
certain  time  after  the  loss  or  damage.  The  plaintiff  says  that  the 
company  refused  to  go  to  arbitration,  or  that  they  delayed  the 
proceedings  in  such  a  way  as  would  have  rendered  it  impossible 
to  bring  the  action  within  the  requisite  time  of  six  months 
without  abandoning  the  arbitration  altogether.  It  appears  to 
me  that  the  evidence  does  not  sustain  that  objection.  The 
plaintiff  was  just  as  much  in  fault  as  the  defendants  in  carrying 
out  these  negotiations.    They  both  tried  to  bring  about  some 
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1882  arrangement ;  but  there  really  was  no  refusal  on  the  part  of  the 
Barnbtt  defendants  to  go  to  arbitration.  On  that  ground  the  verdict  of 
CrrY  Mutual  ^^^  J^^y  ^a^^^^^  ^^  supported.  The  plaintiff  was  placed  in  a 
FireInsur-  difficulty.  The  six  months  were  elapsing,  probably,  without 
any  fault  of  his  or  of  the  company's.  If  he  went  to  arbitration, 
the  six  months  within  which  he  must  bring  his  action  would  run 
out ;  and  if  he  had  allowed  that  six  months  to  elapse  he  could 
not  have  brought  this  action.  The  result  might  have  been  that 
if  the  arbitrators  had  fixed  the  amount,  and  the  company  had 
not  paid,  he  might  have  brought  his  action;  and  if  he  had 
gone  into  a  Court  of  Equity  he  might  have  got  an  injunc- 
tion having  the  effect  of  setting  aside  the  14th  clause.  That 
raises  another  difficulty,  because  a  Court  of  Equity  may  restrain 
as  to  one  condition  as  well  as  to  another ;  but  he  ought  to  have 
first  gone  through  the  arbitration,  and  then  the  Court  of  Ekjuity, 
having  considered  that  he  had  done  all  he  could,  would  have 
been  more  disposed  to  help  him.  Seeing  the  difficulty  caused, 
there  is  no  groimd  for  saying  that  the  company  refused  to 
go  to  arbitration;  and  further,  as  the  delay  did  not  take  place 
solely  by  the  conduct  of  the  defendants,  but  just  as  much  by  the 
fault  of  the  plaintifi,  it  appears  to  me  that  the  plaintiff  ought  to 
be  nonsuited.  This  seems  to  me  to  be  one  of  those  cases  in 
which  the  jury  having  found  there  was  no  fraud,  the  company 
ought  to  take  that  into  consideration  and  come  to  a  settlement 
with  the  plaintiff. 

WiNDEYER,  J.,  after  saying  that  there  were  no  grounds  for  dis- 
turbing the  verdict  on  the  first  point,  continued : — With  regard  to 
the  second  point  I  concur  with  their  Honours  in  thinking  that 
there  was  an  entire  failure  on  the  part  of  the  plaintiff  to  show 
that  there  was  such  an  exoneration  by  the  defendants  as  would 
excuse  the  non-performance  of  the  conditions  of  the  13th  clause. 

I  was  not  asked  to  tell  the  jury  in  so  many  words,  or  to  non- 
suit the  plaintiff  on  this  express  ground;  but  it  seemed  to  me  at 
the  time  that  the  evidence  of  exoneration  was  very  weak  indeed ; 
and  I  pointed  this  out  to  the  jury,  and  asked  them  to  say  whether 
the  delay  which  took  place  in  carrying  out  the  reference  to  arbi- 
tration showed  any  intention  of  the  defendants  to  exonerate  the 
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plaintiff,  or  whether  it  did  not  show  that  the  arbitration  dragged        1882 
its  length  along  by  reason  of  the  ordinary  delays  in  carrying  out     barnett" 
such  an  arrangement.     Somewhat  to  my  surprise,  the  jury  found  ^     JJ- 
that  the  defendants  had  exonerated  the  plaintiff.     As  this  refer-  Fire  Insur- 
ence  to  arbitration  and  adjustment  of  the  loss  by  arbitration  was 
a  condition  precedent,  and  as  there  is  no  evidence  of  such  exoner- 
ation, the  plaintiff  must  be  nonsuited. 

In  deciding  this  question,  it  is  not  necessary  to  give  any  opinion  ' 
as  to  whether  there  can  be  a  parol  waiver  of  a  condition  con- 
tained in  a  policy  under  seal.  It  is  sufficient  to  say  that  there  is 
no  evidence  of  any  exoneration.  The  decision  in  this  case  docs 
not  at  all  militate  against  the  views  taken  by  the  Court  in  the 
case  of  Fitch  v.  Liverpool  and  London  Fire  and  Life  Insurance 
Co.  (22). 

RvXe  absolute  for  nonsuit  to  be  entered;  with  costs. 

Attorney  for  plaintiff:  Levy, 
Attorney  for  defendants :  FreehiU. 

(22)  1  S.C.R.  89. 


CLANCY  t;.  DAVIS.  Aug.  18,  2L 

Negligence  in  excavating  soil  adjoining  the  plcUntif*8  house — **  Sydney  Improvement 
Ad'*  (42  Vict.,  No.  25),  ss.  59,  74— .RM«m«nt. 

Plaintifi,  the  owner  of  a  house  huilt  two  or  three  yean  ago,  adjoining  land  and 
a  waU  thereon  owned  by  the  defendant,  brought  an  action  in  the  District  Court  for 
damages  caused  to  his  house  by  reason  of  the  defendant  having  negligently  exca- 
vated the  soil  and  pulled  down  the  wall  close  to  the  plaintiff's  house.  The  judge 
found  for  the  plaintiff,  holding  that,  as  the  defendant  had  not  complied  with  the 
conditions  of  section  69  of  the  *' Sydney  Improvement  Act "  (42  Vict.,  No.  26),  by 
shoring-up  and  underpinning  the  plaintiff's  house,  he  had  been  guilty  of  negli- 
gence, and  was  therefore  liable  in  the  action.    On  appeal : — 

Held,  that  the  judge's  ruling  was  correct:  and  the  appeal  was  dismissed. 

Held,  also,  that  the  right  given  by  section  74  of  the  Act  to  sue  for  penalties  for 
breach  of  sec.  69  did  not  preclude  the  plaintiff  from  recovering  damages  in  an 
action  at  common  law.  Atkinson  v.  Newcastle  and  Oateshead  WcUerworks  Co. 
(2  Bx.  Div.  441)  distinguished. 

Qucere,  whether  at  common  law,  apart  from  the  ** Sydney  Improvement  Act,** 
the  defendant  was  bound,  in  excavating  his  own  soil,  to  take  reasonable  precau- 
tions against  injury  to  the  plaintiff's  house. 

District  Court  Appeal.  The  plaintiff's  particulars  stated — 
that ''  at  the  time  &c  the  plaintiff  and  the  defendant  were  the 
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1882  owners  and  occupiers  of  land  and  houses  erected  thereon  contigu- 
CuLNCT  ous  to  and  adjoining  one  another  in  Princes  and  Cumberland 
Davis.  streets  within  the  city  of  Sydney ;  and  the  defendant  so  n^li- 
gently  and  unskilfully  pulled  down  a  wall  adjoining  the  dwelling- 
house  of  the  plaintiff  that  the  walls,  floors,  and  ceilings  of  the 
said  dwelling-house  of  the  plaintiff  were  shaken,  cracked  and 
damaged,  whereby,  &c. 

2.  That  the  defendant  so  carelessly  and  negligently  excavated 
the  land  close  to  the  foundations  of  the  plaintiff's  house,  that  the 
walls,  floors  and  ceilings  of  the  said  dwelling-house  of  the  plain- 
tiff were  shaken,  cracked  and  damaged,  whereby,  &c 

Special  defences:  1.  Not  guilty.  2.  As  to  first  count:  that  the 
wall  was  the  property  and  on  the  land  of  the  defendant ;  and  he 
removed  the  same  as  he  had  a  legal  right  to  do  so,  without 
damage  to  the  plaintiff.  3.  As  to  the  second  count:  that  the  said 
land  was  the  land  of  the  defendant ;  and  he  excavated  the  same 
as  he  had  a  legal  right  to  do  so,  without  damage  to  the  plaintiff. 

At  the  trial  at  the  Sydney  District  Court,  before  Mr.  D.  C. 
Judge  Dowling,  it  appeared  that  the  plaintiff  and  defendant  were 
owners  of  adjoining  land  in  the  city  of  Sydney ;  the  plaintiff's 
land  was  about  three  feet  higher  than  the  defendant's  land.  On 
the  boundary,  but  within  the  defendant's  land,  there  was  an  old 
wall  about  six  feet  high,  known  to  have  been  in  existence  over 
twenty  years,  and  built  on  the  soil  without  foundations.  Two 
or  three  years  ago  the  plaintiff  built  an  addition  to  his  house  two 
stories  high;  one  of  the  walls  of  the  addition  being  built  on 
plaintiff's  boundary,  close  against  the  defendant's  old  ¥ralL  The 
defendant,  desiring  to  build  on  the  site  of  his  old  wall,  gave 
notice  in  writing  to  the  plaintiff  that  he  intended  removing 
it  With  that  view  he  commenced  to  excavate  the  land 
on  which  the  wall  rested.  He  did  not  take  down  the  wall 
brick  by  brick ;  nor  did  he  shore  up  that  part  of  the  plaintiff*s 
building  which  was  higher  than  the  wall  The  consequence  was 
that  during  a  storm  the  wall  fell  into  the  excavation ;  the  foun- 
dations of  the  plaintiff's  house  were  exposed,  and  a  small  crack, 
which  existed  before  in  tiie  plaintiff's  house,  was  very  seriously 
increased,  and  the  house  was  otherwise  damaged.  This  was  the 
injury  complained  of. 
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His  Honour,  having  viewed  the  premises,  held  that  the  facts        1882 
brought  the  case  within  section  59  of  the  "Sydney  Improvement     clancy 
Ad''  (1),  and  as  the  defendant  had  not  complied  with  its  condi-      d/^^, 
tions  by  shoring  up  and  underpinning  the  wall  of  the  plaintiff's 
building,  he  was  guilty  of  negligence,  and  was  therefore  liable  in 
this  action.    And  he  accordingly  found  a  verdict  for  the  plaintiff, 
damages  751. 

A  special  case  was  stated  for  the  opinion  of  the  Supreme 
Court — 1.  Whether  the  above  section  applied  to  the  facts  of  the 
case?  2.  Was  the  defendant  bound  to  comply  with  such  con- 
ditions? 3.  Whether  the  cases  cited  for  the  defendant  were 
iuapplicable  in  consequence  of  the  above  section? 

Teece  (with  him  Salomons,  Q.C.),  for  the  defendant,  appellant. 
—The  plaintiff  cannot  succeed  in  this  action.  He  is  entitled  to 
have  his  soil  supported  by  our  land,  but  if  he  places  an  addi- 
tional burden  on  his  soil  by  erecting  buildings,  he  has  at 
common  law  no  right  to  have  such  buildings  supported.  In 
Oale  on  Easements  (4th  ed.),  at  p.  402,  the  writer  says  that  a 
party  confining  himself  within  the  limits  of  his  own  property, 
may  deal  with  it  as  he  will;  and  reference  is  made  in 
the  notes  to  several  cases  supporting  this  statement  of  the  law. 
Again,  at  p.  343,  under  the  head  of  "  Support  to  buildings  from 
adjacent  land,"  he  says  that  where  anything  has  been 
done  to  increase  the  lateral  pressure,  as  where  buildings  have 
been  erected,  it  appears  to  be  clearly  settled  that  no  man  has  a 
right  to  such  increased  support  unless  the  building  or  other  thing 
which  makes  it  necessary,  is  of  ancient  erection.  At  p.  364,  a 
distinction  is  drawn  between  negligence  in  law  and  negligence  in 
&ct.  Although  some  modem  authorities  are  of  opinion  that  the 
question  whether  reasonable  caution  has  been  exercised  should  be 

(1)  42  Vict.,  No.  25,  sec.  59,  enacts —  pin  such  wall  or  such  parts  thereof  to 

*'The  owner  of  any  premises  or  land  its  full  thickness,  and  to  the  fuU  depth 

(hereinafter  caUed  the  building  owner)  of  such  excavation   with  good  sound 

may,  if  necessary,  excavate  or  dig  out  bricks,  or  stone  and  tiles,  irons  or  slates 

the  ground   against  the  waU  of   any  bedded  in  cement,  or  with  other  proper 

building  adjoining  such  land  for  the  and  sufficient  material,  and  in  a  work* 

purpose  of  erecting  a  wall  thereon,  or  manlike   substantial   manner,    to   the 

for  any  other  purpose.     Provided  that  satisfaction  of  the  surveyor.    .    ."—2 

the  said  building  owner  do  at  his  own  OL  Stat,  2335. 
cost  shore  up  and  undermine  or  under- 
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1882  left  to  the  jury,  the  ineonveuienee  that  mast  result  from  the 
Clancy  absence  of  some  more  precise  and  definite  rule  of  law  is  obvious. 
Davis.  ^  ^^^  could  scarcely  exercise  upon  his  own  land  one  of  the 
most  ordinary  rights  of  property  without  exposing  himself  to  an 
action  for  damages;  the  event  of  which  would  depend  upon  the 
varying  opinion  of  a  jury,  as  to  whether  there  had  been  any 
negligence  founded  on  the  proverbially  conflicting  testimony  of 
surveyor^:  Oale,  p.  379.  Peyton  v.  The  Mayor  of  London  (2)  and 
Wyatt  V.  Harrison  (3)  support  the  text  writer,  that  the  owner  of 
a  building  not  ancient  cannot  maintain  an  action  against  the 
owner  of  the  adjoining  land  for  digging  away  that  land  to  the 
injury  of  the  building;  and  where  no  right  has  been  invaded 
there  is  no  negligence  in  law. 

[Sir  J.  Martin,  C.  J.  The  owner  of  a  building  has  a  right  to 
require  his  neighbour  to  use  reasonable  care  in  excavating  on  the 
boundary  of  his  land.] 

Oayford  v.  NichoUs  (4)  is  an  authority  to  the  contraiy.  That 
action,  founded  upon  an  alleged  right  of  the  plaintiff  to  have  his 
buildings  supported  by  the  adjoining  soil  in  the  occupation  of  the 
defendant,  was  brought  for  damage  occasioned  by  the  workmen 
of  a  contractor  employed  by  the  defendant;  and  it  was  held  that, 
in  the  absence  of  such  right  of  support,  the  action  failed. 

[Sir  J.  Martin,  C.J.  Have  you  looked  at  the  report  of  Boxver 
V.  Peate  (5);  the  principles  of  the  law  are  laid  down  in  the  first 
few  lines  of  the  judgment.] 

[Heydon.  In  Dalton  v.  Angu8  (6),  those  particular  words 
were  cited  with  approval] 

In  Boiver  v.  Peate  (5)  the  plaintiff  was  entitled  to  have  his 
building  supported  by  the  defendant's  soil.  That  is  not  so  here. 
The  plaintiff,  having  no  right  at  common  law,  cannot  suc- 
ceed in  this  action.  The  present  action  is  brought  for  an  alleged 
invasion  of  his  common-law  rights ;  and  he  cannot  avail  himself 
of  the  provisions  of  a  statute  which  creates  new  duties  and 

(2)  9B.  &  C.  725.  (5)  1  Q.B.D.  321. 

(3)  3  B  &  Ad.  871.  (6)  L.R.,  6  App.  Cm.  740. 

(4)  9  Exoh.  702. 


V, 

Davis. 
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privileges.    But,  irrespective  of  this,  section  59  of  the  Sydney       1882 
ImprovemeTd  Act  (7)  does  not  apply  to  the  facts  of  this  case,      olancy 
We  did  not  dig  out  or  excavate  ground  "  against"  the  plaintiff  s 
building;   there  was  a  space  between  our  excavation  and  the 
plaintiff's  wall. 

[Faucktt,  J.,  referred  to  Walters  v.  Pfeil  (8),  cited  in  Ocde.] 

Section  74  (9)  gives  the  plaintiff  power  to  sue  for  a  penalty ; 
and  he  is  restricted  to  that  remedy.  He  cannot  maintain  an 
action  at  common  law  for  damages :  Atkinson  v.  Newcastle  and 
Gateshead  Waterworks  Company  (10). 

Heydon  for  the  plaintiff,  respondent  —  With  regard  to  the 
claim  made  by  the  defendant  that  he  is  entitled  to  be  as  negli- 
gent as  he  pleases  in  removing  soil,  so  long  as  he  keeps  to  his 
own  land,  we  refer  to  Dodd  v.  Holme  (11). 

[Faucett,  J.    The  house  in  that  case  was  an  ancient  one.] 

Lord  Denman,  in  his  judgment,  without  entering  upon  the 
question  as  to  the  right  of  a  party  building  on  the  edge  of  his 
own  soil,  or  the  question  whether  twenty  years*  occupation  was 
an  essential  part  of  such  right,  thought  that  the  question 
whether  the  damage  had  been  caused  by  the  defendant's  negli- 
gence was  rightly  left  to  the  jury.  Oale  discusses  the  question 
whether  the  question  of  negligence  should  be  left  at  large  for 
the  decision  of  the  jury.  He  says,  "  Some  modem  authorities 
would  appear  to  answer  the  question  broadly  in  the  affirmative;" 
and  thbn  gives  his  opinion  as  adverse  to  these  authorities;  but  it 
is  only  the  opinion  of  the  writer.  There  was  ample  evidence 
here  that  the  work  was  negligently  performed,  and  the  learned 
judge  specially  found  negligence:  Bradbee  y,MayorofLondon{l2). 
Wyatt  V.  Harrison  (13)  is  also  in  our  favour,  because  the  state. 

(7)  See  note  (1)  on  page  301.  of  a  sum  not  exceeding  twenty  pounds.'' 

(8)  1  Moo.  &  M.  362.  —2  01.  Stat.  2338. 

(9)  42  Vict.  No.  25,  sec.  74,  enacts:—  (10)  2  Ex.  D.  441. 
"Wherever  by  this  Act  anything  is  (11)  1  A.  &  £.  493. 
directed  to  be  done,  and  no  penalty  is  (12)  5  Scott,  N.R.  120;  11  L.J.,  C.P. 
mentioned  for  non-performance  or  ne-  209. 
gleet  thereof,  the  person  so  offending  (13)  3  B.  &  Ad.  871. 
shall  in  every  case  be  liable  to  a  penalty 
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1882       ment  that  the  defendant  negligently  dug  near  to  the  plaintiff's 
Clancy     house  waa  not  demurred  to. 

V. 

Davis.  [Windeyer,  J.    Lord  Tenterden,  C.J.,  in  his  summing  up  in 

Walters  v.  Pfeil  (14),  as  quoted  in  Gale,  said: — "  If,  therefore,  you 
think  that  the  house  of  the  defendent  was  pulled  down  in  a 
wasteful,  negligent,  and  improvident  manner,  so  as  to  occasion 
greater  risk  to  the  plaintiffs  than  in  the  ordinary  course  of  doing 
the  work  they  would  have  incurred,  then  I  think  the  defendant 
liable  to  make  compensation  for  his  want  of  caution;  if  you 
think  that  fair  and  proper  caution  was  exercised,  then  the 
defendant  will  be  entitled  to  a  verdict."] 

Broom  in  his  Legal  Ma^ma,  under  the  maxim  aic  utere  txw, 
&c.  (p.  369,  5th  ed.),  comes  to  a  conclusion  different  from  Cfale: 
Standard  Bank  v.  Stokes  (15). 

The  case  of  Atkinson  v.  Newcastle  and  Gateshead  Waterworks 
Co,  (16)  was  decided  on  a  very  different  statute,  which  gave  certain 
privileges  to  a  class,  and  imposed  duties,  for  neglect  of  which  a 
penalty  could  be  recovered.  The  penalty  in  the  Sydney  Improve- 
ment Act  is  imposed  on  the  individual:  and  it  would  be  unreason- 
able to  hold  that  the  mere  fact  that  a  penalty  is  imposed  by  an  Act 
of  Parliament  would  prevent  aplaintiff,  who  may  have  suffered  dam- 
ages to  the  extent  of  thousands  of  pounds,  from  recovering  in  an 
action  at  law.    This  case  is  stronger  than  CoucJi  v.  Steel  (17). 

As  to  the  form  of  the  pleadings: — ^The  plaint,  as  the  particulars 

are  often  called,  must  not  be  construed  with  the  same  strictness  as 

a  declaration  in  an  action  in  the  Supreme  Court.    As  a  general 

rule  the  particulars  must  be  such  as  a  reasonable  man  would 

require,  to  enable  him  to  know  against  what  he  has  to  defend 

himself:  Rennie  v.  Beresford  (18).    These  particulars  are  to  be 

dealt  with  in  the  same  way  as  particulars  of  demand  in  the  superior 

Courts,  and  the  inquiry  is  to  be  made  not  whether  the  statement 

is  accurate  in  all  respects,  but  whether  the  defendant  has  been 

misled  by  them:  per  Parke,  B.,  in  Stancliffe  v.  Clarke  (19),  at 

p.  447. 

Cur,  adv.  vvlt, 

(14)  1  Moo.  &  M.  362.  (17)  3  E.  &  B.  402;  23  L.J.,  Q.B.  121. 

(15)  9  Ch.  D.  68.  (18)  16  M.  &  W.  78. 

(16)  2  Ex.  D.  441.  (19)  7  Exch.  439. 
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Sir  J.  Martin,  C.J.,  after  stating  the  facts,  said: — If    this       1882 
matter  had  rested  upon  the  common  law  I  should  have  had     qj^^^^ 
extreme  difficulty  in  deciding  what  the  rights  of  these  parties      -^''• 
are,  because  the  cases  are  by  no  means  clear.    They  leave  it  in 
great  doubt  whether  or  not  a  person  who  has  land  adjacent  to  a 
new  building,  or  a  building  which  has  no  right  to  the  support  of 
m  adjacent  wall  by  prescription,  is  bound  to  shore  up  or  to  take 
any  precautions  at  all  to  protect  his  neighbour's    buildings, 
and  whether  he  can  pull  down  buildings  on  his  own  land  without 
taking  proper  care  that  his  neighbour's  building  is  not  injured 
by  his  act.    The  better  opinion  is  that  the  person  excavating  his 
own  ground  is  bound  to  take  reasonable  precautions;  but  this  is 
by  no  means  clear.    If  I  had  to  decide  on  the  rights  of  the  parties 
at  conunon  law,  I  should  find  considerable  difficulty. 

But  by  the  59th  section  of  the  *'City  of  Sydney  Improvement 
Act*'  (20),  it  appears  to  me  that  the  matter  is  concluded,  and  that 
the  judge  was  right  in  holding  as  he  did.  That  section  enacts 
"that  the  owner  of  any  premises      .  may,  if  necessary, 

excavate  or  dig  out  the  ground  against  the  wall  of  any  building 
adjoining  such  land  for  the  purpose  of  erecting  a  wall  thereon,  or 
for  any  other  purpose ;  provided  that  the  said  building  owner  do, 
at  his  own  cost,  shore  up  and  undermine  or  underpin  such  wall," 
&C.  The  words  here  are  excavate  or  dig  out  ground  against  a 
wall  "  adjoining "  such  land,  and  the  point  has  been  taken  that 
the  excavation  was  not  "adjoining"  the  plaintiffs  land.  It 
appears  to  me  that  that  is  a  distinction  without  a  difference, 
because  what  was  taken  down  was  adjoining  the  plaintiffs  land; 
whether  the  defendant  took  down  the  wall  from  the  top,  or  by 
undermining  it,  he  substantially  excavated  the  ground  by  re- 
moving the  wall  alongside  the  plaintiffs  building.  Therefore,  in 
the  words  of  this  section,  he  did  excavate  land  adjoining  the 
plaintiffs  land. 

The  question  then  arises  whether  he,  having  done  this,  is 
liable  to  an  action  at  the  suit  of  the  plaintiff  for  negligently  doing 
it  It  was  said  that,  although  he  is  liable  to  a  prosecution  for  a 
penalty,  he  is  not  liable  to  an  action  at  common  law ;  and  the 
case  of  AtHn^son-  v.  Newcastle  and  Gateshead  Waterworks  Comr 

(20)  See  note  (1)  on  page  SOI. 
N.S.W.R.,  Vol.  ni.,  Law.  Y 
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1882  pany  (21)  was  cited.  But  that  is  not  a  case  like  this.  Under  the 
Clancy  59th  section  a  duty  is  imposed  on  people  excavating  on  their  own 
Davis  ground  to  do  certain  things,  and  a  corresponding  right  is  granted 
to  the  owner  of  adjoining  buildings  to  have  those  things  done. 
The  duty  is  to  underpin  such  buildings ;  the  right  is  to  have  such 
underpinning  done.  That  is  the  law.  The  common  law  cannot 
be  stronger  than  a  statute  to  establish  the  rights  and  duties  of 
parties.  If  the  person  on  whom  this  duty  is  cast  neglects  to  do 
it,  he  does  the  work  negligently,  and  not  in  the  way  in  which 
his  neighbour  has  a  right  to  require  him  to  do  it.  He  thus  having 
disregarded  the  provisions  of  the  statute,  and  having  done  the 
work  not  in  the  way  the  law  demands  of  him,  has  done  it  negli- 
gently. The  learned  District  Court  judge  was  therefore  quite 
right  in  ruling  as  he  did. 

Faucett,  J.  There  is  no  doubt  a  difficulty,  looking  at  the 
cases  which  have  been  decided  at  common  law,  whether  a  person 
is  liable  for  negligence  in  excavating  on  his  own  land.  I  have 
looked  at  a  great  number  of  the  cases  which  have  been  cited.  It 
appears  to  me  that,  at  common  law,  a  person  may  excavate  land 
adjoining  his  neighbour's  land ;  and  when  such  land  does  not  sup- 
port a  building,  he  is  not  bound  to  ask  his  neighbour's  permission; 
but  he  may  excavate  his  own  land  up  to  the  boundary. 

Where  buildings  have  been  erected  on  his  neighbour  s  land,  the 
cases  are  conflicting ;  but  there  is  no  general  law  binding  him  to 
prop  up  his  neighbour's  building,  or  to  excavate  his  own  land 
with  care ;  under  certain  circumstances  it  would  not  be  possible 
to  exercise  care  without  giving  up  control  over  his  own  land. 
I  do  not  consider  the  case  where  the  buildings  are  ancient; 
that  question  does  not  arise  here ;  but  we  have  to  consider  the 
case  where  there  is  no  such  easement,  and  where  the  building  is 
recent.  There  is  one  case  which  shows  that  a  person  is  not 
bound  to  take  care  of  a  neighbour  s  cellar.  There  the  question  of 
knowledge  arose  ;  and  as  it  turned  out  he  was  not  aware  of  the 
existence  of  that  cellar,  it  was  held  that  he  was  not  liable.  That 
case  is  not  in  point  here,  because  the  defendant  here  could  not 
help  seeing  his  neighbour's  building. 

(21)  2  Ex.  D.  441. 
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Another  question  is  whether  he  should  have  given  notice:  but        1882 
even  there  the  cases  are  in  favour  of  the  person  building.  Clancy 

A  person  ought  to  take  care  that  his  building  is  substantially  t>  ^' 
erected ;  and  he  can  not,  by  building  on  the  border  of  his  land, 
throw  on  his  neighbour  the  duty  of  protecting  his  building. 
I  think  the  cases  show  that  he  is  bound  to  exercise  care, 
though  he  is  not  bound  to  underpin:  he  is  bound  in  excavating 
bis  own  soil  to  take  care — at  all  events  reasonable  care — in 
removing  his  own  soil  so  as  not  to  injure  his  neighbour. 

Section  59  of  the  "City  Improvement  Act*'  (22)  says  that  a  per- 
son may  excavate  on  his  own  land.  It  might  seem  as  if  the 
Legislature  were  conferring  a  power  which  the  owner  of  land  had 
not  before ;  but  the  object  of  the  Act  is  quite  clear.  It  says  that 
if  he  does  so,  he  must  prop  up,  support,  or  underpin  his 
neighbour's  building.  That  is  a  duty  imposed  upon  a  person 
excavating  his  own  land,  which  was  not  imposed  by  the  common 
law,  for  none  of  the  cases  go  so  far  as  to  say  that  a  person  must 
prop  up  his  neighbour  s  building  in  this  way.  Then  the  question 
of  law  arises,  the  defendant  being  bound  to  do  this  for  the  pro- 
tection of  his  neighbour,  and  a  corresponding  right  being  given 
to  the  neighbour,  whether  the  defendant  is  liable  in  an  action  of 
negligence.     I  think  that  he  is  liable. 

A  case  has  been  cited  to  show  that  because  the  defendant  was 
liable  to  a  penalty,  therefore  an  action  of  negligence  would  not 
lie  against  him.  The  ground  on  which  that  case  was  decided 
was  that  a  contract  had  been  made  between  the  Parliament  and 
the  company.  The  statute  imposing  the  penalty  was  not  a  general 
statute,  but  one  conferring  special  powers  on  this  company;  and 
the  case  does  not  apply  here.  Here  a  general  duty  has  been 
imposed  upon  all  the  people  in  the  city,  and  imposed  upon  each 
person  for  the  benefit  of  his  neighbour;  this  case  is  therefore 
very  different  from  the  case  cited,  and  goes  upon  the  general 
principle  that,  where  a  person  violates  an  Act  of  Parliament  and 
causes  injury  to  an  individual,  an  action  will  lie  against  him  by 
that  individual. 

I  think  that  the  learned  judge  was  quite  right  in  deciding  as 
he  did ;  and  that  the  appeal  must  be  dismissed. 
(22)  See  note  (1)  on  page  301. 
Y2 
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1882  WiNDEYER,  J.     There  is  no  doubt  some  obscurity  here  in  the 

Clanct  case  as  presented  to  us,  whether  the  injury  to  the  plaintiff's 
Davis  building  was  caused  by  the  negligence  of  the  defendant  in  the 
ordinary  acceptation  of  the  term;  and  if  it  had  not  been  for  the 
59th  section  of  the  Act  (23)  I  should  have  found  considerable  diffi- 
culty in  coming  to  a  conclusion  as  to  the  respective  rights  of  the 
parties.  The  cases  leave  this  point,  which  one  would  have  thought 
would  have  been  settled  long  ago,  in  considerable  doubt.  The 
59th  section  gets  rid  of  the  difficulty,  inasmuch  as  it  appears  to 
me  that  the  defendant,  by  not  following  out  the  provisions  of  that 
Act  in  taking  the  precautions  there  prescribed  in  taking  down 
the  wall,  was  guilty  of  negligence. 

It  has  been  argued  that  the  section  does  not  apply,  because  the 
land  which  the  defendant  excavated  was  not  "adjoining"  the 
plaintiff's  building.  I  am  at  a  loss  to  understand  how  land  is  the 
less  adjoining  the  plaintiff^s  building  because  it  had  a  wall  on  it. 
The  defendant  having  failed  to  comply  with  the  provisions  of 
this  section,  his  neighbour,  who  was  injured  by  such  breach  of  the 
section,  has  a  right  to  complain  of  the  negligence. 

There  is  no  force  in  the  argument  that  because  a  penalty  is 
imposed  by  a  subsequent  section,  therefore  the  person  injured  has 
not  a  right  of  action;  it  constantly  arises  that  the  public  has 
a  right  to  proceed  for  disobedience  to  the  provisions  'of  a 
statute,  and  yet  the  person  injured  has  a  right  to  bring  an  action. 
The  case  cited  does  not  apply. 

Appeal  dismissed,  with  costs. 

Attorneys  for  plaintiff:  Slattery  &  Heydon. 
Attorneys  for  defendant:  Stephen,  Laurence,  Jk  Jdques. 

(23)  See  note  (1)  on  page  301. 
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RYAN  V.  NEWMAN.  1882 


DefamcUion — Privileged  occouioiu  jiug,  14. 

The  plaintiff  in  an  action  of  defamation  had  been  employed  by  defendant  to 
manage  a  store  at  O.  Defendant  sold  the  business  to  B.  and  plaintiff  entered  B.'s 
employ.  Plaintiff  sent  defendant  an  account  of  the  business  done  up  to  the  tim 
of  the  sale  to  B.  Defendant  wrote  to  B.  and  to  the  plaintiff  saying  that  the 
account  was  unsatisfactory.  These  letters  were  not  libellous.  Plaintiff  replied 
that  defendant's  letter  amounted  to  a  charge  of  dishonesty ;  and  asked  defendant 
to  come  to  G.  and  examine  the  books.  Defendant  went  to  G.  and  saw  B.  at  the 
store;  he  called  plaintiff  forward.  Plaintiff  said,  referring  to  the  construction  to 
be  placed  on  defendant's  letter  to  B.,  "  B.  could  only  infer  that  I  was  a  rogue  and 
a  swindler."  Defendant  replied,  B.  being  present,  *'  My  letter  did  not  imply  that 
you  were  a  rogue  and  a  swindler,  but  if  the  cap  fits  you  can  wear  it."  Defendant 
then  brought  the  account-books  and  said : — "  The  statements  in  my  letters  are 
facts;  one  of  three  things  is  the  case — my  goods  were  either  stolen,  giren  away, 
or  the  money  pocketed."    These  were  the  slanders  laid  in  the  declaration. 

Held, — ^that  the  words  were  uttered  on  a  privileged  occasion. 

Defamation.  Declaration:  That  before  the  time,  &a,  the 
plaintiff  had  been  in  the  service  and  employ  of  the  defendant  as 
manager  and  accountant  at  a  store  of  the  defendant  at  Gundagai; 
and  the  defendant  sold  the  said  store  business  to  one  Benson, 
who  then  continued  the  services  of  and  employed  the  plaintiff  as 
assistant  storekeeper  and  accountant  at  the  said  store^  and  at  the 
time,  &c.,  the  plaintiff  was  in  the  said  service  and  employ  of  the 
said  Benson  as  aforesaid;  and  the  defendant  falsely  and 
maliciously  spoke  and  published  of  the  plaintiff  in  relation  to  his 
carrying  on  and  conducting  of  the  said  business  at  Gundagai 
while  in  the  employ  as  aforesaid  of  the  defendant,  the  words 
foUowing,  that  is  to  say : — "  My  letter  did  not  imply  that  you 
were  a  rogue  or  a  swindler;  but  if  the  cap  fits  you,  you  can  wear 
it  The  statements  contained  in  the  letter  are  facts;  one  of  three 
things  is  the  case — my  goods  were  either  given  away,  stolen,  or 
the  money  pocketed.  I  should  think  you  would  leave,  and  that 
Mr.  Benson  would  not  keep  you — I  would  not.  A  man  who 
kept  his  books  so  carelessly,  and  caused  a  loss  to  a  good  business 
to  which  very  little  expense  was  attached,  is  not  fit  to  be 
employed.  An  employer  would  say  when  you  mismanaged  in 
that  way  so  badly,  you  would  not  be  fit  to  employ  or  do  any 
business,"  (the  defendant  meaning  thereby  that  the  plaintiff  was  a 
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1882       rogue  and  a  swindler,  and  had  cheated  him  while  acting  as  such 
^j^[^       manager  and  accountant  as  aforesaid,  and  that  in  any  case  the 
^  ^'  plaintiff  had  been  guilty  of  dishonesty  and  fraudulent  breach  of 

trust;  and  that  the  plaintiff  had  kept  his  books  in  so  careless, 
negligent,  and  improper  a  manner  that  he  was  not  fit  to  be 
employed  as  assistant  storekeeper  and  accountant  by  the  said 
Benson  or  by  any  one  else),  and  by  reason  of  the  premises,  &a 

Plea:  Not  guilty. 

The  action  was  tried  at  the  Goulbum  sittings  on  12th,  13th 
August,  1882,  before  Mr.  Acting- Justice  Manning  and  a  jury. 

It  appeared  that  on  1st  October,  1880,  the  defendant  ap- 
pointed the  plaintiff  manager  of  his  Gundagai  store.  Defendant 
sold  the  business  to  Benson,  and  plaintiff  entered  Benson's  service 
on  12th  May,  1881. 

On  3rd  June^  defendant  wrote  from  Tumut  to  the  plaintifi* 
acknowledging  receipt  of  plaintiff  s  statement  of  accounts  of  the 
Gundagai  store  up  to  the  date  of  the  sale  to  Benson,  and  com- 
plaining that  sales  to  the  extent  of  28001.  had  resulted  in  a  loss 
of  about  50^.;  asking  plaintiff  to  come  up,  and  see  if  he  could 
account  for  the  loss ;  and  complaining  that  the  accounts  had  been 
most  carelessly  kept,  and  asking  for  the  stock-book  and  petty 
cash-book. 

On  the  same  day  defendant  wrote  to  Benson — *'  I  have  to-day 
to  balance  the  Gundagai  account,  but  with,  I  am  sorry  to  say,  a 
most  unsatisfactory  result;  consequently  I  have  requested  Ryan 
(the  plaintiff)  to  ask  you  to  kindly  let  me  have  the  stock-book 
again,  as  I  am  under  the  impression  that  an  error  has  been  made 
in  extending  some  of  the  lines.  During  the  seven  months  busi- 
ness was  done  to  the  extent  of  2800^.,  and  still  it  shows  a  loss  of 
about  50L  The  expenses  during  the  time  were  240?.,  and,  accord- 
ing to  my  calculation,  we  ought  to  show  a  profit  of  about  450?., 
as  the  bulk  of  business  done  was  in  drapery.  I  hope  that,  if  you 
do  at  the  rate  of  5G00?.  per  annum,  you  will  do  it  with  a  profit- 
able result." 

On  6th  June,  plaintiff  replied  by  telegram. 
On  7th  June,  plaintiff  wrote  in  reply: — "I  am  in  receipt  of 
your  letter  of  3rd  June  by  Sunday's  mail,  also  read  your  letter  to 
Mr.  Benson.    The  purport  of  these  letters  is  that  there  are  defal- 
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cations  in  the  moneys  received  at  the  store,  and  that  I  am  the       1882 
de&ulter.     The  charge  is  most  strongly  made  in  the  letter  to  Mr.       ryan 
B.,  which  must  damn  his  confidence  in  me;  moreover,  having  to    nbwman. 
leave  me  in  charge  of  his  business  during  his  absence  from  the 
store.     The  fact  is  you  have  stated  that  he  has  in  his  employ- 
ment a  rogue:  the  charge  is  inexplicable  to  him  after  your  high 
recommendations,  and  must  be  disproved  in  his  presence.     He 
will  not  let  his  books  out  of  his  possession,  therefore  you  will 
bring  all  the  books  used  in  this  business  forward  as  soon  as  pos- 
sible.   The  sense  of  my  own  righteousness  leaves  me  at  ease  in  a 
position  that  might  otherwise  appear  critical.    Believe  it,  I  shall 
defend  my  honour  well." 

On  26th  June,  defendant  went  to  Gundagai  and  brought  all  the 
books  with  him.    The  plaintiff  in  his  evidence  said: — 

**  He  (the  defendant)  came  into  Benson's  store  and  spoke  to  Benson;  then  called 
me  forward  and  began  by  speaking  of  the  insolent  and  discourteous  tone  of  my 
letter.  I  told  him  that  abuse  and  my  letter  were  beside  the  mark ;  that  we 
were  there  to  clear  up  his  statement  to  Mr.  Benson.  A  good  deal  of  talk 
took  place  on  the  construction  that  should  be  put  on  his  letter  to  Benson.  I 
said  'Benson  could  only  infer  that  I  was  a  rogue  and  a  swindler.'  Defendant 
replied,  'My  letter  did  not  imply  that  you  were  a  rogue  and  a  swindler,  but 
if  the  cap  fits  you  can  wear  it.'  I  challenged  him  to  bring  the  books  and  I 
could  disprove  his  statements;  he  said  the  words  I  have  mentioned  over  again. 
He  went  and  brought  the  books,  placed  them  on  the 'counter  in  the  presence  of 
Benson  and  Kinnings  (another  employ^,)  and  in  their  presence  he  reiterated 
the  statements;  he  said  the  words  I  have  mentioned  over  again ;  he  said,  '  The 
statements  in  my  letter  are  facts;  one  of  three  things  is  the  case— my  goods 
were  either  stolen,  given  away,  or  the  money  pocketed.'  He  then  took 
a  note-book  out  of  his  pocket  and  quoted  figures  similar  to  those  in  the 
letter  and  said,  'There  should  have  been  a  profit  in  the  business  wherever 
there  was  a  loss.'  I  replied,  'Your  goods  have  neither  been  stolen,  given 
away,  nor  the  money  pocketed,  therefore  there  could  not  be  a  loss.  If 
your  statements  are  true  I  shall  resign  my  employment  with  Mr.  Benson  and 
leave  Gundagai,  a  damned  man  in  reputation.'  Defendant  stated,  'I  should 
think  you  would  leave,  and  that  Mr.  Benson  wouldn't  keep  you.  I  would  not.  A 
man  who  kept  his  books  so  carelessly,  caused  a  loss  to  a  good  business  to  which 
very  little  expense  was  attached,  is  not  fit  to  be  employed.  An  employer  would 
say  that  when  you  mismanaged  in  that  way  so  badly  you  were  not  fit  to  do  any 
more  business.'  Defendant  also  said  that  a  sum  of  money  had  been  received  and 
not  accounted  for.  He  held  up  a  receipt  for  8s.  of  Mary  O'Laughlin,  and 
challenged  me  to  give  an  account  of  it.  [The  plaintiff  found  the  item  entered.]  I 
then  asked  him  if  he  had  any  further  charges  to  make;  he  made  no  reply;  he  made 
several  allusions  to  the  carelessness  in  which  the  books  were  kept"  [It  was 
agreed  that  the  books  should  be  left  at  Elworthy's  to  enable  the  plaintiff  to  clear 
the  matter  up.] 

Verdict  for  the  plaintiff. 
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1882  A  Rule  nisi  for  a  new  trial  was  obtained  on  the  gi-ounds  (inter 

^Yj^      alia),  1.  That  the  verdict  was  against  evidence;  2  That  the 

NwwiiAsr     ^^^^^  proved  were  not,  under  the  circumstances,  libellous;  3. 

That  the  occasion  on  which  the  words  were  spoken  was  a 

privileged  one. 

Salomons,  Q.C.,  now  moved  to  make  the  Rule  absolute — The 
defendant,  after  the  sale  to  Benson,  continued  to  manage  the 
store;  he  was  employed  by  Benson,  and  the  words  used  by  the 
defendant  were  spoken  to  Benson,  the  plaintifTs  master,  and 
were  privileged. 

[Want — No  question  whether  the  communication  was  privi- 
leged was  raised  at  the  trial] 

There  is  no  magic  in  the  word  privilege.  We  say  that,  under 
the  circumstances,  the  expressions  used  were  not  libellous. 

[Sir  J.  Martin,  C.J.  A  right  of  extended  comment  is  not 
privilege;  but  if  the  occasion  justifies  the  use  of  words  which 
otherwise  would  be  libellous,  then  the  occasion  is  privil^ed.] 

We  say  that  the  words  were  not  libellous,  and  the  occasion  on 
which  they  were  used  was  a  privileged  one.  I  took  the  objection 
in  my  address  to  the  jury. 

Want  {Harris  with  him)  showed  cause — There  was  no  privi- 
lege: no  such  relation  existed  between  the  defendant  and  Benson 
as  would  justify  the  use  of  the  words  complained  of.  But  the 
question  of  privilege  did  not  arise  at  the  trial.  The  defendant's 
case  at  the  trial  was  that  the  words  used  were  not  libellous;  that 
what  the  defendant  said  only  amounted  to  a  statement  that  there 
were  discrepancies  in  plaintiff's  accounts;  and  that  the  defendant 
had  not  adopted  the  interpretation  put  by  the  plaintiff  on  his 
letter.  The  question  of  privilege  never  arose.  Besides,  there  was 
evidence  of  express  malice. 

Salomons  in  reply — ^The  accounts  showed  gross  fraud  in  the 
plaintiff;  amounts  were  misrepresented. 
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[Sir  J.  Martin,  C.J.  It  seems  to  me  to  be  only  bad  book-  1882 
keeping.  If  you  did  not  call  the  judge's  attention  to  the  privilege,  ryan 
you  cannot  get  a  new  trial  for  misdirection.]  NE\mAN. 

I  took  the  point  of  privilege  in  my  address  to  the  jury,  and 
His  Honour  was  bound  to  tell  them  the  law  applicable  to  the 
facts.  We  ask  for  a  new  trial  also  on  the  ground  that  the  verdict 
was  against  evidence. 

Sir  J.  Martin,  C.J.  This  case  comes  before  us  in  a  very 
obscure  way.  Counsel  for  the  plaintiflF  makes  a  very  positive 
statement  as  to  what  was  said  to  the  jury,  and  counsel  for  the 
defendant  makes  an  equally  positive  statement  contrary  to  what 
the  plaintiffs  counsel  says.  The  judge's  opinion  is  in  favour  of 
the  view  taken  by  the  plaintiff's  counsel ;  and  in  that  state 
of  things  it  is  exceedingly  difficult  in  this  Court  to  deal  with  a 
motion  like  this,  one  part  of  which  depends  on  whether  the  judge 
was  wrong  in  giving  a  particular  direction  to  the  jury.  The 
judge  is  of  opinion  that  he  was  not  asked  specifically  to  direct  the 
jury  as  to  whether  the  communication  was  privileged.  The 
plaintiff's  counsel  is  very  positive  to  the  same  effect;  but  the 
defendant's  counsel  is  clear  that  he  took  the  point  in  his  address 
to  the  jury.     We  have  to  decide  in  this  conflict  of  testimony. 

I  am  clearly  of  opinion  that  this  was  a  case  where  the  state- 
ment was  made  on  a  privileged  occasion.  The  plaintiff  had  been 
employed  by  the  defendant  to  manage  a  store  for  him  at 
Gundagai.  He  sold  goods  to  the  value  of  about  3000i.  When 
accoimts  came  to  be  rendered  to  the  defendant  on  the  sale  of  the 
business  to  a  third  party,  the  accounts  seem  to  have  shown  a  loss 
instead  of  a  profit  during  the  plaintiff^s  management.  According 
to  the  defendant's  statement,  the  profits  should  have  beeu  about 
bOOL,  instead  of  which  there  was  a  loss.  He  writes  a  letter  com- 
plaining of  that  matter,  sending  a  similar  letter  to  the  person  who 
bought  the  business  from  him,  and  who  had  taken  the  plaintiff 
into  his  service.  In  that  correspondence  there  is  no  defamatory 
matter.  This  correspondence  by  letter  and  telegram  led  to  the 
defendant  going  to  Gundagai  and  seeing  the  person  who  had 
bought  the  business  from  him.  That  person  expresses  a  desire  to 
have  the  statement  made  by  the  defendant  cleared  up.     The 
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1882  plaintiff,  being  on  the  premises,  is  called  in;  and  then  a  conver- 
Ryan  sation  takes  place,  in  the  course  of  which — three  persons  being 
NBwif AN.  present,  the  plaintiff,  the  defendant,  and  the  third  person,  Benson, 
who  employed  the  plaintiff,  and  who  was  therefore  interested  in 
the  plaintiff's  character — the  defendant  says  that  either  the  goods 
were  taken  away,  or  were  given  away,  or  the  proceeds  had  been 
embezzled.  An  inquiry  is  made  as  to  what  the  defendant  means, 
when  the  defendant  says  to  the  plaintiff,  "My  letter  does  not 
imply  that  you  are  a  rogue  or  swindler,  but  if  the  cap  fits  you  can 
wear  it."  The  question  is  whether  these  words  were  spoken  on 
a  privileged  occasion. 

I  am  of  opinion  that  the  occasion  was  privileged.  It  is  quite 
clear  that  if  the  attention  of  the  judge  had  been  called  to  the 
point  he  should  have  so  told  the  jury,  and  he  ought  to  have  told 
them  that,  the  matter  being  defamatory  but  privileged,  they 
could  not  return  a  verdict  for  the  plaintiff  on  the  first  count 
unless  they  thought  that  express  malice  had  been  proved.  Bat 
the  judge  did  not  direct  the  jury  to  that  effect.  The  defendant  s 
counsel  says  that  he  did  take  the  point  in  his  address  to  the  jury. 
If  the  issue  raised  on  the  count  for  slander  had  been  the  only 
issue  in  the  action,  I  should  have  been  inclined  to  grant  a  new 
trial,  but  only  on  payment  of  the  costs  of  the  first  trial,  because 
the  preponderance  of  evidence  is  in  favour  of  the  plaintiff  as  to 
the  nature  of  the  defence  set  up  at  the  trial.  [His  Honour  then 
said  that  as,  on  another  issue,  the  defendant  was  entitled  to  a  new 
trial  as  a  matter  of  right,  the  costs  of  the  first  trial  should  abide 
the  event.] 

WiNDEYER,  J.  I  am  of  the  same  opinion.  The  cases  of 
Hopwood  V.  Thorn  (1)  and  Cmvles  v.  Potts  (2)  clearly  show 
that  where  the  words  complained  of  are  slanderous,  and 
are  uttered  in  the  course  of  an  inquiiy  which  the  plaintiff 
himself  sets  on  foot  for  the  purpose  of  clearing  up  his  character, 
in  all  such  cases  the  question  of  privilege  arises,  as  such  an  occa- 
sion is  jyi'imd  fade  privileged;  and  it  rests  upon  the  plaintiff  to 
show  that  the  defendant,  by  his  conduct,  has  stripped  himself  of 
the  protection  which  he  would  be  entitled  to  by  reason  of  his 

(1)  8  C.B.  293;  19  L.J.  C.P.  94.  (2)  34  L.J.  Q.B.  247. 
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privilege.    The  plaintiff  required  this  investigation  to  be  held.        1882 
It  therefore  appears  to  me  that  these  words  were  uttared  on  a       ryan 
privileged  occasion.     I  concur  with  His  Honour  that  the  judge    -j^^^^j^^^ 
ought  to  have  directed  the  jury  to  consider  whether  there  was 
proof  of  express  malice. 

It  is  said  that  the  judge  did  not  draw  the  attention  of  the  juiy 
to  the  matter  of  privilege,  but  counsel  for  the  defendant  says 
that  he  relied  on  it  in  his  address  to  the  jury.  It  appears  to  me 
that  in  cases  where  such  a  defence  is  relied  on,  although  the 
word  "  privilege"  is  not  used,  that  defence  is  substantially  raised. 
Counsel  is  not  bound,  if  the  point  is  argued  before  the  jury,  to 
call  the  attention  of  the  judge  to  it.  He  may  assume  that  the 
judge  thinks  nothing  of  the  point.  As  the  facts  of  the  case  re- 
quire that  the  case  should  be  laid  before  the  jury  with  a  direction 
that  the  words  were  spoken  on  a  privileged  occasion,  there  must 
be  a  new  trial 

Rule  absolute.     Costs  of  first  trial 
to  abide  the  event 

Attorneys  for  plaintiff:  Want,  Johnson  &  ScarveU, 
Attorneys  for  defendant:  Gam,non  &  M'LaughZin, 


YATES  V,  THE  MUNICIPAL  DISTRICT  OP  DUBBO.  Aug.  18. 

Bvid<nce—Cro88-€xamin(Uhn  of  plaintiff'  as  to  letter  unitten  by  his  attorney— Point 
not  accurately  taken  m  Rule — Conduct  of  counsel  in  addressing  jury  no  estoppel 

In  an  action  against  a  municipality  for  negligently  constructing  a  drain  and 
thereby  causing  injury  to  the  plaintiff,  the  plaintiff,  who  was  a  witness  on  his  own 
behalf,  was  cross-examined  as  to  a  lettec  written  by  his  attorney  to  the  defendants, 
and  giving  a  different  account  of  the  accident  from  that  given  by  the  plaintiff  in 
his  evidence  in  chief;  he  answered  questions  whether  he  had  made  a  statement  like 
that  contained  in  the  letter,  and  whether  he  had  instructed  any  one  to  write  to 
thtt  purport  The  presiding  judge  here  stopped  the  cross-examination,  holding 
that  the  questions  could  not  be  proceeded  with  unless  the  letter  were  put  in 
evidence.  Counsel  for  the  defendants  afterwards  referred  to  the  letter  and  its 
contents  in  his  address  to  the  jury.  Verdict  for  the  plaintiff.  A  Rule  nisi  for  a 
new  trial  was  obtained  on  the  ground  that  the  judge  was  wrong  in  refusing  to 
aUow  counsel  for  the  defendants  to  cross-examine  the  plaintiff  as  to  the  contents  of 
the  letter. 
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1882  Heldf  that  the  judge  was  wrong  in  stopping  the  cross-examination  of  the  plain- 

tiff;  and  that  the  counsel  for  the  defendants  was  entitled  to  ask  the  plaintiff 

Yates       whether  he  had  not  made  a  statement  to  his  attorney  like  that  contained  in  the 

^,    ^'  letter. 

Municipal 

District  of      Held,  also,  that  although  the  Tpoint  that  the  judge  had  refused  to  allow  tiie 
DuBBO.       plaintiff  to  be  cross-examined  as  to  such  statement  had  not  in  terms  been  taken  in 
the  Rule,  yet  that  was  what  was  meant;  and  the  Court  allowed  that  point  to  be 
argued. 

Held,  also,  that  the  conduct  of  defendants'  counsel  in  addressing  the  jury  did  not 
prevent  him  from  taking  the  objection.  And  a  Rule  for  a  new  trial  was  made 
absolute. 


District  Court  Appeal.  The  plaintiffs  particulars  stated 
that  the  defendants  so  negligently  constructed  a  drain  in 
Cobbora-street,  in  the  defendants'  municipal  district,  that  the 
plaintiff,  lawfully  using  and  driving  along  the  said  street  with  a 
horse  and  cart,  was,  by  reason  of  such  negligence  of  the  de- 
fendants, thrown  out  of  the  said  cart  and  severely  injured. 

The  action  was  tried  on  27th  May,  before  Mr.  Acting-District 
Court  Judge  Cansddl  and  a  jury.  Verdict  for  the  plaintiff; 
damages,  60{. 

The  defence  set  up  was  that  the  plaintiffs  horse  shied  at  a 
heap  of  bricks  left  in  the  road  by  some  one  not  in  the  defendants' 
employ,  and  capsized  the  cart  in  the  drain. 

The  following  is  the  judge's  note  of  the  cross-examination  of 
the  plaintiff  by  Mr.  Teece,  counsel  for  the  defendants : — 

"  I  know  Mr.  Byatif  plaintiff's  attorney.  I  could  not  have  said  to  anybody 
that  when  I  was  riding  home  in  my  cart,  when  coming  from  Darling-lane  into 
Cobbora-street,  at  that  spot  my  horse  shied  at  some  bricks  and  rubbish  in  the 
street,  and  as  he  swerved  he  shied  or  dragged  the  cart  into  the  gutter,  which  was 
two  feet  deep;  for  I  never  saw  any  bricks."  [Mr.  Eyan  here  objects  that  Mr. 
Teece  is  endeavouring  to  get  evidence  of  the  contents  of  a  document  without 
putting  it  in  evidence ;  but  I  decline  to  stop  the  examination.]  "  I  did  not  say 
my  horse  shied.  I  never  made  any  reference  to  bricks.  I  never  knew  anything 
about  bricks  at  the  time  of  the  accident.  I  am  on  my  oath.  I  don't  remember 
ever  having  said  so  to  anyone.  I  have, not  instructed  anyone  to  write."  [Mr. 
Byan  here  objects,  and  I  rule  that  the  question  cannot  be  pressed,  unless  the 
letter  is  first  put  in  as  evidence.  Mr.  Teece  objects  to  my  ruling  as  to  not 
allowing  him  to  examine  witness  about  the  contents  of  the  letter  copied  from  a 
draft  by  the  witness  Crick,  on  the  point  that  Mr.  Byan  had  read  it  in  his  opening. 
I  referred  to  my  notes,  and  found  no  evidence  of  Mr.  Byan  having  done  so.  I 
ruled  that  he  had  no  right  to  examine  as  to  the  contents  of  that  letter  withoot 
first  putting  it  in  as  evidence.  Mr.  Teece,  in  addressing  the  jury,  notwithstanding 
my  objections,  persisted  in  referring  to  the  said  letter,  and  did  refer  to  so  moch 
of  the  contents  of  it  as  to  apprise  the  jury  of  so  much  of  the  contents  as  suited  hii 
case;  and  I  felt  compelled  to  stop  him,  telling  him  he  knew  well  enough  the  letter 


VOL.  m.]  CASES  AT  LAW.  317 

WM  not  in  evidence,  and  conld  not  be  referred  to  by  him;  and  that  he  was  exceed-         1332 

ing  all  reasonable  bonnda  in  so  addressing  the  jury].  

Yates 

V. 

The  letter  referred  to  was  signed  by  Mr.  Ryan  and  sent  by  him    Municipal 

to  the  defendants.     It  was  in  these  teims: —  Dubbo. 

"Gentlemen: — Mr.  John  Yates,  of  Dabbo,  carter,  has  instmcted  me  to  write 
you  with  reference  to  a  very  serions  accident  which  happened  him  seven  months 
ago,  in  Cobbora-street,  Dubbo.  My  client  informs  me  that  on  the  evening  of  the 
10th  Angnst  last,  he  was  riding  home  in  his  dray  between  the  hours  of  six  and 
levoi,  and  when  emerging  from  Darling-lane  into  Cobbora-street  over  the  crossing 
at  that  spot,  his  horse  shied  at  some  bricks  or  rubbish  in  the  street,  and,  as  he 
swerved,  he  carried  or  dragged  the  cart  into  the  gutter,  which  was  two  feet  deep. 
The  gutter  at  this  time  was  incomplete.  My  client  was  thrown  from  the  cart  into 
the  gutter,  where  he  was  literally  mangled  by  the  horse  trying  to  get  away.    .    ." 

On  30th  June  a  Rule  nid  for  a  new  trial  was  obtained  by 
Harris  for  the  defendants  on  the  grounds  substantially: — 1.  That 
the  verdict  was  against  the  evidence,  as  there  was  no  evidence  of 
n^ligence  on  the  part  of  the  defendants  to  go  to  the  jury ;  2. 
That  the  judge  was  wrong  in  refusing  to  allow  the  counsel  for 
the  defendants  to  cross-examine  the  plaintiff  and  his  witnesses  as 
to  the  contents  of  the  letter  written  by  the  plaintiff's  attorney  to 
the  defendants. 

Teece  {Salorruyns,  Q.C.,  with  him),  for  the  defendants,  now 
moved  to  make  the  Rule  absolute — We  were  entitled  to  cross- 
examine  the  plaintiff  as  to  whether  he  had  instructed  his  solicitor 
to  write  that  letter,  and  we  might  have  used  his  answer  as  an 
admission :  Slatterie  v.  Pooley  (1);  if  he  denied  having  instructed 
any  one  to  write,  we  could  have  asked  him  whether  he  did  not 
say  this  or  that:  Fan^ow  v.  Blomjield  (2),  a  decision  at  nisi 
privs  by  Pollock,  C.B.  In  that  case  the  letter  was  by  the  party, 
here  it  was  written  by  his  attorney,  but  the  principle  in  both 
cases  is  the  same. 

[Faucett,  J.  The  distinction  is  that  here  you  did  not  prove 
the  authority  of  the  attorney  to  write  the  letter.] 

Sladden  v.  Serjeant  (3)  per  WUles,  J.  The  learned  judge  was 
wrong  in  his  summing  up  to  the  jury. 

(1)  6  M.  &  W.  664.  (2)  1  F.  &  F.  663. 

(3)  1  F.  &  F.  322. 
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1882  [Faucett,  J.     You  cannot  go  into  that ;  it  is  not  taken  in  the 

Yatks  Rule.    Besides,  the  summing  up  was  fairly  correct.] 

Municipal  There  is  no  evidence  on  which  the  plaintiff  could  recover :  Hill 

^  D^B^.'"''  ^-  ^^^  ^^^^'  ^^-  (*)'  '^'*^^  ^-  PoweU  (5). 

rUch£r  shows  cause — 

[Faucett,  J.  You  may  confine  your  argument  to  the  refusal 
by  the  judge  to  admit  any  cross-examination  on  the  letter.] 

Counsel  for  the  defendants  at  the  trial  claimed  to  cross-examine 
as  to  the  contents  of  the  letter ;  the  same  ground  is  taken  in  the 
memorandum.  Mr.  Teece's  argument  at  the  trial,  when  his  cross- 
examination  was  stopped,  was  that,  as  the  plaintiff's  attorney 
had  referred  to  the  letter  in  opening  his  case  to  the  jury,  he 
could  make  use  of  its  contents  in  cross-examination. 

[Sir  J.  Martin,  C.J.  The  ground  taken  in  the  Rule  is  an 
inaccurate  form  of  stating  that  counsel  for  the  defendants  had 
asked  whether  the  plaintiff  had  authorised  the  letter  to  be 
written,  and  that  that  question  had  been  rejected  by  the  judge.] 

Counsel  for  defendant  took  the  full  benefit  of  the  letter  by 
commenting  on  it  to  the  jury. 

[Sir  J.  Martin,  C.J.  Suppose  he  had  done  so:  still  the  judge 
told  the  jury  that  it  was  not  evidence;  and  it  Ls  not  the  same  as 
if  the  evidence  had  been  received.] 

If  plaintiff  had  denied  that  he  authorised  the  letter  to  be 
written,  his  word  must  have  been  taken;  he  could  not  have  been 
contradicted. 

Teece  in  reply. 

Sir  J.  Martin,  C.J.  This  was  an  action  brought  by  the 
plaintiff  against  the  municipality  of  Dubbo  for  negligence  in 
leaving  a  drain  in  their  municipality  in  such  a  state  that  ihe 
plaintiff,  in  driving  in  the  vicinity  of  it,  was  thrown  out  of  his 
cart  and  very  severely  injured.  At  the  trial  the  defendants 
sought  to  elicit  from  the  plaintiff  whether  or  not  he  had  made  a 
statement  to  his  attorney  to  the  effect  that  the  accident  had 
(4)  9  B.  &  S.  303;  18  L.T.  N.S.  365.        (5)  L.E.  7  CP.  96;  41  L. J.  C.P.  96. 
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been  caused  by  his  horse  shying  at  a  heap  of  stones  or  bricks,       1882 
and  that  that  caused  the  accident.    The  judge  refused  to  permit      yatks 
the  cross-examination  to  be  continued,  because,  it  was  alleged  Municipal 
that  it  had  reference  to  a  letter  which,  it  was  contended,  the  District  of 

DUBBO. 

plaintiff  had  instructed  his  attorney  to  write;  and  he  held  that 
these  questions  were  not  admissible  unless  this  letter  was  put  in 
evidence. 

A  Rule  was  granted  for  a  new  trial,  on  the  ground,  among 
others,  that  the  judge  was  wrong  in  not  allowing  the  defendants* 
counsel  to  cross-examine  the  plaintiff  and  his  witnesses  as  to  the 
contents  of  this  letter. 

It  will  be  seen  that  that  ground  was  not  in  terms  identical 
with  the  ruling  objected  to.  An  objection  was  made  by  the 
counsel  for  the  plaintiff  to  this  ground  being  gone  into,  be- 
cause it  was  not  taken  in  the  Rule;  but  although  it  was  not 
taken  in  terms,  it  seems  to  me  to  be  the  ground  substantially 
intended  to  be  taken.  The  rules  of  the  Court  are  not  to  be  the 
masters  of  the  Court,  and  the  Court  is  not  prevented  from 
moulding  its  own  rules  to  administer  substantial  justice.  We  see 
by  the  statement  of  the  evidence  that  the  defendants'  counsel 
was  shut  out  from  asking  questions  as  to  what  the  plaintiff  said 
to  his  attorney;  and,  although  the  objection  to  that  ruling  was 
not  set  forth  accurately  in  the  Rule,  that  was  what  was  substan- 
tially meant.  The  Court  is  entitled  to  allow  this  point  to  be 
argued,  although  it  was  not  set  forth  in  the  Rule. 

There  is  no  question  that  the  judge  was  wrong  in  refusing  to 
admit  the  evidence.  Section  13  of  20  Vict.,  No.  31,  puts  the 
matter  beyond  a  doubt.  The  evidence  was  erroneously  shut  out, 
and  therefore  the  defendants  were  precluded  from  availing  them- 
selves of  a  point  as  to  whether  they  were  liable.  This  heap  of 
bricks  not  having  been  placed  there  by  the  defendants  or  by 
their  servants,  it  might  have  been  contended  that  they  were  not 
liable.  That  is  an  argument  that  would  have  been  available  to 
them,  if  the  evidence  had  been  admitted.  That  being  so,  then, 
although  there  was  evidence  of  negligence  sufficient  to  justify 
the  verdict,  it  might  have  been  otherwise  if  this  evidence  had 
gone  to  the  jury.  The  Rule  for  a  new  trial  should  be  made 
absolute. 
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1882  It  was  however  said  that,  admitting  all  this  to  be  as  I  have  men- 

Yates      tioned,  the  defendants'  counsel  in  his  address  to  the  jury,  held  up 

Municipal  *^^^  letter,  and  commented  on  its  contents;  and  it  was  contended 

DisTRicrr  of  that  it  was  not  open  to  the  defendants,  after  that,  to  complain  of 

DUBBO.  ,  '  tr 

the  rejection  of  evidence  which  they  had  substantially  received 
the  benefit  of.  The  statement  of  what  took  place  at  the  trial 
is  not  very  clear.  I  do  not  gather  that  the  contents  of  this 
letter  were  read  out  by  the  defendants'  counsel  to  the  jury ;  and 
the  effect  of  what  the  defendants'  counsel  said  was  to  a  great 
extent  cut  down  by  the  remarks  of  the  judge.  It  is  plain  that 
the  defendants  did  not  get  the  same  benefit  which  they  would 
have  had  if  the  evidence  rejected  had  been  admitted. 

Faucett,  J.  The  first  point  taken  is  that  there  was  no 
evidence  of  negligence  sufficient  to  support  the  verdict.  It 
appears  to  me  and  to  Mr.  Justice  Windeyer  that  there  was 
evidence  of  negligence. 

The  material  point,  however,  taken  here  is  that  the  defendants' 
counsel  was  not  allowed  to  cross-examine  the  plaintifi*  and  one  of 
his  witnesses  as  to  the  contents  of  a  letter  written  by  the  plain- 
tiffs attorney  to  the  defendants.  I  do  not  think  that  the  point 
is  taken  in  the  rule  with  such  a  degree  of  obscurity  as  would 
mislead  the  counsel  for  the  plaintifil  It  is  a  very  uncommon 
way  of  taking  the  objection,  but,  on  the  whole,  it  seems  to  me 
that  the  matter,  read  in  connection  with  the  judge's  notes,  is  so 
clear  that  there  is  no  possibility  of  being  misled  by  the  way 
in  which  the  objection  is  stated  in  the  Rule.  The  objection  is  that 
he  was  not  allowed  to  cross-examine  as  to  the  contents  of  the 
letter;  the  main  point  is  that  he  was  not  allowed  to  ask  any 
questions  at  all  about  it.  We  see  that  the  plaintiff  must  have 
been  asked  in  cross-examination  this  question,  "  Did  you  say  to 
anyone  that  the  accident  happened  through  your  horse  shying  at 
the  heap  of  bricks?  Have  you  ever  instructed  anyone  to  write 
to  that  effect?"  In  the  judge's  notes  we  have  only  the  answers 
to  questions  put,  and  not  the  questions  themselves.  Defendant's 
counsel  is  stopped  there ;  he  is  not  allowed  to  ask  any  further 
question.  The  judge  ruled  that  the  question  could  not  be  answered 
unless  the  letter  were  put  in  evidence,  and  Mr.  Teece  tried  to  get 


VOL  in.]  CASES  AT  LAW.  321 

over  that  ruling  on  the  grounds  that  the  plaintiflf  s  attorney  had        1882 
referred  to  the  letter  in  his  opening.  yates 

It  is  said  that,  under  the  circumstances  of  Mr.  Teece  having  ^  ^' 
pressed  this  letter  upon  the  jury,  and  of  his  having  referred  to  District  of 
this  letter  in  his  address  to  the  jury,  he  cannot  now  insist  upon  his* 
objection.  It  is  said  that  he  referred  to  the  letter,  and  read  the 
contents  to  the  jury.  Could  this  have  got  over  this  diflSculty?  It 
was  of  material  importance  to  show  that  the  plaintiff  had  given 
another  version  of  the  cause  of  this  accident;  and  it  appears  that 
his  attorney  said  in  this  letter  that  the  plaintiff's  horse  shied  at  a 
heap  of  bricks  or  rubbish,  and  as  he  swerved  he  carried  or  dragged 
the  cart  into  the  gutter,  and  so  caused  the  accident.  If  that  turns 
out  to  be  correct,  arid  if  the  plaintiff  gave  that  information  to  his 
attorney,  it  would  be  for  the  jury  to  find  whether  the  shying  of 
the  horse  at  the  heap  of  bricks  was  the  main,  or  primary,  or  more 
proximate  cause  of  the  accident.  Although  the  accident  would 
not  have  been  caused  unless  the  drain  had  been  there,  still  if  the 
proximate  cause  of  the  accident  was  a  heap  of  bricks,  it  would  be 
a  question  for  the  jury  whether  the  defendants  were  not  entitled 
to  the  verdict.  Take  the  case  of  a  horse  being  frightened  by  a 
waterspout,  which  causes  the  horse  to  run  into  a  water-hole.  If 
the  water-hole  had  not  been  there  the  accident  could  not  have 
occurred;  but  was  it  the  cause  of  the  injury?  Here  a  new  ques- 
tion would  arise  for  the  jury  to  consider.  Under  these  circum- 
stances, it  appears  to  me  to  be  material,  and  it  might  have  an 
effect  in  inducing  the  jury  to  return  a  different  verdict ;  and  Mr. 
Teece' 8  conduct  at  the  trial  does  not  get  over  this  diflSculty. 

WiNDETER,  J.  I  am  of  the  same  opinion.  It  appears  to  me 
that  the  learned  District  Court  judge  made  a  mistake  in  not 
allowing  the  counsel  for  the  defendants  to  cross-examine  the 
plaintiff  as  to  statements  which  he  is  supposed  to  have  made  to 
his  attorney. 

It  is  quite  dear  that  if  the  plaintiff  had  been  pressed  as  to  the 
contents  of  that  letter,  he  might  have  been  led  to  admit  that  he 
had  said  shortly  after  the  accident  that  it  had  been  caused  by  his 
horse  shying  at  the  bricks  in  the  road,  for  which  the  defendants 
were  not  responsible.  A  very  serious  question  would  then  arise, 
N.S.  W.R.,  Vol.  m.,  Law.  Z 
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1882       whether,  if  that  were  so,  they  were  responsible  for  the  accident; 

Yates      because  if  the  bricks  were  the  ca/tisa  causana  of  the  accident,  the 

Municipal  ^^^^^^^^.nts  would  not  be  answerable.  Probably  the  only  evidence 

District  of  available   was   the   evidence   of  the  plaintiff  himself,  and   the 

admission  by  him  that  the  accident  had  been  caused  in  this  way. 

The  evidence  that  was  shut  out  was,  therefore,  that  which  was 

most  valuable  to  the  defendants. 

It  is  not  sufficient  to  show  that  counsel  in  addressing  the  jury 
made  observations  twitting  the  plaintiff's  advocate  with  having 
shut  out  this  evidence ;  such  observations  would  not  be  of  the 
same  effect  as  admissions  made  by  the  plaintiff  would  be. 

Rule  absolute  for  a  new  trial. 

Attorney  for  plaintiff:  /.  /.  Ryan,  of  Dubbo,  by  Clayton. 
Attorneys  for  defendants :  Shorter,  Fitzgerald  <fe  Asher. 


Aug.  26.  DEVIR  r.  CURLEY. 

Damages-- Action  for  injuriea  caused  by  negligence— Evidence  that  pUUntifU/amilif 
were  dependent  on  him  for  support. 

In  an  action  to  recover  damages  for  personal  injuries  caused  by  defendant* • 
negligence,  evidence  of  plaintiff  was  admitted  that  he  had  a  family  who  were 
dependent  on  him  for  their  support.    Verdict  for  plaintiff. 

^eU,— that  the  evidence  was  rightly  admitted. 

District  Court  Appeal.  The  action  was  brought  by  a  corpo- 
ration labourer  to  recover  damages  for  the  defendant's  negligence 
in  driving  a  buggy,  whereby  the  plaintiff  was  run  over  and 
severely  injured,  and  disabled  from  working. 

At  the  trial  before  Mr.  D.  C.  Judge  Josephson  at  Sydney,  the 
plaintiff  was  examined  on  his  own  behalf,  and  gave  the  following 
evidence  {inter  alia)  as  to  damage : — "  Have  five  small  children ' 
(objected  to:  objection  allowed).  Q.:  "Have  your  family  any 
other  means  of  support  besides  yourself?*  (objected  to:  over- 
ruled).   A. :  "  Have  one  child  working." 

Verdict  for  the  plaintiff:  200^. 
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Rogers,  for  the  defendant,  now  moved  for  a  Rule  nisi  for  a  new        i882 
trial  on  the  ground:  That  the  learned  judge  erroneously  admitted       bevul 
evidence  of  the  fact  that  the  plaintiff's  family  were  dependent  on     p  ^' 
him  for  support. 

The  plaintiff  can  only  recover  damages  for  any  loss  he  himself 
may  have  sustained ;  he  cannot  get  damages  for  what  his  family 
may  have  suffered.  It  was  therefore  immaterial  how  many  chil- 
dren he  had,  and  whether  they  were  dependent  on  him  for 
support.     I  know  of  no  reported  case  on  the  point. 

[Faucett,  J.    Phillips  V.  L.  &  8.  W.  Raihvay  Co.  (1). 

The  damages  to  be  awarded  are  not  to  be  measured  by  the 
number  of  the  plaintiff's  family.  "  Very  little  can  be  said  with  • 
certainty  as  to  damages  for  personal  injuries  inflicted  by  negli- 
gence. .  .  This  is  one  of  the  cases  in  which  damages  most 
signally  fail  to  be  a  real  compensation  for  the  loss  sustained:*' 
Maynie  on  Damccges,  p.  404.  In  Phillips  v.  L,  S  8,  W.  Railway 
Co.  (1)  the  damages  were  considered  inadequate  because  the  jury 
could  not  have  taken  into  account  the  position  of  the  plaintiff  as 
a  medical  man. 

Sir  J.  Martin,  C.J.,  after  stating  the  facts,  said: — I  am  aware 
of  no  case  in  which  this  precise  point  has  been  decided. 
We  are  asked  to  grant  this  Rule  because  there  is  no  authority 
for  the  admission  of  evidence  like  that  objected  to  here. 

There  can  be  no  doubt  that  the  plaintiff  can  not  recover 
damages  for  any  injuries  his  family  may  have  sustained  by  the 
injury  done  to  himself.  The  question  was  not  what  was  the 
extent  of  their  loss.  They  are  not  the  plaintiffs,  and  the  damages 
cannot  be  enhanced  by  any  loss  they  may  have  suffered.  It  is 
said  that  the  plaintiff  had  sustained  no  additional  injury  by  the 
circumstance  that  his  family  were  dependent  on  him  for  support. 
But  it  is  a  gratification  to  anyone  to  be  able  to  maintain  his 
family,  and  a  cause  of  anxiety  not  to  be  able  to  do  so.  Though 
this  gratification  is  not  one  which  can  be  measured  in  money,  it  is 
one  of  which  this  plaintiff  has  been  deprived.  His  anxiety  of  mind 
may  have  been  greatly  increased  by  the  consciousness  that  he  is 
now  unable  to  maintain  his  family,  and  this  anxiety  may,  I 

(1)  5  Q.B.D.  78 ;  49  L.  J.  Q.B.D.  233. 
Z2 
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1882        think,  be  taken  into  account  in  estimating  the  damages  to  which 

Dbvir      ^^  is  entitled.     If  there  is  no  authority  in  favour  of  this  view,  it 

CuBLEY      ^  ^^^^  ^^^^  *^^*  ^  precedent  should  be  made.     In  doing  so  we 

are  not  running  counter  to  any  rule  of  law.     1  think  that  the 

question  was  admissible,  and  that  we  ought  not  to  grant  a  Rule. 

Faucett,  J.  Although  I  concur  with  His  Honour  that  the 
plaintiff's  anxiety  of  mind  onaccount  of  notbeing  abletosupport  his 
family  is  a  good  ground  for  admitting  the  evidence  tendered  in  this 
case,  yet  the  evidence  is  admissible  ou  a  clearer,  stronger,  and  more 
ascertainable  ground.  If  he  is  prevented  from  himself  supporting 
those  whom  he  is  bound  to  provide  for,  and  is  obliged  to  employ 
others  to  sustain  them,  he  suffers  a  loss.  There  is,  besides,  the 
anxiety  of  mind  occasioned,  and  the  gratification  of  his  natural 
feelings  taken  away  from  him. 

WiNDEYER,  J.    I  am  of  the  same  opinion.    If  no  precedent  can 

be  found,  it  appears  to  me  that  that  must  be  so  because  the 

admissibility  of  such  evidence  has  never  been  disputed.     I  agree 

in  thinking  that  it  is  high  time  that  a  Court  should  declare  such 

evidence  admissible. 

RvZe  refused. 

Attorney  for  defendant:  F,  J,  McCarthy, 


^^'^  SINCLAIR  V.  THE  B0R0UG5  OF  PADDINGTON. 

•  Evidence— Action  for  negligence  by  defendants*  servants—Defence  that  the  tn^ry  was 
done  by  other  persons  not  in  defendants*  employ — Evidence  in  reply  that  the$e  Men 
were  the  defendants*  servants— AdmissibUity  cf  such  evidence. 

Plaintiff  sued  the  defendants  for  negligence  in  catting  down  a  footpath,  by 
which  the  plaintiff's  land  and  fence  adjoining  the  footpath  fell  down.  Plea  :  Not 
guilty,  by  sees.  117  and  119  of  the  **  MvnidpalUies  Act  **  (31  Vict.,  No.  12).  At 
the  trial,  plaintiff  brought  evidence  that  the  footpath  had  been  lowered  by  men  in 
the  defendants*  employ  ;  defendants'  counsel  did  not  cross-examine  to  show  that 
these  men  were  not  the  defendants'  servants.  Defendants  brought  evidence  that 
other  persons  not  in  the  defendants'  employ  took  away  soil  from  the  footpath,  and 
caused  the  injury  to  the  plaintiff's  property.  Plaintiff  tendered  evidence  in  reply 
to  show  that  the  persons  spoken  of  by  the  defendants'  witnesses  as  having  caused 
the  damage  were  the  defendants'  servants.  The  D.O.  Judge,  having  refused  to 
receive  this  evidence  on  the  ground  that  it  formed  part  of  the  plaintiff's  case  in 
chief,  and  having  nonsuited  the  plaintiff. 

Held,  on  appeal,  that  the  evidence  ought  to  have  been  received;  and  a  new  trial 
was  granted. 
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District  Court  Appeal.  This  was  an  action  by  the  proprietor       1882 
of  land  in  the  defendant  borough  for  damages  caused  by  the     Sinclair 
lowering  of  the  level  of  the  pathway  of  Vernon-street  adjoining  borouoh  of 
the  plaintiffs  land,  by  which  the  plaintiffs  fence  fell  into  the  Paddinoton. 
street 

The  defence  filed  was — 1.  Not  guilty,  by  sees.  117  and  119  of 
the  "Municipalities  Act"  of  1868  (31  Vict.,  No.  12);  and  2. 
That  the  acts  complained  of.  were  done  by  the  plaintiffs  leave  and 
license.    No  other  defence  was  stated  at  the  trial. 

At  the  trial,  before  Mr.  D.  C.  Judge  Josephaon,  counsel  for  the 
defendants  admitted  that  the  kerbing  and  guttering  was  done  by 
the  defendants.  Plaintiff  gave  evidence  that  the  footpath  was 
cut  away  and  lowered  by  the  men  who  were  doing  the  kerbing 
and  guttering,  and  that  that  caused  the  damage.  Evidence  was 
also  given  of  some  conversations,  which  showed  that  the  muni- 
cipality contemplated  lowering  the  footpath.  Plaintiffs  witnesses 
were  not  cross-examined  to  show  that  the  men  who  removed  the 
sand  were  not  the  defendants'  labourers. 

At  the  dose  of  the  plaintiffs  case,  counsel  for  the  defendants 
moved  for  a  nonsuit,  on  the  ground  that  the  defendants  had 
power  to  alter  the  level  of  streets  in  the  municipality.  His 
Honour  refused  to  nonsuit,  holding  that  there  was  evidence  that 
the  work  had  been  done  negligently  by  the  defendants. 

The  defendants  then  went  into  evidence,  and  witnesses  were 
called  to  show  that  some  other  people,  not  the  workmen  spoken  of 
in  the  plaintiffs  evidence,  and  not  employed  by  the  corporation, 
carted  sand  away  from  the  footpath,  although  the  agents  of  the 
corporation  had  tried  to  stop  them,  and  that  the  action  of  these 
men  had  alone  caused  the  damage. 

The  plaintiff  tendered  evidence  in  reply  to  show  that  the  men 
seen  by  the  defendants'  witnesses  were  acting  under  the  authority 
of  the  corporation.  His  Honour  rejected  this  evidence  on  the 
ground  that  it  was  part  of  the  plaintiffs  case  in  chief,  and  non- 
suited the  plaintiff. 

A  Rule  nm  was  obtained  by  the  plaintiff  last  Term  to  set  aside 
the  nonsuit,  and  for  a  new  trial  on  the  ground  that  the  evidence 
in  reply  had  wrongly  been  rejected. 
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1882  Heydon,  for  the  plaintiff,    now    moved    to    make   the   Rule 

Sinclaib"^  absolute — We  .were  unintentionally  misled  by  the  admission  made 
^    ^-  at  the  trial  by  defendants*  counsel.     But  independently  of  this,  we 

Paddingtok  were  entitled  to  give  evidence  in  reply  to  what  was  in  effect  a  new 
case  made  by  the  defendants,  of  which  we  had  no  notice  by  cross- 
examination,  and  no  knowledge  until  our  case  had  closed  and  the 
defendants  had  called  evidence.  In  Briggs  v.  AynswoHh  (1),  an 
action  for  negligence,  evidence  was  called  by  the  plaintiff  to  prove 
that  the  defendant  about  the  time  in  question  was  at  Layton 
where  the  accident  occurred,  and  the  defendant  called  witnesses 
to  show  that  he  was  then  at  Richmond.  Lord  Denirvan  refused 
to  exclude  further  witnesses  who  were  tendered  by  the  plaintiff  in 
reply  to  prove  that  the  defendant  was  not  at  Richmond  but  at  Lay- 
ton  when  the  accident  occurred.  So  in  Doe  v.  Oosley  (2)  a  plaintiff 
in  ejectment  who  had,  in  his  case  in  chief,  claimed  as  heir-at- 
law,  being  met  by  the  defendant  putting  in  a  will  devising  the 
property  to  him,  was  allowed  in  reply  to  put  in  evidence  a  subse- 
quent will  whereby  the  estates  claimed  were  devised  to  himself. 

[Sir  G.  Innes,  J.  That  has  nothing  to  do  with  the  point  here. 
That  case  only  decided  that  the  plaintiff  in  an  action  of  ejectment 
may,  in  reply,  put  in  a  title  to  defeat  the  pHmd  facie  case  made 
by  the  defendant.] 

Cope  v.  Tlve  Thames  Haven  and  Dock  Company  (3)  is  a  case 
like  the  present,  except  that  the  notice  of  the  defence  about  to  be 
set  up  was  given  by  the  cross-examination :  Shaw  v.  Beck  (4). 

Rogers  for  the  defendants — The  plaintiff  was  bound  to  call  all 
the  evidence  necessary  to  support  his  case  in  chief.  He  went  into 
evidence  to  show  that  the  men  who  took  away  the  sand  and 
caused  the  injury  to  his  land  were  corporation  labourers  in  the 
employ  of  the  defendants.  The  evidence  they  wished  to  call 
ought  to  have  been  given  in  chief;  it  is  not  admissible  in  reply. 

No  reply  was  called  for. 

(1)  2  M.  &  Rob.  168.  (3)  C.  k  Kir.  757. 

(2)  2  M.  &  Rob.  243.  (4)  8  Exch.  392. 
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Faucett,  J.     In  the  plaintiflTs  case  it  was  admitted  by  the        i882 

defendants  that  the  corporation  men  did  the  kerbing  and  gut-     Sinclair 

terinc,  and  evidence  was  given  by  the  plaintiflTs  witnesses  that         v* 
f  ..  T.niii  .^  ,      Borough  op 

the  corporation  men  engaged  m  that  work  also  cut  down  the  Paddinoton. 

pathway  near  the  plaintiff's  land,  and  caused  the  plaintiff's  land 

and  fence  to  fall  down.     No  doubt  the  defendants'  admission 

was  limited  to  the  making  of  the  kerbing  and  guttering ;  but  no 

suggestion  was  made  throughout  the  plaintiff's  case  that  these 

men  were  not  the  corporation  men;   they  were  spoken  of  by 

the  plaintiff's  witnesses  as  corporation  men,  and  so  treated 

throughout  the  plaintiff^s  case. 

The  defendants,  when  they  came  to  their  case,  under  the  plea 
of  "not  guilty  by  statute,"  which  includes  the  plea  of  "not 
guilty,"  gave  evidence  that  some  men  not  in  the  defendants' 
employment  came  upon  the  pathway  and  took  away  the  sand 
and  caused  the  injury.  The  defendants  did  not,  at  the  trial,  say 
that  the  men  spoken  of  by  the  plaintiff's  witnesses  were  not  cor- 
poration men,  and  do  not  even  now  suggest  it.  But  they  said  that 
other  people,  strangers  to  the  corporation,  canned  away  the  sand. 

It  appears  to  me  that  this  was  new  matter.  The  plaintiff 
might  have  met  this  evidence  by  anticipation ;  but  the  question 
is  whether,  not  having  done  so,  he  could  in  his  evidence  in  reply 
call  witnesses  to  show  that  the  men  spoken  of  by  the  defendants' 
witnesses  as  having  cai*ted  away  the  sand  were  corporation  men, 
in  contradiction  to  what  was  said  by  the  defendants'  witnesses. 
It  seems  to  me  that  the  defendants  introduced  new  matter  which 
the  plaintiff  was  strictly  entitled,  by  the  rules  of  evidence,  to  con- 
tradict in  reply.  To  give  an  instance : — Suppose  a  plaintiff  com- 
plains that  Tom  Jones  cut  down  his  fence.  Tom  Jones  remains 
silent  during  the  plaintiff's  case,  and  then  brings  a  number  of 
witnesses  to  prove  that  Peter  Smith  did  it  on  the  very  day  on  which 
Tom  Jones  is  said  to  have  done  it.  Are  we  to  be  told  that  the 
plaintiff,  in  such  a  case,  is  not  to  be  allowed  to  go  into  evidence 
in  reply,  to  show  that  Peter  Smith  was  not  there  on  that  day ; 
that  he  was  at  PaiTamatta,  or  London,  or  was  not  alive  ? 

The  evidence  ought  to  have  been  admitted.  If  the  action  had 
been  tried  before  a  jury,  the  evidence  excluded  might  have  in- 
fluenced them.     The  Rule  must  be  made  absolute. 
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1882  WiNDEYER,  J.     I  am  clearly  of  opinion,  for  the  reasons  given 

SiNCLAiE    by  His  Honour  Mr.  Justice  Faucett,  that  the  Rule  should  be  made 

Borough  OF  ^-bsolute.     The  plaintiflF  had  a  right  to  suppose  that  the  only. 

Paddinoton.  matter  which  the  corporation  would  dispute  at  the  trial  was 
whether  there  was  negligence  in  the  execution  of  the  work.  The 
proceedings  before  the  trial  led  him  to  suppose  that  the  corpora- 
tion simply  denied  their  liability  to  shore-up  the  land.  What 
took  place  at  the  trial  led  him  to  suppose  that  the  corporation 
only  denied  any  negligence  on  their  part.  If  it  was  assumed  by 
the  plaintiff  that  the  work  had  been  done  by  the  corporation 
laboiu:ers,  the  right  thing  to  have  done  would  have  been  to  put 
the  plaintiff  on  his  guard  by  an  intimation  as  to  what  the  defence 
really  was,  either  by  questions  upon  cross-examination,  or  a 
statement  by  counsel.  The  first  intimation  the  defendants 
give  that  they  intend  to  prove  that  the  work  was  not  done 
by  their  men  is  when  they  call  their  witnesses.  The  question  is 
as  to  what  is  fair  and  reasonable.  The  plaintiff  conducted  his 
case  on  a  false  assumption  which  he  was  allowed  to  fall  into  by 
the  other  side. 

Sir  Q.  Innes,  J.  I  am  not  prepared  to  dissent,  but  at  the  same 
time  I  am  constrained  to  say  that  I  concur  with  very  great  doubfc. 

It  appears  to  me  that  it  is  incumbent  on  the  plaintiff  to  prove 
affirmatively  that  the  act  done  was  done  by  the  defendants  or 
their  servants.  In  this  particular  case  the  expressly  limited  form 
of  the  admission  made  by  the  defendant  s  counsel  would  have  the 
effect  of  putting  the  plaintiff  to  the  proof  that  the  acts  complained 
of  were  done  by  the  corporation  men ;  and  it  would  appear  to  me 
that  he  was  aware  of  this,  and  directed  his  evidence  to  prove  that 
material  fact.  That  being  so,  it  was  incumbent  on  him  to  make 
his  case  as  strong  as  he  could ;  and  it  was  a  mere  question  of  fact 
for  the  judge  to  say  which  story  he  would  adopt. 

But  it  is  left  in  great  doubt  whether  the  men  spoken  of  by  the 
defendants'  witness  as  having  caused  the  injury  were  or  were  not 
the  same  men  as  those  spoken  of  by  the  plaintiff  s  witnesses.  K 
it  were  clear  that  they  were  the  same  men,  the  evidence  would 
not  be  admissible  in  reply.  But  if  they  were  not  the  same  men,  it 
was  new  matter  which  the  plaintiff  could  not  have  anticipated,  and 
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it  was  open  to  him  to  give  evidence  contradicting  it  in  reply.        1882 
If  it  were  like  Briggs  v.  Aynaworth  (5)  the  evidence  would  be     Sinclair 
admissible  in  reply,  because  no  notice  was  given  on  the  pleadings  borough  of 
or  by  the  conduct  of  the  ce^se  that  such  a  defence  would  be  relied  Paddinoton. 
on.   Having  this  doubt  whether  the  men  spoken  of  by  the  defend- 
ants' witness  were  the  same  as  those  spoken  of  by  the  plaintiff's 
witness,  I  think  the  Rule  should  be  made  absolute. 

Rule  absolute,  with  costs.     Costs  of 
first  ti^l  to  abide  the  event. 

Attorneys  for  plaintiff:  Ellis  &  Makinson. 
Attorneys  for  defendants:  Pigott  cfc  Trickett, 
(5)  2  M.  &  Rob.  168. 


LONG  WORTH  v.  CAMPBELL.  May  9. 

New  trial— Practice — Verdict  obtained  on  plaintiff* a  oum  evidence  —  New  trial  "^'    ' 

re/used— Conviction  of  plaintiff  for  perjury — Stay  of  proceedings  refused — Rule 
nisi  for  new  trial  granted,  although  wU  of  time — Rule  absolute  on  terms. 

In  an  action  for  breach  of  a  covenant  for  qniet  possession  contained  in  a  lease 
which  was  not  to  take  effect  unless  plaintiff  found  coal  on  the  land,  the  plaintiff 
obtained  a  verdict  on  his  own  evidence  that  he  had  found  a  seam  of  coal.  A  Rule 
nisi  for  a  new  trial  was  obtained  by  the  defendant  and  discharged.  Afterwards 
the  plaintiff  was  convicted  of  perjury  for  having  sworn  at  the  trial  that  he  had 
found  coal  on  the  land.  A  number  of  witnesses  not  called  at  the  civil  trial  were 
called  on  both  sides  at  the  criminal  trial.  Defendant  thereupon  moved  to  make 
absolute  a  Rule  nisi  for  a  stay  of  proceedings,  on  grounds  contained  in  affidavits 
setting  out  the  above  facts. 

The  Court  discharged  the  Rule,  but  converted  the  motion  into  a  Rule  nisi  for  a 
new  trial,  notwithstanding  that  the  application  was  out  of  time. 

The  Court  afterwards  made  the  Rule  absolute  for  a  new  trial,  on  payment  by 
the  defendant  of  the  costs  of  the  first  trial;  costs  of  the  motion  to  abide 
the  event. 

Declaration: — 1.  Breach  of  a  covenant  for  quiet  enjoyment 
contained  in  a  lease  by  the  defendant  to  the  plaintiff  of  certain 
beds  or  seams  of  coal  lying  underneath  three  parcels  of  land 
known  as  New  Park. 

2.  Breach  of  an  agreement  dated  13th  November,  1877, 
between  the  plaintiff  and  defendant,  that  the  defendant  should 
demise  to  the  plaintiff  and  the  plaintiff  should  accept  from  the 
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1882        defendant  a  demise  of  the  beds  or  seams  of  coal  mentioned  in 


LoNowoRTH  the  fii-st  count,  for  a  term  of  fifteen  years,  commencing  from  the 
Campbell.  ^^^^  ^^  ^^®  ^^^  agreement,  and  that  the  plaintiflF  should  take 
possession  of  the  said  premises  as  and  from  the  date  of  the  said 
agreement.  Breach,  that  the  defendant  did  not,  nor  would 
demise  the  said  premises  to  the  plaintiff,  whereby  the  plaintiff, 
after  having  taken  possession  of  all  the  said  premises,  according 
to  the  said  agreement,  was  evicted  therefrom. 

3.  Trespass  to  plaintiff's  close  called  New  Park. 

4.  Trover  for  coal. 

Pleas: — To  first  count,  Non  demisit  2.  Surrender  before 
entry  by  operation  of  law,  that  is  to  say,  by  the  plaintiff 
then  agreeing  to  give  up  to  the  defendant,  and  the  defendant 
then  accepting  and  agreeing  to  enter  into  and  retake  posses- 
sion of  the  said  lands,  premises,  beds  and  seams  of  coaL  Aver- 
ment, that  the  defendant  accordingly  did  afterwards  enter  and 
retake  possession  of  the  same  in  pursuance  of  the  said  agreement 
3.  By  way  of  defence  on  equitable  grounds:  That  the  alleged 
lease  and  demise  declared  upon  was  made  upon  certain  terms  and 
conditions  then  agreed  upon  between  the  plaintiff  and  defendant, 
that  is  to  say,  that  the  said  alleged  lease  and  demise  should  be 
regai'ded  as  a  draft  only  of  a  lease  under  seal  to  be  in  the  event 
thereinafter  mentioned  drawn  up  and  executed  by  the  plaintiff 
and  the  defendant  respectively,  and  should  not  have  any  operation 
or  effect  until  the  plaintiff  should  have  had  the  opportimity  of  in- 
specting the  said  lands  and  premises,  and  of  being  satisfied  whether 
coal  could  be  obtained  thereon,  and  that  the  plaintiff  should  then 
have  the  option  of  accepting  or  rejecting  the  said  lease  and 
demise  declared  upon,  and  of  executing  or  refusing  to  execute 
such  proposed  lease  under  seal  as  aforesaid.  Averment,  that 
the  plaintiff  accordingly  inspected  the  said  lands  and  premises, 
and  was  not  satisfied  with  the  result  of  the  said  inspection, 
and  gave  notice  to  that  effect  to  the  defendant;  and  although  the 
defendant  was  always  ready  and  willing  to  let  and  demise  the 
said  lands  and  premises  to  the  plaintiff  upon  the  said  terms,  and 
to  execute  such  proposed  lease  under  seal  as  aforesaid,  yet 
the  plaintiff,  acting  upon  the  terms  and  conditions  so  agreed  upon 
as  aforesaid,  refused  to  accept  the  said  lease  and  demise  declared 
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upon,  and  refused  to  execute  such  proposed  lease  under  seal  as        1882 
aforesaid,  and  thereby,  and  before  the  alleged  breach  in  the  said  Longworth 
count  mentioned,  exonerated  and  discharged  the  defendant  from   p,     ^' 
any  claim  or  liability  in  respect  of  the  said  alleged  lease  and 
demise  declared  upon,  and  that  the  plaintiff,  notwithstanding 
the  premises,  was  now  suing  in  derogation  of  the  said  terms  and 
conditions  so  agreed  upon  as  aforesaid.     4.  As  to  breaches  in 
first  count,  not  guilty. 

5  and  6,  as  to  second  count — Non  assumpsit;  and  that  the 
plaintiff  was  not  ready  and  willing  to  accept  a  demise.  7.  An 
agreement  before  breach  to  rescind  the  said  agreement.  8. 
Exoneration  and  discharge.     9.  Not  guilty  as  to  breaches. 

10,  11,  12,  as  to  third  count — Not  guilty:  not  possessed:  and 
liberum  tenementum. 

13,  as  to  fourth  count — Not  possessed: 

Replication :  joinder  of  issue. 

The  action  was  tried  on  28th  October,  1880,  at  the  Maitland 
Causes,  before  His  Honour  Sir  W.  Manning  and  a  jury.  The 
defendant  s  case  was,  as  appeared  from  a  letter  written  by  the 
plaintiff  himself,  that  the  agreement  declared  on  in  the  second 
count,  which  was  in  the  form  of  a  lease  under  seal,  was  to  take 
effect  only  if  the  plaintiff  found  coal  on  the  land ;  and  that  the 
plaintiff,  having  tested  the  land  unsuccessfully,  had  abandoned  it 
and  rescinded  the  agreement;  that  after  the  plaintiff  had 
abandoned  the  land  it  was  tried  by  other  persons,  who  found  a 
seam  of  coal.  The  plaintiff  was  a  witness  on  his  own  behalf ; 
and  he  swore  that,  before  any  other  person  had  worked  tHe 
ground,  he  had  found  coal  himself  in  a  certain  shaft,  which  he 
specified,  at  a  depth  of  eight  feet.  He  described  the  seam  as 
being  3  feet  6  inches  thick ;  and  said  that  by  working  it  he  could 
have  realised  101,  a  week  profit.  He  also  denied  having  rescinded 
the  agreement  declared  upon. 

The  defendant  s  counsel  applied  that  the  jury  should  be  allowed 
a  view  of  the  shaft  in  which  the  plaintiff  said  he  had  found  the 
coal.  The  land  was  at  some  distance  from  Maitland,  and  the 
shaft  having  been  filled  up,  the  jury  would  have  been  obliged  to 
remain  away  a  night.  His  Honour  did  not  grant  a  view.  The 
application  was  renewed  later  on,  but  on  the  jury  saying  that  they 
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1882        did  not  consider  it  necessary,  no  view  was  had.     Verdict  for  the 
LoNowoRTH  plaintiff;  damages,  5001. 

Campbell.        ^°  ^^'^  November,  1880,  Heydon,  for  the  defendant,  obtained 
a  Rule  nisi  for  a  new  trial  on  various  grounds. 

On  14th  March,  1881,  the  Rule  was  discharged  with  costs. 
Judgment  was  taken  out  agaiiist  the  plaintiff,  and  execution 
issued,  and  121.  was  realised. 

Shortly  afterwards  an  information  was  laid  against  the  plaintiff 
for  perjury  committed  at  the  trial,  in  having  sworn  that  he  had 
found  a  seam  of  coal  on  the  land.  On  25th  October,  1881,  the 
plaintiff  was  tried  X)n  this  charge,  before  His  Honour  Mr.  Justice 
Wimdeyer,  at  the  Maitland  Circuit  Court.  At  this  trial  a  number 
of  fresh  witnesses  were  called  for  the  prosecution  and  the  defence. 
For  the  prosecution,  it  was  sworn  that  there  was  no  coal  in  the 
shaft,  but  only  a  few  thin  seams  of  blackish  earth.  For  the 
defence,  evidence  was  given  that  the  appearances,  and  especially 
the  presence  of  the  black  earth,  were  such  as  would  be  called  by 
practical  men  a  seam  of  coal :  and  that,  at  any  rate,  Longworth 
imagined  he  was  justified  in  so  calling  them.  Longworth  was 
found  guilty,  and  sentenced  to  two  years*  imprisonment. 

On  9th  December,  1880,  a  Rule  niai  for  a  stay  of  proceedings 
was  obtained  on  grounds  appearing  in  affidavits  filed  setting  out 
the  above  facts. 

Heydon,  for  the  defendant,  now  (9th  May,  1882)  moved  to 
make  the  Rule  absolute — For  the  general  principles  applicable 
to  a  case  of  this  sort,  we  quote  Cocker  v.  Tempest  (1). 

[Sir  J.  Martin,  C.J.  Have  you  the  case  of  Davies  v.  Brech- 
neU  (2)?  it  is  this  case  exactly.] 

There  is  a  distinction.  Sir  J.  Hannen  says: — "Aa  no  new 
witnesses  were  called  in  the  Criminal  Court,  I  think  I  ought  to 
accept  the  finding  of  the  jury  in  the  Court,  sanctioned  and 
approved  as  it  was  by  Lord  Penzan>ce"  Here  a  number  of  new 
witnesses  were  called  at  the  criminal  trial,  and  the  conviction 
took  place  by  reason  of  the  additional  evidence  which  they  gave. 

(1)  9  Dowl.  306.  (2)  L.R.  3  P.  &  D.  88. 
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[WiNDEYER,  J.     A  juryman  gave  evidence  that  if  at  the  civil        1882 
trial  he  had  had  before  him  the  evidence  given  at  the  criminal  lonoworth 
trial,  he  would  not  have  found  the  verdict  he  did.]  Campbell. 

There  is  another  distinction  that  Longworth  couLd  not  have 
been  prejudiced  at  the  criminal  trial  by  having  his  mouth  shut; 
the  question  was  whether  what  he  found  was  coal,  or  whether 
Longworth  could  have  supposed  it  was  coal ;  he  could  and  did 
attempt  to  prove  these  facts  by  the  evidence  of  other  persons. 

[Faucett,  J.  This  application  is  unprecedented.  If  you  are  not 
entitled  to  a  new  trial,  d  fortioH,  you  cannot  succeed  in  this 
motion.] 

If  we  obtained  a  new  trial,  it  would  be  heard  before  Long- 
worth's  release,  and  he  would  give  evidence  as  a  prisoner.  He 
would  probably  lose  the  action,  and  be  saddled  with  the  costs. 
But  if  a  stay  of  proceedings  is  granted,  he  would  not  incur  any 
further  costs,  and  he  could  apply  to  the  Court  if  he  thought  he 
could  show  that  he  had  been  wrongly  convicted.  The  course  we 
are  taking  is  the  best  for  him.  We  also  cite  Symona  v.  Blake  (3). 
If  the  Court  will  not  make  this  Rule  absolute,  we  ask  for  a  Rule 
nisi  for  a  new  trial. 

Rogers,  for  the  plaintiff,  took  the  objection  that  the  defendant, 
by  rule  of  Court,  was  out  of  time  in  making  his  application. 

[Faucett^  J.  The  Court  may  at  their  discretion  suspend  their 
own  rules], 

Sm  J.  Martin,  delivering  the  judgment  of  the  Court  (4)  said: — 
We  all  think  this  application  misconceived.  We  are,  however, 
inclined  to  turn  this  motion  into  a  Rule  nisi  for  a  new  trial. 
That  is  the  right  course  to  pursue. 

The  Rule  for  a  stay  of  proceedings  was  therefore  discharged. 
But  a  Rule  nisi  for  a  new  trial  was  gi-anted,  on  the  grounds 
appearing  on  the  affidavits  filed. 

(3)  2  Cr.  M.  &  Hob.  416. 
(4)  The  Chief  Jusuce,  Mr  Justice  Faucett,  and  Mr.  Justice  Wimdeyer. 
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1882  Hey  don  now  (9  th  August)  moved  to  make  the  Rule  absolute. 

LoNGwoRTH  In  Tidd'a  Practice,  p.  907  (9th  ed.),  is  this  passage  "  Sixthly,  if  the 

Campbell    witnesses  on  whose  testimony  the  verdict  was  obtained  have  been 

since  convicted  of  perjury  in   giving  their  evidence,  the  CJonrt 

^^^'  ^'      will  grant  a  new  trial:  or,  if  a  probable  ground  be  laid,  to  induce 

the  Court  to  believe  that  the  witnesses  are  perjured,  they  will 

stay  the  proceedings,  on  the   finding  of  a  bill  of  indictment 

against  them  for  the  perjury,  till  the  indictment  is  tried." 

[Sir  J.  Martin,  C.J.  Tidd'a  summary  of  the  cases  may  be 
relied  upon.    He  is  a  good  writer.] 

In  Fabrilius  v.  Gock  (5)  a  new  trial  was  granted  on  the 
ground  that  the  plaintiffs  case  was  "  a  fiction  supported 
by  perjury."  In  Lister  v.  Mundell  (6)  a  new  trial  was 
gi'anted  on  affidavits  showing  that  the  facts  on  which  two 
of  the  plaintiff's  witnesses  based  their  evidence  were  untrue. 
In  Thuntell  v.  Beaumont  (7),  although  the  Court  of  Common 
Pleas  would  not  grant  a  Rule  on  the  ground  that  a  true  bill  had 
been  found  against  some  of  the  plaintiff's  witnesses  for  conspiracy 
to  defraud  by  the  evidence  they  had  given,  they  did  grant 
the  Rule  on  affidavits  showing  that,  in  fact,  perjury  had  been 
committed  in  the  plaintiflF's  case.  In  Benjield  v.  Petrie  (8) 
although  the  Rule  was  refused,  yet  the  expressions  of  Lord  Mans- 
field are  strongly  in  our  favour.  The  case  of  Davis  v.  Brecknell  (9) 
is  clearly  distinguishable  from  this  case.  There  no  fresh  evidence 
was^  given  at  the  criminal  trial;  and  the  dispute  was  as  to 
what  took  place  at  a  certain  interview  between  the  plaintiff 
and  some  third  parties.  At  the  civil  trial,  when  both  sides  could 
be  heard,  the  plaintiff  was  successful.  At  the  criminal  trial,  wtien 
the  plaintiff's  mouth  was  closed,  the  opposite  side  was  successful ; 
and  the  same  witnesses  were  called  at  both  trials.  Here  at  the 
criminal  trial,  many  new  witnesses  were  called  on  both  sides; 
and  the  point  in  dispute  was  such  that  the  plaintiff  could  hardly 
be  prejudiced  by  having  his  mouth  shut.     Deakin  v.  Praed  (10) 

(5)  3  Burr.  1771.  (8)  3  Doug.  24. 

(6)  1  B.  &  P.  427.  (9)  I..R.  3  P.  &  D.  88. 

(7)  1  Bing.  339.  (10)  4  Taunt.  825. 
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and  the  judgment  of  Alderson,  B.,  in  Cocker  v.  Tempest  (11)  are        1882 
also  in  point.  Longwoeth 

V. 

Campbell. 
Rogers,  for  the  plaintiff,  showed  cause — This  application  is 

without  precedent,  and  it  would  be  very  dangerous  to  grant  it. 
A  fonner  application  for  a  new  trial,  on  the  ground  that  the 
verdict  was  against  evidence,  was  refused  with  costs;  and  the 
Court  is  now  asked  to  stultify  itself  by  reveraing  that  decision. 
The  proper  course  for  the  defendant  to  have  taken  was  to  have 
asked  for  a  postponement  of  the  application  for  the  former  Rule 
nisi  until  after  the  criminal  trial,  and  not  have  taken  his 
chance  of  getting  a  new  trial  then,  and  when  he  fails,  to  come 
again  and  ask  for  the  same  thing.  He  chose  to  go  on  instead, 
and  is  concluded  by  the  result.  At  the  civil  trial  the  plaintiff 
gave  evidence,  and  the  judge  and  the  jury  believed  him.  Per- 
haps, if  he  could  have  given  evidence  again  at  the  criminal  trial, 
he  might  have  conveyed  the  same  impression  of  truthfulness. 
The  Court  will  not  make  tKe  Rule  absolute  unless  it  is  quite  sure 
that  the  plaintiff  committed  perjury.  The  evidence  at  the 
criminal  trial  shows  that  the  plaintiff  really  believed  that  he  had 
found  such  indications  as  showed  that  a  seam  of  coal  of  the 
thickness  mentioned  was  close  at  hand. 

If  the  Court  decides  to  grant  a  new  trial,  it  should  only  be  on 
the  terms  that  the  defendant  should  pay  the  costs  of  the  first 
trial,  as  in  FabHliits  v.  Cock  (12),  and  Lister  v.  Mundell  (18). 

Heydon  was  not  called  upon  to  reply. 

Sir  J.  Martin,  C.J.  This  is  a  very  peculiar  case,  and,  as  Mr. 
Rogei's  has  correctly  pointed  out,  there  is  no  case  reported  like  it. 
There  is  no  case  reported  in  which,  after  a  Rule  for  a  new  trial 
had  been  discharged,  and  discharged  with  costs,  a  Rule  for  a  new 
trial  has  subsequently  been  granted.  But  it  does  not  follow  that 
because  no  authority  has  been  cited,  we  are  not  therefore  to 
make  a  precedent,  if  the  principles  upon  which  matters  of  this 
kind  are  decided  and  the  justice  of  the  case  manifestly  require  it. 

The  cases  cited  by  Mr.  Heydon  were  not  cases  where,  after  the 
(11)  9  DowL  306.  (12)  3  Burr.  1771.  (13)  1  B.  &  P.  427. 
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1882  tiial,  witnesses  had  been  indicted  and  convicted  of  perjury,  but 
LoNowoRTH  cases  in  which  there  were  strong  grounds  for  believing  that  the 
Campmll  "^^^^^c**  ^^^  ^^^^  obtained  by  perjury,  and  in  which  witnesses  had 
been  indicted ;  in  none  of  those  cases  had  there  been  a  previous 
conviction  on  the  criminal  charge.  There  was  no  case  cited 
where  an  application  for  a  new  trial  had  been  made  after  a  con- 
viction for  perjury ;  the  only  case  was  where  it  was  made  after 
an  indictment.  In  none  of  the  cases  was  an  application  made  for 
a  new  trial  after  a  previous  application  had  been  refused.  In  all 
these  cases,  where  a  new  trial  was  granted  on  account  of  suspected 
perjury,  the  Court  took  .the  course  of  directing  that  the  new  trial 
should  be  granted  on  payment  of  the  costs  of  the  first  trial. 

We,  having  come  to  the  conclusion  that  this  Rule  should  be 
made  absolute,  the  doubt  which  has  kept  us  so  long  in  consulta- 
tion is  as  to  the  payment  of  the  costs.  That  the  Rule  should  be 
made  absolute  I  have  no  doubt,  because  the  material  question  at 
the  trial  was  whether  coal  had  been  found  in  a  particular  locality. 
[His  Honour  stated  the  facts  mentioned  in  the  stating  part  of  this 
report ;  he  then  proceeded:]  The  jury  at  the  criminal  tiial  found 
that  the  material  fact,  on  which  the  decision  in  the  civil  trial 
rested,  had  been  supported  by  the  plaintiff's  perjury.  Therefore 
the  state  of  facts  then  existing  was  this : — The  plaintiff  had 
judgment  and  execution  for  5001,  He  himself  was  subsequently 
found  guilty  of  perjury  by  which  he  obtained  that  verdict.  In 
that  state  of  things  a  second  application  was  made  to  the  Court 
for  a  Rule  nisi  for  a  new  trial.  Although  we  were  not  aware  of 
any  case  to  support  such  application,  we  thought  that  we  ought 
to  grant  a  Rule;  and  the  Rule  was  granted. 

We  are  now  of  opinion  that  we  ought  to  make  a  precedent 
and  send  this  case  down  for  a  new  trial,  although  we  had  pre- 
viously refused  a  Rule.  We  should  not  allow  this  verdict  to 
stand  without  a  further  trial,  seeing  that  the  plaintiff  has  been 
convicted  of  perjury. 

But  the  Rule  should  be  only  granted  on  payment  by  the 
defendant  of  the  costs  of  the  first  trial.  In  the  case  oiFahrilius  v. 
Cock  (14),  although  there  was  no  conviction  for  perjury,  there  was 
a  state  of  things  like  that  in  this  case.    There  was  what  was 

(14)  3  Burr.  1771. 
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called  ''  a  scheme  "  but  although  that  was  so,  the  Court  granted       1882 
the  Rule  only  on  payment  of  casts.    It  may  turn  out  that  Lonoworth 
the  defendant  had  this  verdict   given    against   him    through   Campbell 
no  fault  of  his;  it  may  be  hard  that  he  cannot   set  himself 
right  without  paying  the  costs  of  a  verdict  obtained  in  this 
way;  it  may  on  the  other  hand  be  that  the  position  in  which 
he  was  placed  was  caused  by  his  own  want  of  care  and  skill,  and 
that  he  can  hardly  complain  of  the  Court  in  making  him  suffer, 
where  this  state  of  things  has  been  brought  about  by  his  own 
mistake.    But  the  case  I  have  mentioned  is  an  authority  that  a 
new  trial  in  a  case  of  this  sort  will  only  be  granted  on  payment 
of  costs. 

The  Rule  should  be  made  absolute  on  payment  of  the  costs  of 
the  first  trial  The  12^.  recovered  in  execution  will  have  to  be 
deducted,  and  the  execution  set  aside.  The  costs  of  this  motion 
should  be  costs  in  the  cause,  so  that  the  plaintiff,  if  he  succeeds 
again,  will  get  them  and  the  costs  of  the  first  trial.  If  he  does 
not  succeed,  or  judgment  of  non  pros,  is  obtained,  the  defendant 
will  get  the  costs  of  signing  judgment  and  the  costs  of  this 
motion. 

WiNDEYER,  J.  So  far  as  can  be  gathered  from  an  examination 
of  the  cases,  this  is  the  first  instance  of  a  new  trial  having  been 
moved  for  on  the  ground  that  the  successful  party  has  not  onlj" 
supported  his  case  by  perjury,  but  has  been  convicted  of  perjury. 
Several  cases  have  been  cited  where  an  information  has  been 
filed,  or  a  bill  has  been  found  by  the  grand  jury  for  perjury. 
There  is  however  no  case  precisely  in  point  to  guide  us  in  this 
matter.  But  it  would  be  contrary  to  the  first  principles  of  justice 
to  aBow  a  verdict,  which  has  been  obtained  by  perjury,  and  in 
which  the  perjurer  has  been  convicted,  to  stand.  It  appears  to 
me  that  it  is  our  duty  to  grant  a  new  trial.  No  doubt  the 
position  in  which  the  matter  stands  is  a  peculiar  one,  the  case 
having  been  previously  before  the  Court  on  motion  for  a  new 
trial,  which  was  refused. 

A  more  difiicult  question  is  as  to  the  proper  terms  on  which 
this  application  should  be  granted*  Generally,  the  Court  is  op- 
posed to  the  granting  of  new  trials,  unless  the  justice  of  the  case 

N.aW.E.,  VoL  m.,  Law.  2  A 


338  OASES  AT  LAW.  [N.  S.  W.  B. 

^^^  requires  a  second  investigation.  Even  in  a  case  where  the  Court 
LoNowoBTH  is  strongly  disposed  to  think  that  a  different  result  would  be 
Campbbll.  obtained,  it  only  grants  a  new  trial  on  payment  of  costs.  In 
FabrUiua  v.  Cock  (15),  the  Court,  although  it  was  of  opinion  that 
perjury  had  been  committed,  refused  a  new  trial  except  on  these 
terms.  I  should  have  been  pleased  to  grant  a  new  trial  without 
imposing  these  conditions.  That  case,  however,  is  very  similar 
to  this  one,  and  is  the  only  precedent ;  and  there  the  new  trial 
was  only  granted  on  these  terms  as  to  payment  of  costs. 
Besides,  it  cannot  be  lost  sight  of  that  the  defendant  very 
probably  lost  this  case  through  some  laches  or  some  oversight  on 
his  part,  by  neglecting  to  call  evidence  which,  if  called,  as  in  the 
prosecution  for  perjury,  would  have  caused  a  verdict  to  be 
returned  for  the  defendant.  One  of  the  jurors  in  the  civil  action 
swore  at  the  criminal  prosecution  that  if  he  had  before  him  at 
the  civil  trial  the  evidence  given  at  the  trial  for  peijury,  he 
would  not  have  given  a  verdict  for  the  plaintiff.  The  defendant 
therefore  is  only  suffering  to  a  certain  extent  from  the  result  of 
his  own  laches, 

I  have  not  the  slightest  hesitation  in  saying  that  the  verdict 
arrived  at  in  the  criminal  trial  was  a  correct  one ;  and  that  the 
jury  could  not  have  arrived  at  a  different  conclusion.  The 
plaintiff  swore  that  in  the  shaft  be  found  a  seam  of  coal  of  a 
certain  thickness,  and  that  it  might  be  worked  at  a  profit  IQL  a 
week.  It  turned  out  that  there  was  no  coal  there  at  all.  The 
.  conclusion  irresistibly  was  that  he  abandoned  the  place;  and 
when  he  discovered  that  coal  had  been  found  on  the  ground,  he 
turned  round  and  brought  this  action. 

Ride  absolute  for  a  new  trials  on 
payment  of  the  costs  of  the  pre- 
vious trial.  Costs  of  this  Tuotion 
to  abide  the  event. 

Attorney  for  plaintiff:  Mullen,  of  Maitland,  by  Brennan. 
Attorney  for  defendant :  Tliompson,  of  Maitland,  by  Rolin, 

(15)  3  Burr.  1771. 
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TUCK  V.  BROWN. 

Fruieipal  and  age/U — Sale   of  cattle  by  stock  and  station  cigents — Unauthorised 

condiUons  added— Power  of  agents  to  hind  principal— Evidence  of  ratification  •^^*  ^^»  ^^' 
— Evidmce  of  reasonableness  of  conditions  added. 

Action  for  breach  of  contract  to  deliver  bollocks. 

The  eyidence  was  that  on  1st  Jane  defendant  telegraphed  to  6.  and  G., 
stock  and  station  agents,  that  he  had  200  bnllocks  for  sale  at  4/.,  average 
700  lbs.  folly.  On  5th  Joly,  6.  and  G.  asked  whether  they  coold  offer 
eight  days  for  inspection.  On  7th,  D.  went  on  behalf  of  plaintiff  to  inspect. 
On  12th,  defendant  wired  to  B.  and  G.  that  they  coold  offer  his  cattle  at 
42.,  clear  of  commission.  On  12th,  6.  and  G.  signed  on  behalf  of  de- 
fendant a  contract  of  sale  to  the  plaintiff  of  the  cattle  at  4^,  to  be  delivered  on 
the  defendant's  station  in  two  drafts  on  26th  Joly  and  11th  Aogost,  to  average  700 
lbs.  And  they  forther  agreed  that  plaintiff  shoold  have  the  first  draft,  and  no 
other  bollocks  to  be  removed  ontil  his  200  head  were  taken  offl  '  On  13th  Joly, 
and  before  defendant  or  D.  knew  of  the  contract  of  the  12th,  defendant  in  a 
conversation  with  D.  made  ose  of  expressions  which  might  mean  that  he  woold 
consent  to  give  the  plaintiff  the  first  pick,  and  woold  keep  the  cattle  on  the  camp 
ontil  the  plaintiff  had  taken  his  200  head.  Defendant  afterwards  refosed  to 
deliver  the  cattle,  alleging  that  he  had  none  op  to  the  weight.  On  this  evidence 
being  given  for  the  plaintiff,  the  jodge  at  the  trial  nonsoited  him,  on  the  groond 
that  B.  and  G.  had  no  aothority  from  the  defendant  to  enter  into  the  contract 
of  12th  Joly. 

Held,  on  motion  for  a  new  trial,  that  the  nonsoit  was  right.  The  defendant's 
expression  of  willingness,  made  in  the  conversation  with  D.  on  13th  Joly,  to 
carry  ont  the  conditions  of  the  contract  of  12th  Joly,  was  no  evidence  to  go  to  the 
jory,  either  of  a  ratification  by  the  defendant  of  the  acts  of  his  agents  B. 
and  G.,  or  of  the  reasonableness  of  the  terms  of  the  contract  entered  into 
by  them  on  his  behalf. 

Declaration: — That  it  was  agreed  by  and  between  the 
plaintiff  and  defendant  that  the  defendant  should  sell  to  the 
plaintiff,  and  the  plaintiff  should  buy  from  the  defendant  200 
fat  bullocks,  to  be  delivered  by  the  defendant  to  the 
plaintiff  on  the  station  of  the  defendant  at  42.  per  head,  free  of 
any  commission  to  be  paid  by  the  defendant.  Breach:  That  the 
defendant  did  not  deliver  the  said  200  fat  bullocks,  or  any  of 
them^  as  agreed,  but  wholly  refused  to  do  so. 

Plea :  Non  assumpsit    Issue  thereon. 

At  the  trial  at  Dubbo  on  20th  and  21st  April,  1882,  before  Su- 
G.  Innes,  J.,  and  a  jury,  it  appeared  that  the  plaintiff  was  a  buyer 
of  cattle.  The  defendant  was  the  owner  of  a  station  called  '*  The 
Brigalow,"  near  Dubbo. 

2A2 
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1882  In  May,  1881  (about  the  middle  of  the  month),  the  defendant 

Tuck  being  in  Dubbo,  told  Mr.  Brown,  of  Brown  and  Qamsey,  stock 
Beown.  *^^  station  agents  of  that  town :  "  I  have  fat  cattle  down  there 
at  my  station  for  sale,  if  you  can  get  a  buyer  for  them." 

On  1st  June  defendant  telegraphed  to  Brown  and  Gamsey: 
"  Two  hundred  head  at  4?.,  average  seven  himdred  pounds 
fully." 

On  the  same  day  Brown  and  Gamsey  wired  in  reply:  "  Market 
very  depressed ;  we  are  writing  you  about  them."  They  also 
wrote  to  the  effect  that  the  reserve  placed  on  the  cattle  by  the 
defendant  was  too  high,  and  stating  that  they  might  get  them 
inspected  at  a  reduction  on  the  reserve  of  U. 

On  5th  July,  Brown  and  Gamsey  telegraphed  to  defendant: 
"  Are  bullocks  still  as  represented ;  can  we  offer  eight  days  for 
inspection?  reply."  The  same  day  they  wrote  to  defendant: 
"  Since  writing  you  re  your  bullocks,  we  have  placed  them  under 
offer  to  Mr.  Tuck  (the  plaintiff)  for  eight  days,  conditional  on  us 
receiving  a  favourable  report  from  you.  The  bearer,  Mr.  Delaney, 
will  approve  of  the  bullocks  on  Mr.  Tuck's  behalf,  to  be  taken  at 
U.  per  head  delivered  on  the  station." 

On  7th  July,  Wm.  H.  Delaney  left  Dubbo  to  inspect  def enduit's 
bullocks  on  behalf  of  the  plaintiff. 

On  12th  July,  defendant  wired  to  Brown  and  Gamsey :  "  You 
can  offer  my  bullocks,  two  hundred,  clear  of  commission ;  reply." 

On  12th  July,  the  following  agreement  was  entered  into 
at  Dubbo,  between  Messrs.  Brown  and  Gamsey  and  the 
plaintiff: — 

"  We,  acting  as  agents  for  John  L.  Brown,  Esq..  of  Brigalow  station.  Warn- 
merawah,  have  this  day  sold  under  his  instructions  to  William  Tuck,  of  Dubbo, 
200  fat  bullocks,  to  be  delivered  on  the  station  at  4/.  per  head,  in  two  drafts  of  100 
in  each  draft,  the  first  draft,  weather  permitting,  to  be  delivered  about  the  26th 
inst,  and  the  second  lot  say  on  the  11th  August,  and  the  above  bullocks  are  to 
average  seven  hundred  fully,  as  such  we  are  advised  from  the  station.  We 
further  agree  that  William  Tuck  shall  have  the  first  draft,  and  no  other  bullocks 
to  be  removed  until  his  200  are  taken  off ;  a  fair  proportion  shall  be  placed  oo 
the  camp  to  select  from,  and  every  facility  shall  be  given  to  the  purchaser  or  his 
agent  to  coUect  and  deliver  the  above  bullocks.  It  is  also  agreed  that  as  each 
draft  is  delivered  a  receipt  shaU  be  taken  for  the  number  then  delivered,  and  the 
same  shall  be  forwarded  to  us,  Messrs.  Brown  and  Gamsey,  who  wiU  pkoe  tiie 
proceeds  in  fuU  to  the  credit  of  Mr.  John  L.  Brown,  as  he  may  direct.** 

"(Signed)  BROWN  &  GARNSEY. 

Agents." 
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"I  agree  to  the  above  contract,  and  will  pay  the  money  for  the  drafts  as  the  1332 

receipts  are  presented  by  the  agents. 


(Signed)  W.  H.  TucK.'^  Tuck 

Brown. 


On  13th  July,  Wm.  H.  Delaney,whohadthenaiTived  at  Brigalow 
Station  to  inspect  the  bullocks,  presented  the  letter  of  5  th  July  from 
Brown  and  Gamsey  to  the  defendant.  He  inspected  the  cattle, 
and  sent  a  telegram  to  the  plaintiff  approving  of  them. 

On  the  same  day,  Delaney  had  a  conversation  with  the  de- 
fendant, which  he  thus  described  in  his  evidence  at  the  trial: — 
"  He  (the  defendant)  asked  me  what  time  I  wanted  to  remove 
the  cattle ;  I  said, '  a  fortnight  for  the  first  lot.'  I  said  to  him, 
"  We  want  to  lift  them  in  two  different  lots,  the  first  himdred 
within  a  fortnight,  and  the  balance  within  a  month.'  (I  wanted 
to  take  them  in  seventies;  he  said  he  did  not  object  to  the  grass, 
or  even  the  time  of  keeping  them,  but  he  did  object  to  putting 
his  cattle  together  so  many  different  times).  He  said  he  was 
quite  satisfied  to  take  them  as  I  proposed,  in  two  lots.  ...  I 
explained  to  him  that  I  had  to  go  to  Sydney,  and  I  could  not  be 
there  for  the  first  lot,  but  I  would  certainly  come  for  the 
remainder.  He  said,  *Well,  111  put  all  my  cattle  together  for 
whoever  comes  first,  and  if  you  or  him  has  any  doubts  of  the 
cattle  being  there,  you  can  count  the  bullocks  off  the  camp  pre- 
vious to  taking  any  out;  there's  1200  grown  bullocks,  and  if  I 
don't  put  that  niunber  on  the  camp,  I  won't  expect  you  to  take 
any  of  them.'  He  appeared  perfectly  satisfied  with  that  arrange- 
ment, as  I  explained  it  to  him."  Cross-examined: — "I  saw,  I 
think,  between  600  and  700  head  of  them;  fully  100  were  good, 
up  to  what  I  was  to  approve.  He  said  he  had  1200  or  1500  head, 
and  out  of  them  he  could  get  200  head  equal  to  the  best 
of  them." 

On  26th  July,  Frank  Delaney  came  to  Brigalow  Station  to 
take  delivery  of  the  first  lot  of  cattle.  The  defendant,  according 
to  Frank  Delaney's  evidence,  said,  "  I  never  sold  any,  and  I  don't 
intend  to  give  any."  He  said  he  would  not  guarantee  his 
cattle  up  to  the  weight  he  saw  in  the  agreement ;  and  he  refused 
to  give  delivery  of  the  cattle. 

Evidence  of  the  above  facts  having  been  given  for  the  plaintiff, 
counsel  for  the  defendant  moved  for  a  nonsuit,  on  the  ground 
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1882  that  the  facts  in  evidence  did  not  establish  that  the  agreement  of 
TuoK  12th  July  was  binding  on  the  defendant,  no  authority  having 
Bbown.  ^^^^  given  by  the  defendant  to  Brown  and  Gamsey  to  enter 
into  such  an  agreement. 

His  Honour  nonsuited  the  plaintiff. 

On  5th  May,  a  Rule  nisi  for  a  new  trial  was  obtained  by  the 
plaintiff,  on  the  grounds: — 1.  That  there  was  evidence  for  the  jury 
of  authority  from  the  defendant  to  Brown  and  Garnsey  to  make 
the  contract  proved.  2.  That  the  authority  to  Brown  and  Gamsey 
implied  permission  to  them  from  the  defendant  to  make  all  reason- 
able conditions  and  terms  for  carrying  out  the  sale  authorised,  and 
that  the  terms  and  conditions  were  reasonable,  and  within  the 
scope  of  Brown  and  Gamsey's  authority.  3.  That  there  was 
evidence  for  the  jury  of  ratification  on  the  defendant's  part  of  the 
contract  entered  into  by  his  agents  with  the  plaintiff. 

Stephen,  Q.C.  (Manning  and  Smyth  with  him),  for  the  plaintiff, 
now  (Aug.  10)  moved  to  make  the  Rule  absolute — We  do  not  rely 
on  the  3rd  ground,  that  there  was  ratification  by  the  defendant 
of  the  contract  entered  into  on  his  behalf  by  Brown  and  Garnsey, 
although  that  point  was  taken  at  the  trial,  and  by  the  Rule  ni»L 
We  submit,  however,  that  the  question  of  the  reasonableness  of 
the  terms  inserted  in  the  written  contract  of  12th  July  ought  to 
have  been  left  to  the  jury.  The  evidence  of  Wm.  H.  Delaney 
was  that  the  defendant  approved  of  these  same  conditions,  and 
such  approval  by  a  party  to  the  contract,  against  his  own  interest, 
is  evidence  of  the  reasonableness  of  the  conditions.  It  also  appears, 
from  Frank  Delaney 's  evidence,  that  the  defendant  refused  to  give 
delivery  of  the  cattle,  not  because  he  objected  to  the  conditions  of 
the  contract,  but  because  his  cattle  were  not  up  to  the  weight 
agreed  upon. 

[Sir  J.  Martin,  C.J.    That  may  become  material.] 

Pitcher,  for  the  defendant — Our  case  is  that  the  only  contract 
which  Brown  and  Garnsey  had  authority  to  make  was  to  sell  200 
head  of  cattle  of  a  certain  weight  An  agent,  in  order  to  bind  his 
principal,  must  have  either  express  or  implied  authority  for 
what  he  does,  or  his  acts  must  be  ratified  afterwards  by  his 
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principal.     There  was  no  express  authority  given  by  the  defen-        1882 
dant  to  Brown  and  Garnsey  to  insert  the  conditions  that  the        tuck 
plaintiff  should  have  the  first  pick,  and  that  no  other  bullocks      bkown 
should  be  removed  from  the  station  until  the  plaintiff's  200  had 
been  taken  off. 

[Sir  J.  Martin,  C.J.  The  main  point  is  the  condition,  by  which 
the  defendant  is  bound  not  to  remove  his  bullocks  from  the 
station.] 

The  conversations  with  Wm.  H.  Delaney,  even  if  they  amounted 
to  an  expression  of  willingness  on  the  part  of  the  defendant  to 
assent  to  such  terms,  which  they  do  not,  are  not  evidence  from 
which  an  antecedent  authority  may  be  implied.  The  proper  way 
to  prove  implied  authority  would  be  by  showing  the  usual  scope 
of  the  agent's  employment.  If  the  plaintiff  had  given  the  evidence 
of  stock  and  station  agents  that  such  terms  were  usual,  he  would 
have  been  entitled  to  ask  the  jury  whether  such  terms  were  not 
reasonable. 

[Sir  Q.  Innes,  J.  The  plaintiff  called  stock  and  station  agents, 
but  did  not  ask  that  question  of  them.] 

The  terms  cannot  be  reasonable,  because,  if  the  defendant  had 
sold  a  single  bullock  off  the  station  before  the  complete  delivery 
to  the  plaintiff  of  all  his  cattle,  he  would,  under  this  agreement, 
be  liable  to  an  action.  As  to  the  evidence,  all  that  the  defendant  s 
conversations  with  William  H.  Delaney  amounted  to  was  that  if 
he  did  not  put  the  required  number  on  the  camp  for  the  plaintiff 
to  choose  from,  the  plaintiff  need  not  take  them. 

Stephen  in  reply. 

Cut.  adv.  wit 

WiNDEYER,  J.  (Aug.  1  l),affcer  setting  out  the  facts  as  above  stated, 
said — These  facts  having  been  proved,  the  defendant  asked  for  a 
nonsuit  on  the  ground  that  the  plaintiff  had  not  shown  that 
Messrs.  Brown  and  Garnsey  had  any  express  authority  to  enter 
into  such  a  contract ;  inasmuch  as  they  had  no  right  to  tie  up  the 
defendant  in  such  a  way  that  he  should  not  be  at  liberty  to  sell 
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1882  any  cattle  on  his  station  before  the  200  had  been  taken  away. 
Tuck  ^^  answer  to  this  the  plaintiff  contended  that  this  condition  of  the 
^'  contract  was  reasonable,  and  that  the  agent  consequently  had  an 
implied  authority  to  make  it  part  of  the  contract.  It  was  further 
argued  that  there  was  evidence  that  the  defendant  had  ratified 
the  contract,  and  that  the  fact  that  the  defendant  had,  as  the 
plaintiff  contended,  himself  agreed  to  such  a  condition  in  ignor- 
ance that  it  had  been  made  part  of  the  contract  by  the  agents  was 
evidence  which  ought  to  go  to  the  jury,  as  evidence  of  the 
reasonableness  of  the  condition  inserted  in  the  contract  by  the 
agents.  His  Honour  nonsuited  the  plaintiff.  The  question  for  our 
consideration  is  whether  the  nonsuit  was  correct. 

It  appears  that  the  plaintiff,  substantially,  on  the  hearing  of  the 
Rule  absolute,  abandoned  the  point  that  the  nonsuit  was  wrong  on 
the  ground  that  there  was  evidence  of  ratification,  and  the  rule  was 
supported  on  the  ground  that  there  was  evidence  of  the  reasonable- 
ness of  the  condition  that  the  defendant  should  not  sell  any  of 
the  cattle  upon  his  station  until  the  plaintiff  had  taken  away  his 
200  head. 

Before  I  had  an  opportunity  of  going  through  the  documents 
in  this  case  I  was  in  doubt  whether  there  was  not  something  in 
in  the  argument  which  the  plaintiff's  counsel  put  forward ;  but 
having  had  an  opportunity  of  going  through  the  documents 
carefully,  I  have  come  to  the  conclusion,  without  any  doubt,  that 
the  course  taken  by  His  Honour  in  nonsuiting  the  plaintiff  was 
right.  The  question  for  our  consideration  turns  on  what  was  the 
nature  of  the  contract  which  the  defendant  authorised  his  agents 
to  enter  into,  because  whether  the  condition  which  they  insert^ 
was  reasonable  or  not,  and  whether  the  evidence  supporting  that 
view  ought  to  have  been  considered  by  the  jury,  must  depend  on 
the  authority  with  which  they  were  invested. 

As  it  is  not  contended  that  there  was  any  express  authority 
given  to  the  agents  to  make  such  a  condition  part  of  the 
contract,  the  only  question  that  remains  is  whether  they  had  an 
implied  authority  to  do  so.  In  the  absence  of  express  instructions 
prescribing  the  mode  of  sale,  an  authority  given  to  an  agent  to 
sell  is  an  authority  to  sell  in  the  usual  manner,  and  the  law 
applicable  to  cases  of  this  kind  is  laid  down  by  Lord  EUeifhbarou^ 
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in  the  case  of  WiUshire  v.  Sims  (1)  where,  commenting  on  the  fact        1882 
that  the  agent  had  given  credit  for  the  price  of  stock  which  he       tuck 
was  authorised  to  sell,  he  sajrs: — *'  When  the  defendant  employed     b^^wn. 
the  broker  to  sell  the  stock,  he  employed  him  to  sell  in  the  usual 
manner.     He  made  him  his  agent  for  common  purposes  in  a 
transaction  of  this  kind.    The  broker  here  sold  the  stock  in  an 
unusual  manner;  and,  imless  he  was  expressly  authorised  to  do  so, 
his  principal  is  not  bound  by  his  acts." 

Now  the  defendant  in  this  case  simply  authorised  Messrs. 
Brown  and  Qamsey  to  sell  200  cattle  at  U.  a  head,  averaging 
700  lbs.  in  weight.  He  gave  no  authority  empowering  them  to 
make  it  a  condition  of  the  bargain  that  the  plaintiff  should  have 
the  pick  of  his  station,  or  to  postpone  the  time  of  delivery  as 
they  did.  To  make  a  contract  of  the  kind  they  did,  was  going 
far  beyond  their  authority.  It  was  not  a  contract  of  sale  of  a 
usual  kind,  but  was  one  of  an  unusual  kind.  If  the  defendant 
had  authorised  a  contract  to  be  made  that  the  plaintiff  should 
have  the  pick  of  the  cattle  on  the  station,  the  insertion  of  a 
condition  like  that  in  the  contract  might  perhaps  not  be 
unreasonable.  The  words  of  the  condition  in  this  contract  are 
these: — "  We  further  agree  that  Dr.  Tuck  shall  have  the  first  draft 
and  no  other  bullocks  to  be  removed  until  his  200  are  taken  off,  a 
fair  proportion  shall  be  placed  on  the  camp  to  select  from,  and  every 
fisudlity  shall  be  given  to  the  purchaser  to  collect  and  deliver  the 
said  bullocks."  If  the  defendant  had  authorised  the  making  of  a 
contract  of  this  kind,  that  the  plaintiff  should  have  the  pick^  that 
he  should  inspect  the  stock,  and  satisfy  himself  that  there  were  200 
head  of  700  lbs.  weight,  and  have  a  certain  time  to  take  them  off  the 
station  in  separate  lots,  it  might  not  be  an  unreasonable  condition 
to  bind  the  owner  not  to  take  any  away  until  he  had  taken  his 
choice.  Otherwise,  if  the  defendant  was  at  liberty  to  drive  off 
fix>m  the  station  and  sell  any  cattle  he  chose,  he  might  not,  when 
the  time  of  delivery  came,  have  the  cattle  on  the  station  which 
induced  the  plaintiff  on  inspection  to  enter  into  the  contract. 

The  question,  therefore,  of  the  unreasonableness  or  reasonable* 
ness  of  the  condition,  and  the  right  of  the  plaintiff  to  have  the 
evidence  supporting  it  laid  before  the  jury,  depends  on  whether 

(1)  1  Camp.  259. 
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1882  the  agents  were  authorised  to  enter  into  such  a  contract.  Look- 
~7"xucK  i^g  ^  tb^  communications  between  the  defendant  and  his  agents, 
Bbown  ^^  ^  quite  clear  that  they  had  no  authority  to  make  the  contract 
which  they  did  make.  They  had  authority  to  enter  into  the 
usual  contractof  sale;  but  no  authority  was  given  them  to  make  the 
peculiar  kind  of  contract  which  they  did  make  by  the  agreement 
of  12th  July.  This  being  so,  it  appears  to  me  that  His  Honour  was 
quite  right  in  nonsuiting  as  he  did,  and  that  he  was  not  bound  to 
send  the  case  to  the  jury  on  the  ground  that  there  was  evidence  to 
go  to  them  as  to  this  condition  being  reasonable,  even  if  the  point 
which  has  been  argued  was  taken  at  the  trial,  about  which  there 
seems  to  be  some  doubt.  Upon  the  question  whether  the  assent 
of  a  principal  to  the  same  condition  as  that  attached  to  the 
contract  by  his  agent  would,  imder  other  circumstances,  be  evi- 
dence of  the  reasonableness  of  the  condition,  I  here  express  no 
opinion,  as  it  is  not  necessary  for  the  decision  of  this  case. 

His  Honour  the  Chief  Justice  has  authorised  me  to  say  that  he 
concurs  with  me  in  thinking  that  the  Rule  should  be  discharged. 

Sir  Q.  Innes,  J.  I  concur  in  thinking  that  I  was  right  in  non- 
suiting the  plaintiff.  The  contract  is  as  follows : — [His  Honour 
read  it.]  Now,  with  reference  to  the  stipulation  that  the  plaintiff 
"  shall  have  first  draft,  and  no  other  bullocks  to  be  removed  until 
his  200  are  taken  off,"  I  am  of  opinion  that  to  insert,  without 
express  authority,  such  a  term  as  this  is  clearly  not^  one  of  the 
powers  which  would  be  judicially  recognised  as  necessarily 
implied  from  the  appointment  of  an  agent  empowered  simply  to 
effect  a  sale  according  to  the  ordinary  course  of  such  transactions 
— ^an  ordinary  sale  of  cattle  upon  a  station,  nothing  more  being 
specified  than  the  price  per  head  and  the  guaranteed  weight.  It 
must  therefore  be  matter  of  evidence  either  that  authority  to 
insert  such  a  term  was  expressly  given,  or  that  such  a  term  was  a 
usual  and  a  reasonable  one  to  insert  in  a  contract  of  sale  as  upon 
an  implied  authority  to  do  so ;  and  this  evidence  in  the  circum- 
stances of  this  case  must  be  evidence  upon  implied  antecedent 
authority ;  for  agency  is  only  to  be  established  either  by  antece- 
dent authority  or  by  subsequent  itttification,  and  although  it  was 
at  first  contended,  and  at  the  trial  mainly  contended,  that  the 


VOL.  III.]  CASES  AT  LAW.  347 

evidence  of  what  took  place  between  W.  H.  Delaney  and   the         1882 
defendant  was  evidence  of  ratification  by  the  defendant  of  the       ti7ck 
alleged  contract,  that  contention  was  rightly  abandoned  in  asking      b^J^^^j,^ 
for  a  Rule  to  set  aside  the  nonsuit.    It  remains  then  to  consider 
whether  this  conversation  could  be  regarded  as  evidence  to  go 
to  the  jury,  that  there  was  an  implied  antecedent  authority  in 
the  agents  to  introduce  this  term.    I  was  at  the  trial  clearly  of 
opinion,  and  I  have  remained  throughout  clearly  of  opinion,  that 
it  was  not  such  evidence. 

In  Hawtayne  v.  Bourne  (2),  Parke,  B.,  points  out  the  necessity 
for  evidence  of  express  authority  in  cases  where  the  authority 
can  not  be  implied.  The  case  is  an  important  one  as  showing  how 
dosely  the  rule  as  to  implied  authority  is  drawn.  There  the 
resident  agent  and  manager  of  a  mine  had,  under  circumstances 
which  rendered  it  absolutely  necessary  to  raise  money  in  order  to 
preserve  the  property  of  his  principals,  taken  upon  himself 
without  express  authority  to  borrow  money  for  that  purpose.  At 
the  trial  MavZe,  J.,  in  summing  up,  stated  to  the  jury  that, 
"although  under  ordinary  circumstances  an  agent  could  not 
without  express  authority  borrow  money  in  the  name  of  his 
principal  so  as  to  bind  him,  yet  if  it  became  absolutely  necessary 
to  raise  money  in  order  to  preserve  the  property  of  the  principal, 
the  law  would  imply  an  authority  in  the  agent  to  do  so,  to  the 
extent  of  that  necessity."  And  he  left  it  to  the  jury  to  say 
whether  the  .pressure  on  the  concern  was  such  as  to  render  the 
advance  of  this  money  a  case  of  such  necessity.  The  jury  found 
that  it  was,  and  returned  a  verdict  for  the  plaintiff.  A  Rule  nid 
was  obtained  for  a  new  trial  on  the  ground  of  misdirection,  and 
was  unanimously  made  absolute.  At  p.  698,  Parke,  B.,  says: 
**  The  law  provides  for  that  which  is  common,  not  for  that  which  is 
unusual ;  on  that  principle  it  is  that  the  master  of  a  ship  has 
authority  to  charge  his  owners,  because  ships  are  ordinarily 
exposed  to  casualties.  There  was  no  evidence  here  that  it  was 
the  usual  course  to  borrow  money  for  the  use  of  the  mine." 
And  again  at  p.  599,  the  extent  of  the  authority  conferred  upon 
the  agent  was  this  only :  "  that  he  should  conduct  and  carry  on 
the  affairs  of  the  mine  in  the  usual  manner ;  there  is  no  proof  of 

(2)  7  M.&W.695. 
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1882  express  authority  to  borrow  money  from  bankers  for  that 
Tuck  purpose,  or  that  it  was  necessary  in  the  ordinary  course  of  the 
Brown,  undertaking,  and  certainly  no  such  authority  could  be  assumed." 
That  was  a  case  of  urgent  and  most  pressing  necessity. 

I  cannot  but  think  that,  throughout  the  argument  on  the  part 
of  the  plaintiff,  there  has  been  some  confusion  of  idea  between 
the  question  as  to  whether  the  defendant,  having,  though 
after  the  actual  making  of  the  contract,  expressed  his 
willingness  to  assent  to  such  terms,  could  morally  have  a  right  to 
complain  when  he  discovered  that  such  terms  had  been  introduced, 
and  thequestion,  which  is  the  material  one,  whether  that  expression 
of  willingness  could  be  taken  to  amount  to  an  antecedent 
authority  to  the  agents,  Brown  and  Gamsey,  to  bind  the  defend- 
ant by  the  introduction  of  such  terms  in  the  contract  In  one 
sense  no  doubt  the  defendant  may  be  thought  not  to  have  any 
reasonable  ground  of  complaint,  on  some  kind  of  application  of 
the  principle  volenti  non  Jit  injwi^ia,  but  what  we  have  to  con- 
sider is  whether,  under  these  circumstances,  he  is  to  be  regarded 
as  having  given  authority  to  his  agents  to  introduce  those  terms. 

Put  the  case  of  an  owner  of  a  house  in  Sydney  who  places  that 
house  in  the  hands  of  an  agent  for  sale  at  50002.  It  may  very 
well  be  that  the  owner  would  gladly  sell  the  house  for  SQOQl,  but 
the  instructions  he  gives  his  agent  are  to  sell  for  50002.  Without, 
however,  one  word  of  further  instructions  from  the  owner,  the 
agent  sells  for  30002.  Two  days  after  the  sale  some  person,  on  behalf 
of  the  purchaser,  calls  upon  the  owner  and  asks  him  if  he 
would  be  content  to  take  30002.,  and  the  owner  says  yes. 
On  hearing  subsequently  that  his  agent  had,  before  that,  sold 
for  30002.,  he  at  once  refuses  to  be  bound  by  such  sale.  Can  it 
be  contended  that  in  such  a  case  the  owner's  having  expressed  his 
willingness  to  take  30002.  would  be  evidence  to  go  to  the  jury  that 
he  had  given  an  implied  authority  to  the  agent  to  sell  for  30002.? — 
or  if,  instead  of  making  the  reduction  in  price,  the  agent  had 
undertaken  to  bind  his  principal  by  a  covenant  to  build  a  stable, 
or  to  guarantee  a  right-of-way  over  some  particular  premises 
adjoining,  it  seems  to  me  the  same  thing  in  principle.  In  this 
case,  had  such  a  power  been  usual  or  reasonable  or  necessary, 
nothing  was  easier  than  to  give  some  evidence  of  it.     Mr.  Brown, 
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the  agent,  or  his  partner  Mr.  Qarnsey,  or  the  plaintiff  himself,        1882 
all  three  called  at  the  trial,  might  have  sworn  it,  if  they  or       tuck 
any    one     of     them     could     have     done      so     consistently     g^^^ 
with  truth,  but  the  question,  doubtless,    in  the  exercise  by 
the  plaintiff's  counsel  of  a  wise  discretion,  was  not  asked.    Had 
the  contract  not  been  entered  into  until  the  assent  expressed  by 
the  defendant  to  Delaney  had  been  communicated  to  the  agents, 
the  case  might  have  been  different ;  but,  as  it  was,  the  agents  and 
the  plaintiff  jumped  before  they  came  to  the  stile.    The  contract 
was  prematurely  entered  into.    It  seems  to  me  that  we  should 
be  careful  not  loosely  to  extend  the  authority  of  agents,  and  to 
make  absolute  this  Rule  would  in  my  opinion  be  of  very  mis- 
chievous consequence. 

Ride  discharged,  with  costs. 

Attorney  for  plaintiff:  Booth,  by  0.  E.  R,  Jones, 
Attorney  for  defendant:   J.  C.  M'Lachlan,  by  Stephen,  Lau- 
rence Jk  Jaques, 
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SUPREME  COURT  OF  NEW  SOUTH  WALES 

m  m 

Common  i^a^  SfuriistritttDn, 

DURING  THE  FOURTH  TERM,  1882. 


MOLONEY  V.  ROGERS. 


Licetuing  Ad  (4  Vict,  No,  14)— <Sa2e  of  hotel  with  goodwill  <ind  lieetue —  Vendor  not  ' 
hound  to  procure  tranter  of  Ucen»e  before  bwig  paid  purchase  money. 

Plaintiff  sold  to  the  defendant  an  hotel,  with  goodwill  and  license.  In  an  action 
for  the  unpaid  balance  of  the  purchase  money  : — 

Held,  that  the  plaintiff  was  not  bound  to  procure  a  transfer  of  the  license  to  the 
defendant  before  being  paid  the  purchase-money.  It  ib  sufficient  that  he  should 
be  ready  and  willing  to  do  so,  and  should  have  done  all  he  could  to  obtain  the 
tnmafer. 

Declaration  :  That  by  an  agreement  bearing  date  23rd  De- 
cember, 1881,  it  was  agreed  by  and  between  the  plaintiff  and  the 
defendant  that  the  defendant  should  purchase  from  the  plaintiff 
certain  messuages  and  lands,  together  with  license^  goodwill 
and  fittings,  at  the  price  of  31002.,  upon  the  terms  that  upon 
signing  the  said  contract  the  purchaser  should  pay  into  the  hands 
of  the  auctioneers  a  cash  deposit  of  25  per  cent,  of  the  purchase- 
money,  and  the  residue  in  cash  on  completion  of  the  conveyance. 
Breach:  That,  although  the  defendant  paid  a  deposit  of  7751. into 
the  hands  of  the  auctioneers,  he  did  not  pay  the  residue. 

Pleas: — 1.  Non  assumpsit,  2.  That  the  plaintiff  was  not  ready 
and  willing  to  convey  the  said  lands  and  premises  to  the  defend- 
ant according  to  the  terms  of  the^said  agreement.  3.  That  it  was 
a  term  and  condition  of  the  agreement  that  the  plaintiff  should 
procure  a  proper  transf erof  the  license  in  the  declaration  mentioned 

N.S.W.R.,  Vol.  m..  Law.  2  B 
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1882  to  be  granted  to  the  defendant ;  yet  the  plaintiff  was  not  ready 
MoLONBT  and  willing  to  procure  such  transfer  to  be  granted  to  the  defend- 
RoGERs.  *^^'  ^^^»  ^^  '^®  contrary,  neglected  and  refused  so  to  do.  Issue 
thereon. 

At  the  trial  on  7th  September,  1882,  before  Mr.  Justice  Windeyer 
and  a  jury  of  four,  it  appeared  that  on  23rd  December,  1881, 
Messrs.  Richardson  and  Wrench,  auctioneera,  acting  on  behalf  of 
the  plaintiff,  sold  the  defendant  an  hotel  and  three  cottages. 
The  agreement  of  sale,  which  was  on  one  of  Messrs.  Richardson 
and  Wrench's  forms,  described  the  property  sold  as  "  Lot  2 — the 
property  at  Surry  Hills,  at  the  corner  of  Riley  street,  Qipps  street 
and  lane,  comprising  the  Reservoir  Hotel  (with  license,  good-will, 
and  fittings)  and  three  cottages,  for  the  sum  of  3100f." 

Plaintifi^s  solicitor  delivered  an  abstract,  and  received  from  the 
defendant's  solicitor  a  conveyance  for  execution  by  his  client, 
and  also  the  necessary  documents  for  procuring  the  transfer  of 
license  from  the  plaintiffs  son,  the  licensee,  to  the  defendant. 
These  documents  were  duly  executed  by  the  defendant  and  the 
licensee.  The  evidence  showed  that  the  plaintiff  was  ready  and 
willing,  on  being  paid  the  balance  of  the  purchase-money,  to 
execute  and  hand  over  the  documents  to  the  defendant  or  his 
solicitor.  The  defendant,  however,  would  not  pay  the  balance 
until  the  license  had  been  transferred  to  him. 

The  jury  found  a  verdict  for  the  defendant. 

On  30th  October,  a  Rule  nisi  was  obtained  to  set  this  verdict 
aside,  and  for  a  new  trial,  on  the  grounds  that  the  verdict  was 
contrary  to  law,  was  contrary  to  the  ruling  of  the  presiding  Judge 
and  was  against  the  evidence,  and  the  weight  of  evidence. 

Manning  now  moved  to  make  the  Rule  absolute.  [He  was 
stopped  by  the  Court.] 

Knox  {Pilcher  and  Smyth  with  him)  for  the  defendant  showed 
cause — The  vendor  must  show  a  title;  the  only  way  the  plaintiff 
here  can  show  that  he  has  a  title  which  will  pass  the  property  to 
the  defendant,  is  to  obtain  an  order  from  the  magistrates  transfer- 
ring the  license.  The  evidence  shows  that  the  plaintiff  refused  to 
give  the  defendant  the  necessary  documents  until  the  purchase 
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moneyshould  be  paid.    The  transfer  is  the  act  of  the  magistrates, 

as  appears  from  sec.  43  and  schedule  8  of  the  Licensmg  Act.    Moloney 

By  sec  36  the  magistrates  may  refuse  a  transfer  on  the  ground     p^* 

that  the  house  has  not  the  minimum  of  accommodation  prescribed 

by  the  Act    By  sec.  43,  the  application  for  a  transfer  must  be 

made  by  the  transferor  and  transferee.    The  words,  "  every  such 

applicant,"  in  sec.  13,  include  the  transferor.     [Manning.    Sec. 

43  refers  to  a  licensing  magistrate;  sec.  13  to  licensing  court.    The 

transferee  is  to  get  the  receipt.] 

[Faucett,  J.  Are  not  the  house  and  fittings  the  substance  of 
the  contract;  and  is  not  the  sale  of  the  license  a  mere  sale  of  a 
right  to  transfer?] 

The  license  was  the  chief  inducement  to  purchase;  they  refused 
to  let  us  have  the  papers  unless  we  paid  the  residue  of  the  pur- 
chase money.    East  London  Union  v.  Metropolitan  Ry .  Co,  (1). 

[Sib  J.  Martin,  C.J.  The  vendor  was  bound  to  see  that  the 
house  contained  the  accommodation  required  by  the  Act] 

Sir  J.  Martin,  C.J.  The  plaintiff  in  this  case  sold  by  an 
auctioneer  certain  real  property  to  the  defendant,  and  among 
the  terms  of  the  sale  it  was  provided  that  25  per  cent,  of  the 
purchase  money  should  be  paid  at  once  to  the  auctioneer,  and  the 
balance  on  completion  of  the  conveyance.  Part  of  the  property 
sold  was  a  licensed  public-house,  and  the  property  was  described  in 
the  contract  of  sale  in  these  terms: — "Lot  2.  The  property  at 
Surry  Hills  .  .  .  comprising  the  Reservoir  Hotel  (with  license, 
goodwill  and  fittings),  and  three  cottages." 

The  declaration  sets  out  in  substance  the  contract,  and  alleges 
the  payment  of  the  deposit,  the  doing  of  all  things  nece&sary  to 
enable  the  plaintiff  to  bring  the  action  and  the  non-payment  by 
the  defendant  of  the  balance  of  the  purchase  money.  To  that 
declaration  the  defendant  pleads,  first,  non  assumpsit  Nothing 
turns  upon  that  plea,  because  the  making  of  the  contract  was 
proved  at  the  trial.  The  second  plea  is  that  the  plaintiff  was  not 
ready  and  willing  to  convey  the  lands  sold.  The  willingness  of 
the  plaintiff  to  convey  is  proved  by  his  attorney  having  had  the 

(1)  L.R.,  4  Ex.  a09. 
2B2 
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1882        conveyance  executed  by  the  plaintiff,  and  the  documents  of  transfer 
MoLONKY    signed  by  the  licensee.     The  material  issue  is  on  the  third  plea. 
RoDOEEs.    [-^^^  Honour  read  it.]     On  that  and  the  other  pleas  the  plaintiff 
joined  issue.     By  sec.  73  of  the  "  Common  Law  Proced/wre  Act  of 
1853,"  this  form  of  replication  puts  in  issue  all  the  material  allega- 
tions in  the  pleas. 

I  am  of  opinion  that  there  is  no  such  condition  in  the  contract 
as  that  set  out  in  the  third  plea,  and  that  that  plea  was  not  made 
out  at  the  trial,  because  the  sale  of  this  property  with  the  license 
and  goodwill  of  the  public-house  was  not  equivalent  to  an  under- 
taking that  the  plaintiff  should  procure  a  proper  transfer  of  the 
license  to  the  defendant.  He  is  bound  to  do  all  he  can  to  carry 
the  agreement  into  effect,  and  to  obtain  a  transfer  of  the  license ; 
but  if  he  does  this,  and  the  transfer  is  refused  by  the  licensing 
bench  by  reason  of  the  character  of  the  defendant  or  for  any  like 
cause,  the  plaintiff  can  not  be  said  to  have  broken  his  contract. 
Anything  that  he  can  be  reasonably  expected  to  do  he  is  bound 
to  do;  but  he  is  not  bound  to  procure  a  proper  transfer  at  all 
hazards.     The  verdict  on  that  issue  was  wrong. 

But  it  is  further  said  that  the  plaintiff  was  not  ready  and 
willing  to  procure  a  transfer.  It  appears  to  me  to  have  been 
abundantly  proved  that  the  plaintiff  was  ready  and  willing.  He 
signed  the  transfer;  it  was  placed  in  the  hands  of  his  attorney,  and 
he  was  ready  to  make  the  transfer.  The  only  dispute  was  whether 
he  was  bound  to  get  the  transfer  made  before  he  obtained  the 
purchase-money.  In  my  opinion  he  was  not  so  bound.  He  was 
ready  and  willing  to  go  to  the  police-office  to  concur  in  the  trans- 
fer if  the  other  party  had  attended.  The  other  party  did  not 
attend,  and  so  in  fact  the  plaintiff  did  not  go;  but  he  was  willing 
to  go.    The  Rule  must  be  made  absolute. 

Faucett,  J.  I  am  of  the  same  opinion.  I  think,  on  the 
whole,  that  the  contract  was  not  such  a  one  as  that  described  in 
the  third  plea.  There  is  no  reason  I  can  see  why  this  licease  should 
be  held  to  be  a  portion  of  the  property  to  be  transferred,  and  that 
the  special  principles  of  conveyancing  law  should  be  applied  to 
it.  As  I  think  there  was  no  such  agreement  here  that  the 
plaintiff  should  procure  a  transfer,  and  that  such  condition  should 
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be  a  condition  precedent  to  his  being  paid  the  purchase-money,        1882 
I  am  of  opinion  that  the  verdict  was  wronpj.  Moloney 

As  to  the  other  pleas,  I  think  that  the  plaintiff  was  proved  to  kodoebs. 
be  ready  and  willing  to  procure  a  transfer;  he  signed  the  docu- 
ments necessary ;  what  more  could  he  do?  It  is  quite  clear  that 
the  test  was  whether  the  money  ought  to  be  paid  before  the 
transfer  was  made;  and  ifc  appears  that  the  defendant  was  in 
fault.  If  the  defendant  wished  to  secure  himself,  he  should  have 
put  a  special  clause  in  the  contract. 

Rtde  absolute  for  a  new  ti^l;  coats 
of  first  trial  to  abide  the  event 
Attorney  for  plaintiff:  John  Williamson, 
Attorney  for  defendant:  Carolan, 


ECKMAN,  Appellant;  MACKAY,  Respondent.  Nov,  17. 

** Licensing  Act'*  (45  Vict,  No.  14),  88,  34,  IZ— Local  option  vote—DisquaUfication  of 
licensee — No  disqualification  of  premises — Application  for  license  by  another 
person. 

The  local  option  vote,  when  decided  in  the  negative,  only  applies  to  limit  the 
number  of  public-houses  to  the  number  existing  at  the  time  the  vote  is  taken. 

M.,  the  licensee  of  a  public -house,  was  personally  disqualified  under  sec.  73 
of  the  Licensing  Act  from  holding  a  license  for  three  years,  but  the  Court  ordered 
that  the  premises  should  not  be  disqualified.  E.  afterwards  applied  for  a  license 
for  the  same  premises.  The  Licensing  Court  held  that,  in  consequence  of  the  local 
option  vote  in  the  ward  in  which  the  house  was  situate  having  been  decided  in  the 
negative,  they  had  no  power  to  grant  the  license;  and  they  accordingly  refused  to 
entertain  the  application. 

Held,  on  special  case  stated,  that  the  determination  of  the  justices  was  erroneous. 
The  local  option  vote  only  prevented  an  increase  in  the  number  of  licensed  houses 
in  the  ward. 

Special  case  stated  by  justices,  under  45  Vict.  No.  4. 

On  24th  October,  1882,  A.  T.  Eckman  made  application  to  the 
Metropolitan  Licensing  Court  for  a  publican  s  license  under  the 
*' Licensing  Act"  (45  Vict.  No.  14),  for  the  Australian  Inn,  situate 
at  the  corner  of  Abercrombie  and  George-streets,  in  Phillip  Ward. 
The  application  was  opposed  by  sub-inspector  Mackay,  on  the 
ground  that  the  Licensing  Court  had  not  power  to  grant  the  license. 

It  was  admitted  upon  the  hearing — 1.  That  one  Patrick 
M'Ms^ion  had  been,  for  some  time  before  and  after  the  Licens- 
ing Act  came  into  operation,  the  licensee  of  the  said  premises. 
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1882  2.  That  the  license  of  the  said  premises  was  cancelled,  and  the 
BcKMAN  "  licensee  disqualified  from  holding  a  license  for  three  years. 
Maokay.  ^'  "^^^^  *h®  Court,  whilst  cancelling  the  said  license  and  dis- 
qualifying the  said  licensee,  ordered  that  the  pi^mises  should 
not  be  disqualified  (sec.  73).  4.  That  the  premises  for  which  the 
license  was  sought  by  the  applicant  were  those  formerly  held  by 
the  said  Patrick  M'Mahon,  and  were  situated  in  Philip  Ward  in 
the  City  of  Sydney.  6.  That  the  local  option  vote  for  the  said 
ward  had  been  decided  in  the  negative. 

The  Licensing  Court  determined  that  this  was  an  application  for 
a  newlicense,and  that  they  had  no  power  to  grant  it  in  consequence 
of  the  local  option  vote  having  been  decided  in  the  negative. 

The  question  for  the  opinion  of  the  Supreme  Court  was  whether 
the  said  determination  of  the  Licensing  Court  was  erroneous  in 
point  of  law. 

Salomons,  Q.C.,  for  the  appellant  Eckman. 

C.  B,  Stephen  in  support  of  the  determination  of  the  justices. 

Sib  J.  Martin^  C.J.  I  am  clearly  of  opinion  that  the  magis- 
trates in  refusing  this  application  for  a  license  have  made  a 
mistake.  Sec  34  (1)  of  the  Licensing  Act,  under  which  the 
local  option  vote  is  given,  only  applies  to  limit  the  number 

(1)  45  Vict.  No.  14,  sec.  34  enacte —  .    .    If  raoh  vote  shall  be  in  the  neg»- 

"  After  the  commencement  of  this  Act  tive   no   new   publican's   license    .     . 

the  granting  of  a  new  publican's  license  shaU  for  a  period  of  three  years  from  the 

.     .    shallwithintheareaof  every  ward  notification  in  the  OazeUe  announcing 

of  the  City  of  Sydney    .     .    be  con-  such  vote  in  the  negative  be  granted  for 

tingent  upon  the  vote  of  the  ratepayers  premises  within  the  area  in  which  the 

of  such  areas  respectively,  to  be  ascer-  vote  of  the  ratepayers  shall  have  been 

tained  in  manner  hereinafter  provided  given  in  the  negative.    .    ." 

(FV.)  For  the  purpose  of  taking  the  votes  of  ratepayers  under  this  seotioii, 
voting  papers,  to  be  termed  **  local  option  papers,"  shall  be  provided.    .     .    Snob 
▼oting^papen  shall  be  in  accordance  with  the  form  following: — 
"  Lkeruing  Act  qfl8S2.'* 

LOCAX  OPTION  VOllNO  PAPER. 

Ward  of  City  of  Sydney    .    . 

<*  Shall  any  new  publicans'  licenses  .  .  be  granted  in  respect  of  premises 
situate  within  the  above  ward  for  the  period  of  three  years  from  this  datef 

P^'oter's  answer]    Yes. 

No.  Directions. 

The  voter  must  strike  out  the  word  '*yes"  by  drawing  a  line  through  it  with 
his  pencil  if  he  desires  to  record  his  vote  against  increasing  the  number  of  public* 
houses  within  the  area  referred  to.  Otherwise,  if  he  do  not  desire  so  to  record 
his  vote,  he  should  strike  out  in  like  manner  the  word  "  Na  " 
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of  public-houses  in  a  particular  district  to  the  number  existing        1882 
at  the  time  of  such  vote ;  the  object  was  to  prevent  any  increase     eckman  " 
in  the  number  of  public-houses.  v. 

The  Legislature  thought  that  the  ratepayers  of  each  metro- 
politan ward  should  be  allowed  to  determine  by  the  local  option 
vote  whether  there  should  be  any  such  increase. 

In  this  case  the  house  was  licensed  at  the  time  when  the  Licens- 
ing Act  came  into  operation ;  and  it  was  a  licensed  house  at  the 
time  of  the  local  option  vote  being  taken.  Afterwards,  M'Mahon, 
the  holder  of  the  license,  was  disqualified,  and  under  sec.  73  (2) 
his  house  would  also  have  been  disqualified  unless  the  Court  had 
thought  fit  otherwise  to  order;  but  the  Court  made  a  special 
order  that,  although  he  himself  was  disqualified  from  holding 
any  license  for  three  years,  yet  the  house  should  not  be  dis- 
qualified. The  applicant  Eckman  was  therefore  entitled  to  a 
license  if  the  only  objection  to  his  getting  it  was  the  local  option 
vote.  The  vote  does  not  apply  to  a  case  of  this  kind  where  the 
house  was  licensed  at  the  time  that  the  vote  was  taken. 

Faucett,  J.  I  agree  with  His  Honour  the  Chief  Justice  that 
the  determination  of  the  magistrates  was  erroneous.  Sec.  73  (2), 
by  drawing  an  express  distinction  between  the  disqualification  of 
the  house  and  the  person,  removes  all  doubt  on  the  question. 
The  form  of  voting  paper  given  by  sec.  34  shows  that  the 
intention  of  the  Legislature  was  that  the  vote  should  determine 
whether  the  number  of  licensed  houses  should  be  increased. 

Sib  Q.  IKnes,  J.^  concurred. 

Qxiestion  answered  in  the  ajffirmative:  no  costs. 

Attomejrs  for  appellant:  Slattery  Jk  Hey  don. 
Attorney  for  respondent:  The  Crown  Solicitor. 

(2)  45  Vict.  No.  14,  sec.  73,  enacts :  made  against  a  licensee  within  three 

— **If  three    previous  convictions  for  years   next   preceding,   the    Licensing 

offences,  whether  of  the  same  or  di£ferent  Court   may   declare  and    order    such 

kinds,  under  any  one  or  more  sections  licensee  to  be,  and  he  shall  thereupon 

of  this  Act  s^all  be  proved  to  have  been  be  disqualified  for  a  term  of  three  years 
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1882  Ex  PARTE  WILLIAM  DICKSON. 


Nw.  S.        '*PoUce  Act**  (17  VicL  No.  31),  8.  9— Internal conuMmkation  between  theatre  and 

hotel. 

An  hotel  and  theatre  adjoined  each  other ;  they  were  onder  different  roofs.  The 
dress-cirole  of  the  theatre  was  approached  along  a  passage  covered  by  the  main 
roof  of  the  building ;  a  flight  of  stairs  led  from  this  passage  to  the  dress-circle  of  the 
theatre.  A  door  from  a  landing  on  the  stairs  led  up  two  other  flights  of  stairs  to 
a  room  in  the  hotel,  in  which  liquor  was  sold. 

Held,  that  there  was  an  **  internal  communication**  between  the  theatre  and  the 
hotel  within  the  meaning  of  section  9  of  the  Police  Act, 

Prohibition,  to  restrain  George  O'Malley  Clarke,  Esq.,  stipen- 
diary magistrate,  and  Walter  E.  Lenthal,  sub-inspector  of  police, 
from  further  proceeding  upon  a  conviction  or  order  whereby 
William  Dickson  was  ordered  to  pay  a  fine  of  2Z.  and  costs. 

The  conviction  was  obtained  on  a  summons  which  stated  that 
Dickson,  being  the  occupant  of  the  York  Hotel,  a  house  licensed 
for  the  sale  of  fermented  and  spirituous  liquors,  situate  in  York 
and  King  streets,  within  the  City  of  Sydney,  did  allow  to  be  used 
an  internal  communication  between  his  said  licensed  house  and 
the  Opera  House  Theatre,  a  place  of  public  resort  not  licensed  for 
the  sale  of  fermented  and  spirituous  liquors. 

The  York  Hotel  and  the  Opera  House  adjoined  each  other, 
although  they  were  under  different  roofs.  The  dress-circle  of  the 
Opera  House  was  approached  from  the  street  along  a  passage 
which  was  covered  and  under  the  main  roof  of  the  building.  A 
flight  of  stairs  led  from  the  passage  to  a  landing,  and  another 
flight  of  stairs  from  that  landing  led  to  the  dress-circle.  From 
the  landing  another  door  led  up  two  other  flights  of  stairs  to  a 
room  in  the  hotel  used  as  a  bar.  People  could  approach  this  room 
or  the  dress-circle  of  the  Opera  House  from  the  landing;  there 
were,  however,  other  entrances  to  the  hotel.  Evidence  was  given 
that  people  went  from  the  dress-circle  down  the  stairs  to  the 

from  holding  any  license  whatever  under  which  his  license  is  held  shall,  unUet  the 

this  Act ;  and  if  such  three  convictions  Covrt  tltmkJU  otherwise  to  order,  be  dis- 

shall  have  been  made  against  him  while  qualified  from  receiving  any  license  for 

he  was  licensed  in  respect  of  the  same  a  term  of  three  years  from  the  date  of 

premises,  the  premises   in    respect  of  such  declaration  and  order  .    . " 
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landing,  and  ascended  the  other  two  flights  of  stairs  to  the  room        1882 
of  the  hotel,  for  the  purpose  of  obtaining  refreshments.  Ex  parte 

The  magistrate  held  that  there  was  an  internal  communication    ^^'^son. 
between  the  theatre  and  the  hotel  with  the  meaning  of  sec.  9 
of  the  Police  Act  (1),  and  fined  Dickson. 

On  20th  June  a  Rule  nisi  was  obtained  for  a  prohibition  on  the 
ground  that  the  magistrate  was  in  error  in  holding  the  communi- 
cation to  be  an  internal  communication  within  the  meaning  of 
the  Act' 17  Vict.  No.  31,  sec  9,  under  which  the  information 
was  laid. 

SaloTnons,  Q.C.  (Rogers  with  him),  now  moved  to  make  the 
Rule  absolute — The  words  "  internal  communication"  mean  that 
there  must  be  a  wall,  common  to  both  buildings,  through  which 
the  communication  takes  place.  Here  there  is  no  door  common  to 
the  two  buildings.  The  only  thing  common  to  both  is  the  passage, 
and  we  submit  that  this  is  not  an  internal  communication  within 
the  meaning  of  the  section. 

Harris,  to  show  cause,  was  not  called  upon. 

Sib  J.  Martin,  C  J.  The  appellant  in  this  case  was  convicted 
under  the  9th  section  of  the  Act  17  Vict.  No.  31,  for  using  an 
internal  connection  between  his  licensed  house  and  a  place  of 
public  resort.  It  appears  that  the  approach  to  the  Opera  House 
was  by  a  hall  or  passage,  separated  from  the  street  by  an  iron 
door.  At  the  end  of  this  hall  or  passage  is  one  flight  of  stairs 
leading  up  to  the  Opera  House.  There  is  a  landing  on  the  stairs 
a  little  distance  up  from  the  bottom,  by  which,  in  a  different 
direction,  the  hotel  may  be  approached.  This  hall  is  roofed  over. 
The  question  is  whether  an  approach  of  that  kind  from  this 
passage,  which  is  common  to  the  theatre  and  the  hotel,  is  an 

(1)  17  Viot.  No.  31,  860.  9,  enacts : —  lets  or  subarbs,  and  any  house  or  place 

"  Every  person  who  shaU  make  or  nse,  licensed  for  the  sale  of  such  liquors,  or 

or  aUow  to  be  made  or  used  any  internal  in  which  any  such  liquors  are  sold  by  a 

communication    between    any    house,  merchant  or  dealer  in  wine  and  spirits, 

shop,  room  or  pkoe  of  public  resort  not  shall  be  liable  to  a  penalty  not  more 

licensed  for  the  sale  of  wines,  spirits,  than  ten  pounds  for  every  day  that  such 

beer  or  other  fermented  or  spirituous  communication  shaU  be  open." — 2  OL 

liquors  withia  the  said  city,  port,  ham-  Stat,  1762. 
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1882  internal  communication  between  the  two  places.  I  cannot  see 
Esc  parte  ^^w  we  can  escape  from  the  conclusion  that  it  is  an  internal 
Dickson,  communication.  It  may  be  that  buildings  and  communica- 
tions of  this  kind  were  not  in  the  contemplation  of  the 
Legislature  when  this  Act  was  passed.  I  have  reason  to 
believe,  with  reference  to  the  Victoria  and  the  old  Prince  of 
Wales  Theatres,  that  there  were  means  of  communication  with  a 
public-house  from  a  hall  or  passage,  used  without  objection  for 
many  years.  Still  we  have  to  decide  whether  a  case  of  that  kind 
is  within  the  law.  I  cannot  resist  coming  to  the  conclusion  that 
this  communication,  not  being  a  mode  of  approach  to  the  hotel 
from  the  street,  but  a  side  door  leading  into  the  theatre  through 
the  passage,  is  an  internal  communication.  People  can  go  from 
one  place  to  the  other  under  cover.  The  conviction  ought  to 
be  upheld. 

Faucett,  J.  I  am  of  the  same  opinion.  I  cannot  suppose 
that  an  internal  communication  is  restricted  to  a  door  leading 
from  one  room  to  another.  A  passage  leading  by  one  door  to  the 
theatre  and  by  another  door  to  the  public-house  is  a  communica- 
tion, if  it  is  within  the  same  building.  It  cannot  make  any 
difference  that  one  flight  of  stairs  leads  up  to  a  landing,  and 
one  flight  more  leads  to  the  theatre;  and  that  another  leads  to 
the  public-house,  to  a  large  room  to  which  there  is  another 
entrance  from  the  public-house.  It  may  be  that  in  passing  this 
Act  it  was  not  intended  to  prohibit  such  a  state  of  things ;  but 
where  circumstances  not  contemplated  at  the  time  it  was  passed 
come  within  the  words  of  the  statute,  we  must  give  effect  to  such 
words.  In  former  times  there  used  to  be  a  connection  between 
the  theatres  and  licensed  houses,  and  no  objection  was  taken. 
Here  this  passage  was  entirely  under  the  control  of  the  theatre 
people,  and  is  an  internal  commimication  ^tween  the  two 
buildings.  I  do  not  see  any  difficulty  in  the  matter ;  there  was 
an  internal  communication,  within  the  meaning  of  the  statute, 
between  these  two  places.  There  is  another  circumstance,  that 
this  passage  which  leads  up  to  the  hotel  as  far  as  the  landing 
is  utterly  useless  for  the  general  frequenters  of  the  public-house, 
but  is  used  by  the  frequenters  of  the  theatre. 
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WiNDEYEB,  J.    When  this  case  was  befoi*e  me  my  attention        1882 
was  directed  to  the  case  of  Ex  parte  Sullivan  (2),  which  seems     jsz  paru 
to  me  to  be  directly  in  point.  Dickson. 

The  view  taken  by  the  Court  is  the  same  as  that  taken  by  me 
in  Chambers.  The  simple  test  is  that  suggested  in  Ex  parte 
Sfdlivan  (2).  Block  up  the  passage,  and  the  means  of  passing 
from  the  interior  of  one  place  to  the  interior  of  the  other  would 
be  at  an  end. 

Rule  discharged,  without  costs. 

Attorneys  for  applicant:  Oannon  cfe  McLaughlin. 
Attorney  for  respondent:  The  Crown  Solicitor. 

(2)  Sx parte  Sulltvan  {S.  M.  Herald^  2  Dec,  1870).  ProMbUion  agamst  fur- 
ther proceedings  in  the  matter  of  a  conviction  of  the  applicant  by  joBticee  for  a 
breach  of  sec.  9  of  the  ** Sydney  PoUee  Act"  (17  Vict.  No.  31)  in  allowing  an 
btemal  communication  between  his  licensed  house  and  the  Prince  of  Wales 
Ibeatre. 

The  applicant  had  opened  a  communication  between  a  room  in  his  hotel,  and  a 
landing  in  the  passage  leading  from  the  Castlereagh-street  entrance  of  the  theatre 
to  the  drees  circle.  This  communication  was  a  smaU  covered  passage,  supported 
from  below,  and  connected  with  both  buildings,  but  not  actually  within  the  body 
of  such  buildings. 

Davis  appeared  for  the  applicant  in  support  of  the  Rule ;  BidUr  appeared  to 
•how  cause,  but  was  not  called  upon. 

The  Coubt  (Sir  A.  Stephen,  C.J.,  Hargrave  and  Cheeke,  JJ.)  discharged  the 
Bole  with  costs.  The  passage  in  question  was  most  clearly  an  internal  commu- 
nication—block it  up  and  the  means  of  passing  from  the  interior  of  one  place  to 
the  interior  of  the  other  would  be  at  an  end.  This  covered  passage  from  interior 
to  interior  was  not  the  less  an  internal  communication  because  there  was  open  air 
above  and  below  it 

Rule  diechargedf  wUh  code* 
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1882  SAWTELL,  Appellant;  REGAN,  Respondent. 


Nov.  7.       "  VagratU  Act*'  (15  Vict.  No,  4),  sec.  3—**  Public  Places  Definition  Act'*  (40  Viet, 
No.  16),  sec.  I — **  Open  and  public  placed* — Bandwick  Raeeeoune. 

The  "Public  Places  D^nition  Act,'*  applies  to  sec.  3  of  the  "  Vagrant  Act,"  and 
enlarges  the  meaning  of  the  words  "open  and  public  place"  in  the  section  of  the 
latter  Act,  so  as  to  inclnde  places  to  which  the  pnblic  are  admitted  on  payment. 
And  therefore  the  Randwick  Racecourse,  to  which  the  public  are  admitted  on  pay- 
ment of  a  sum  of  money,  is  an  "open  and  public  place'*  within  the  meaning  of 
sec.  3  of  the  Vagrant  Act. 

Semhle,  that  the  term  "  open  and  public  place"  is  not  restricted  to  streets,  roads, 
highways  and  places  ^usdem  generis,  but  includes  a  vessel,  vehicle,  or  room,  or 
such  kind  of  place  when  used  for  a  public  purpose. 

Special  case  stated  by  a  magistrate  under  45  Vict.  No.  4. 

Thomas  Ryan,  the  defendant,  was  arrested  by  Constable 
Sawtell  on  the  Randwick  Racecourse,  and  charged  before 
Marsh,  S.M.,  that  he  "  did  on  12th  August,  1882,  play  at  a  certain 
unlawful  game,  to  wit,  'Monte,'  on  Randwick  Racecourse,  a  public 
place  in  the  District  of  Sydney,  contrary  to  the  provision  of 
sec.  3  of  the  Vagrant  Act*'  (1). 

On  the  hearing  it  was  admitted  that  the  defendant  did  so  play 
at  the  unlawful  game  of  "  Monte;"  but  the  solicitor  for  the 
defence  took  exception  to  the  charge  as  specifying  no  offence 
known  to  the  law,  for  the  reason  that  the  Vagrant  Act,  under 
which  the  charge  was  made,  enacts  that  the  offence  must  be  com- 
mitted in  a  "street,  road,  highway,  or  other  open  and  public 
place,"  and  that  the  Randwick  Racecourse,  though  a  public  place 
according  to  the  "  PvMic  Places  Definition  Acf  (2),  was  not  an 

(1)  15  Vict.  No.  4,  sec.  3,  enacts:—  (2)  40  Vict.  No.  16,  sec  1,  enacts :- 

"  Every  person  playing  or  betting  at  any  ' '  Where  an  act  or  offence  committed  in 

unlawful  game ;  every  person  playing  or  any  public  place  is  by  statute  msde 

betting  in  any  street,  road,  highway,  or  punishable,  or  a  person  there  committing 

other  open  and  public  place,  at  or  with  such  act  or  offence  is  made  liable  to 

any  table  or  instrument  of  gaming,  at  apprehension,  the  place  of  cod 


any  game  or  pretended  game  of  chance . .  shall  be  deemed  public  for  the  purpose 

shall  be  deemed  a  rogue  and  a  vagabond  of  such  statute,  if  such  place,  although 

within  the  true  intent  and  meaning  of  a  vessel,  vehicle,  or  room  only,  orapUce 

this  Act;  and  it  shall  be  lawful  for  any  ordinarily  private,  was  at  the  time  uied 

Justice  of  the  Peace  to  commit  such  of-  for  a  public  purpose,  or  was  open  to  the 

fender  .  .  to  Her  Majesty's  nearest  gaol  public  on  the  payment  of  money  or 

or  house  of  correction,  to  be  there  kept  otherwise.  "~2  OL  Stat.  1855. 
to  hard  labour  for  any  time  not  exceed- 
ing two  years  .  .  ."—2  01  Stat.  2487. 
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open  and  public  place  within  the  meaning   of  the   Vagrant       1882 
Act,  because,  though  public,  it  was  only  open  to  such  of  the     Sawtbll 
public  as  could  pay  the  fees  charged,  and  was  not  open  without      rman. 
charge  (as  a  road  or  thoroughfare)  to  any  one  who  chose  to  enter 
upon  it. 

The  magistrate  dismissed  the  charge,  upholding  the  objections 
raised  by  the  defendant's  solicitor;  but  at  the  request  of  the 
complainant  he  stated  the  present  case  for  the  opinion  of  the 
Supreme  Court,  whether  his  decision  was  correct. 

Heydon  (Rogers  with  him)  for  the  appellant — We  submit  that 
by  sec.  1  of  40  Vict.  No.  16  (3)  the  Rand  wick  Racecourse  is  made 
a  public  place  within  the  meaning  of  sec.  3  of  Va^raaU  Act  (4), 
although  a  charge  for  admission  is  made  on  race  days. 

G.  B.  Stephen,  for  the  respondent — The  offence  must,  by  sec.  3 
of  the  Vagrant  Act,  be  committed  in  an  open  and  public  place; 
such  place  must  be  an  open  place  ejusdem  genei^  with  a  street, 
road  or  highway,  and  the  Randwick  Racecourse  does  not  come 
within  this  description.  In  Ex  parte  Freestone  (5),  where  the 
statute  prohibited  "  playing  and  betting  in  any  street,  road,  high- 
way, or  other  open  and  public  place,"  the  Court  held  that  a  con- 
viction could  not  be  sustained  for  playing  in  a  railway  carriage, 
as  the  carriage  was  not  then  traveUing  along  the  railway  for  the 
conveyance  of  passengers.  Alderson,  B.,  says  that  the  object  of 
the  Act  was  to  prevent  nuisances  and  gambling  in  the  public 
highways. 

Sec.  1  of  the  "Public  Places  Definition  AcV  (3)  says  that 
certain  places  shall  be  deemed  public,  it  does  not  say  that  they 
shall  be  deemed  open  and  public  places ;  it  does  not  mean  that  a 
racecourse  shall  be  included  in  the  term  "  open  and  public  place." 

[Sir  J.  Martin,  C.J.    Can  a  place  be  public  without  being  open  ?] 

In  Ex  parte  Whelan  (6)  there  was  no  charge  for  admission: 
Ex  paHe  M'Guihness  (7).  The  Act  in  England  has  been 
amended  to  meet  this  defect,  by  adding  the  words  "  to  which  the 

(3)  See  note  (2)  p.  362.  (6)    11  S.C.R.  88. 

(4)  See  note  (1)  p.  362.  (7)    S.M.H.,  lOth  July,  1861. 

(5)  25  L.J.,  M.C.  121. 
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public  have  or  are  permitted  to  have  access."    In  Hirst  v.  MoUa- 

Sa^ell  j^^  ^gj  ^jjg  Court  doubted  whether  enclosed  grounds  to  which 
Regan,  persons  are  admitted  on  payment  of  a  price  for  admission  were 
within  the  section  as  amended.  In  sec.  6  of  the  Vagrant  Act, 
imposing  a  penalty  for  using  threatening  language,  the  words 
are  ''public  street,  thoroughfare  or  place/'  showing  that  a 
diflTerent  thing  was  meant  from  the  "  open  and  public  place,"  in 
sec.  3.  The  *'PvJblic  PUicea  Definition  Act''  (9)  does  not  refer  to 
streets,  roads,  highways,  or  to  thoroughfares,  because  there  can 
be  no  right  to  charge  for  admission  to  such  places.  It  may  relate 
to  other  sections  of  Vagrcmt  Act  or  to  other  Acts ;  but  it  does 
not  relate  to  sec.  3  (10).  We  say  that  the  offence  with  which 
we  were  charged  was  not  within  sec.  3  of  the  Vagrani,  Act  (10), 
and  that  the  Definition  Act  (9)  does  not  apply. 

Heydon  was  not  called  upon  to  reply. 

Sib  J.  Martin,  C.J.  In  this  case  the  appellant  filed  an  informa- 
tion against  the  respondent  for  playing  an  unlawful  game  on  the 
Randwick  Racecourse  contrary  to  the  3rd  section  of  the  VagraTU 
Act  (10).  The  justice  who  heard  the  case  was  of  opinion  that  the 
Racecourse,  although  a  public  place  within  the  "Public  Places 
Definition  Act"  (9),  was  not  an  open  and  public  place  within 
the  meaning  of  this  section  of  the  Vagrant  Act  (10) ;  that  being 
his  opinion  he  dismissed  the  application,  but  at  the  request  of  the 
informer  he  stated  a  case  whether  in  the  opinion  of  this  Court 
his  ruling  was  correct. 

I  am  of  opinion  that  the  view  taken  by  the  magistrate  was 
erroneous,  because  the  Act  to  which  we  are  referred  defines 
the  term  public  place,  and  makes  it  quite  plain  that  this 
Racecourse  is  a  public  place  within  the  meaning  of  the 
Vagrant  Act  No  doubt  the  words  in  the  Vagrant  Act  axe 
"  open  and  public  place;''  and  playing  is  made  punishable  in  any 
"street,  road,  highway,  or  other  open  and  public  place;*'  and  it 
has  been  contended  on  behalf  of  the  defendant  that  the  "PtMic 
Places  Definition  Act"  (9)  does  not  relate  to  open  and  public 

(8)  L.R.,  6  Q.B.  130.  (9)  See  note  (2)  page  362. 

(10)  See  note  (1)  page  362. 
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places  within  the  meaning  of  sec.  3  of  the  Vagrant  Act  (11).        1882 
It  appears  to  me  that  this  Definition  Act  (12)  does  relate  to  "sawtbjll 
such  places.    I  cannot  see  how  a  place  can  be  public  without      ^^j^^ 
being  open ;  but  I  am  not  called  to  decide  that,  because  the  word 
"open"  as  well  as  the  word  "public"  is  used  in  the  latter  Act. 
That  Act  says  that  "  where  an  act  or  oflTence  committed  in  any 
public  place  is  by  statute  made  punishable    .    .    the  place  of 
commission  shall  be  deemed  public    .     .    if  such  place    .     .    was 
at  the  time  used  for  a  public  purpose  or  was  open  to  the  public  on 
the  payment  of  money  or  otherwise;"  so  that  the  kind  of  public 
place  which  the  Legislature  had  in  contemplation  was  not  only  a 
public  place,  but,  as  appears  by  the  terms  used  in  the  Definition 
Act  (12),  an  open  and  public  place. 

We  are  not  to  interpret  the  Vagrant  Act  so  as  to  restrict  the 
places  mentioned  in  it  to  streets,  roads,  highways  and  places 
ejusdem  generis ;  because  the  subsequent  Act  has  extended  the 
operation  of  the  Vagrant  Act  to  places  not  ejusdem  generis 
with  streets,  roads,  &c.  The  places  mentioned  in  the  Definition 
Act  are  not  like  a  road,  highway,  or  a  street,  but  they  are  public 
in  the  sense  that  the  public  may  go  on  them  on  the  payment  of  a 
sum  of  money.  The  Legislature  intended  that  where  an  offence 
is  committed  in  that  kind  of  place,  which  includes  a  vessel,  vehicle, 
or  public  room,  such  place  should  be  considered  as  a  public  place. 
That  being  so,  it  appears  to  me  that  the  Raudwick  Racecourse  is 
a  public  place  within  the  meaning  of  the  Vagrant  Act,  and  that 
therefore  the  view  taken  by  the  magistrate  was  erroneous. 

Faucett,  J.  I  am  of  the  same  opinion.  If  no  charge  were  made 
for  admission  to  the  Randwick  Racecourse,  it  would  be  a  public 
place;  but,  by  the  Act  defining  a  public  place,  every  place  open 
to  the  public  is  a  public  place,  even  though  a  charge  is  made  for 
admission;  and  by  this  Act  the  application  of  the  principle,  that 
words  must  be  construed  to  be  eiuadem  generis  with  those  pre- 
ceding is  taken  away. 

Under  the  Vagrant  Act  (11),  roads,  streets,  and  such  places 
are  mentioned.  The  Randwick  Racecourse  is  a  place  to  which 
the  public  are  entitled  to  go,  and  it  is  an  open  place  within  the 

(11)  See  note  (1)  page  362.       (12)  See  note  (2)  page  362. 
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1882        meaning  of  sec.   3  of  the    Vagrant  Act  (13).    But  a  wider 

Sawtrll    sense  is  given  to  the  words  by  the  ''Public  PUioes  Dejinitum 

Ktoan      ^^"  (^^^'  ^^^  ^y  *^^  ^^^  *  room,  if  used  for  a  public  purpose, 

would  be  a  public  place  if  the  public  were  entitled  to  go  there, 

even  on  payment  of  a  sum  of  money. 

The  information  does  not  state  that  the  offence  was  committed 
in  an  open  and  public  place,  but  I  do  not  decide  anything  as  to 
that  point. 

Declared   thai  the  deeiawn  of  the 
magistrates  was  erroneous  in  law. 

Attorney  for  appellant:  The  Crown  Solicitor, 
Attorney  for  respondent:  Levien. 
(13)  See  note  (1)  page  362.  (14)  See  note  (2)  page  362. 


Nov.  7.  LANGHAM,  Appellant;  BEAUBLANC,  Respondent. 

'*  Stamp  DuUea  Act''  (44  Viet,  No,  3),  860,65—*' Acts  Shortening  Act"  {16  Viet, 
No,  1),  aecs,  16,  IQ—Penalties  recoverable  summarily  by  a  common  informer. 

Penalties  incnrred  under  the  ''  Stamp  IhUies  Act"  may,  by  sec.  66,  be  re- 
covered summarily  upon  information  by  a  common  informer.  It  is  not  necessary 
that  the  information  should  be  filed  by  the  Attomey-Creneral  or  some  one  in  hit 
name  or  acting  in  his  behalf. 

Special  case  stated  by  Mr.  DiUon,  S.M.,  under  46  Vict  No.  4. 

It  appeared  by  the  case  stated  that  an  information  had 
been  filed  by  William  Langham,  alleging  that  on  22nd  May,  1882, 
one  A.  Beaublanc  did  at  Sydney  give  a  receipt  liable  to  duty, 
namely,  for  the  sum  of  21,,  the  said  receipt  not  being  duly 
stamped.  The  defendant  pleaded  not  guilty,  and  thereupon 
his  attorney  raised  a  preliminary  objection  that  the  said  informa- 
tion was  bad,  inasmuch  as  it  was  not  laid  by  the  Attorney- 
General,  as  by  the  "  Stamp  Duties  Act"  (44  Vict,  No.  3),  sec.  65 
required;  and  after  hearing  the  attorney  for  the  complainant  on 
the  objection  raised,  the  said  information  was  dismissed.  It  was 
admitted  that  the  said  information  was  not  laid  by  the  Attorney- 
General  or  any  one  in  his  name  or  in  his  behalf. 


V, 

Bkaublamo. 
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Mr.  Dillon  decided  that  the  words  "In  the  name  of  the  1882 
Attorney-General"  showed  that  all  proceedings,  whether  summary  lajh^au 
or  by  action,  must  be  in  the  name  of  the  Attorney-General,  or 
some  duly  authorised  person  in  his  behalf,  inasmuch  as  sea  65 
provided  that  a  penalty  under  the  said  Act  may  be  recovered  in  a 
summary  manner  before  justices  or  by  action  in  the  Supreme 
Court  in  the  name  of  the  Attorney-General,  with  costs  in  either 
case. 

This  case  having  been  stated  on  the  application  of  the  complain- 
ant Langham,  the  question  for  the  opinion  of  the  said  Court  was 
whether  the  said  determination  was  erroneous  in  point  of  law. 

Stephen,  Q.C.,  {C,  B.  Stephen  with  him)  for  the  appellant,  Lang- 
ham.  Sec  65  of  the  Stamp  Act  (1)  provides  that  an  action  of 
debt  must  be  brought  by  the  Attorney-General,  but  it  allows  any 
one  to  recover  a  penalty  in  a  summary  way  before  justices.  By 
sec.  15  of  the  *' Acts  Shortening  Ad''  any  penalty  imposed 
shall  go  half  to  the  informer  and  half  to  the  Crown. 

By  sec.  16  (2)  power  is  given  to  any  one  to  file  an  informa- 
tion for  a  penalty;  but  express  power  in  the  Act  creating  the 
offence  is  necessary  in  order  to  empower  any  one  to  sue  in  an 
action. 

No  counsel  appeared  for  the  respondent. 

Sm  J.  Mabtin,  C.J.  I  am  of  opinion  that  the  determination 
of  the  justices,  to  the  effect  that  the  information  under  the 
''Stamp  Duties  AcV  iov  penalties  to  be  recovered  summarily 
could  only  be  filed  by  the  Attorney-General,  is  erroneous.  It  is 
clear  to  me  that  the  parts  of  sec.  65  (1)  which  refer  to  the 
Attorney-General  only  relate  to  an  action  of  debt  brought  in  the 
Supreme  Court,  where  the  action  must  be  begun  by  the  Attomey- 

(1)  44Vict.No.3,8ec.65en»cte:"Any  (2)  16Vict.No.  1,  sec.  16,  enacts:  "Any 

penalty  incurred  under  this  Act  may  be  fine,   penalty  or  forfeiture  so  imposed 

recorered  in  a  summary  way  before  any  (by  any  Act  of  Council)  may  be  sued  and 

two  justices  of  the  peace  or  by  action  of  proceeded  for  by  any  person  whomsoerer, 

debt  in  the  Supreme  Court  in  the  name  unless  by  the  Act  imposing  the  same 

of  the  Attorney-Genera],  and  with  costs  such  right  to  sue  or  proceed  shall  be  ex- 

in  either  case."  pressly  giyen  to  any  officer  or  person  by 

name  or  description."—!  01,  Stai.  14. 

N.S.  W.B.,  Vol.  111.,  Law.  2  C 
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1882       General ;  and  they  do  not  apply  to  informations  which  by  the 
Lang  uaT  " ^cta  Shortening  Act"  (2)  may  be  filed  by  any  other  person. 


Bbaublanc. 


Faucett,  J.    On  the  whole  I  am  of  the  same  opinion. 

Declared  that  the  decision  of  the  Justices 
was  erroneous. 

Attorney  for  appellant :  HUL 

(2)  See  note  (2)  page  367. 


Nov.  7,  10.  BROWN  and  Othkes  v.  PATTERSON  and  Others. 

**  Crown  Lands  Jets*'— 25  Viet,  No.  1,  sec.  19-89  Vict.  No,  13,  sec,  7—43  Vtct, 
No.  29,  sec.  10 — Mineral  selection — Application  not  tendered  in  pei'son^Vali 
dity  qf  selection — Waiver  by  Crown. 

An  application  for  a  mineral  conditional  purchase  under  see.  19  of  the 
** Alienation  Act  of  1861"  must  be  made  in  person;  sec.  7  of  the  **  Amendment 
Act  of  1875*'  applies  to  mineral  selections,  and  an  omission  to  comply  with  its 
provisions  renders  the  application  void.  The  requirements  of  sec.  7  are  not 
conditions  "annexed  by  law  to  the  estate  or  interest  of  a  conditional  purchaser'' 
within  sec.  10  of  the  "  Further  Amendment  Act  of  1880*'  the  breach  of  which  in 
waived  by  receipt  of  the  deposit  money  by  the  Crown. 

Trespass.  Declaration  that  the  defendants  broke  and  entered 
lands  of  the  plaintiffs  situate  at  Milbum  Creek. 

Pleas: — 1.  Not  guilty.  2.  Not  possessed.  3.  As  to  trespasses  on  a 
portion  of  the  said  lands  being  a  block  of  400  feet  by  480  feet, 
that  before,  &c.,  certain  persons  took  up  the  land,  then  being 
Crown  land,  and  became  the  holders  of  the  same  under  a  gold 
mining  claim,  and  transferred  it  to  the  defendants;  and  that  the 
defendants  by  virtue  of  the  premises  entered  upon  the  said  land. 
Issue  thereon. 

At  the  trial  at  Sydney  on  15th  September,  before  Mr.  Justice 
Faucett  and  a  jury,  it  appeared  that  the  plaintiffs  sued  for  trespasses 
to  land  known  as  lot  No.  21,  which  they  took  up  on  20th  November, 
1879,  as  an  additional  mineral  conditional  purchase.  The  applica- 
tion for  this  selection  was  not  tendered  by  the  plaintiffs  or  by 
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any  of  them  in  person;  it  was  sent  by  post;  but  it  was  received        I8st> 
together  with  the  deposit  money  by  the  land  agent  of  the  district,      browx 
The  persons  under  whom  the  defendants  claimed  part  of  the  land,  p^^gRgo^^ 
took  it  up  subsequent  to  the  date  of  the  plaintiffs'  application. 

Verdict  for  the  plaintiffs,  damages  25Z.;  leave  being  reserved  to 
move  the  Full  Court  to  enter  a  verdict  for  the  defendants. 

On  30th  October,  a  Rule  nisi  was  granted  to  set  aside  the  ver- 
dict and  enter  a  nonsuit  or  a  verdict  for  the  defendants  pursuant 
to  leave  reserved  upon  several  grounds,  and  among  others: — 
1.  That  the  plaintiffs'  application  for  a  conditional  purchase  dated 
20th  November,  1879,  was  not  tendered  in  person  by  the  appli- 
cants or  any  of  them  to  the  land  agent  of  the  district.  2.  That  the 
said  application  was  signed  by  Patrick  Brown  as  agent  for  the 
other  plaintiffs. 

O'Connor  (Pilcher  with  him),  for  the  defendants,  now  moved  to  Nov.  7. 
make  the  Rule  absolute.  The  main  point  is  that  the  plaintiffs' 
application  was  not  made  in  person.  The  selection  was  made 
under  sec.  19  of  the  Alienation  Act  of  1861  (1)  for  mining  purposes. 
That  section  says  that  such  selections  are  to  be  made  under  sec.  13, 
except  only  that  the  price  is  to  be  40  shillings  an  acre,  and  no 
declaration  and  certificate  as  to  residence  is  required.  Sec.  7 
of  the  AmeTidTnent  Act  of  1875  (2)  says  that  every  application 
for  a  conditional  purchase  shall  be  tendered  in  person.  We  main- 
tain that  a  mineral  selection,  which  by  the  19th  section  (1)  must 
be  made  under  sec.  13,  is  a  conditional  purchase  within  the 
meaning  of  sec.  7  of  the  Amendment  Act  of  1875  (2),  and 
that  an  application  for  a  mineral  selection,  like  one  for  any  other 
conditional  purchase,  must,  since  the  passing  of  the  Act  of  1875, 

(1)  25  Vict.  No.  1,  sec  19,  enacts —  been   expended   in   mining   operations 

"Crown   lands   may  be   conditionally  other  than  gold  mining  on  the  land  .   ." 

selected  for  the  purpose  of  mining  other  — 1  OL  Stat,  555. 
than  gold  mining  under  sec.  13  of  this        (2)  39  Vict.  No.  13,  sec.  7,  enacts — 

Act,  except  that  in  such  case  the  price  "Every  application    for  a  conditional 

shall  be  forty  shillings  per  acre,  and  purchase  must  be  tendered  in  person  by 

except  that,  in  such  case,  instead  of  the  the  applicant  to  the  land  agent  of  the 

conditions  applicable  to  other  cases  in  district.     And,  in  every  case  where  such 

regard  to  the  declaration  and  certificate  applicant  is  under  the  age  of  twenty-one 

required,  a  declaration  shall  be  required  years,  he  shaU  state  in  his  application 

only  of  the  fact  that  not  less  than  an  that  he  is  of  the  age  of  sixteen  years  or 

average  sum  of  two  pounds  per  acre  has  upwards    .     ." — 1  01.  Stat,  674. 

2C2 
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1882        be  tendered  in  person.    There  is  only  one  kind  of  conditional 
purchase  under   sec.   13,  and   every  application  for    it    must 


Beown 
V.         be  made  in  person 


Pattbrson. 


SalomonSy  Q.C.,  and  Owen,  Q.C.  {Donovan  with  them),  for  the 
plaintiffs,  showed  cause — The  principal  question  is  whether  sec.  7 
of  the  Amendment  Act  of  1875  (3)  applies  to  a  mineral  condi- 
tional purchase.  Reg.  I.  61  of  the  Regulations  of  1875  (4),  in 
stating  which  of  the  regulations  relating  to  ordinary  conditional 
purchases  shall  apply  to  mineral  selections,  omits  the  regulation 
18  (5),  by  which  it  is  provided  that  applications  must  be  tendered 
in  person,  clearly  showing  that  it  was  not  intended  to  make  that 
a  necessary  condition  in  the  case  of  applications  for  mineral 
selections. 

[Sir  J.  Martin,  C.J.  You  are  reading  the  Regulations  as  if 
they  were  an  Act  of  Parliament.] 

In  Blackwood  v.  London  Chartered  Bank  of  Australia  (6)  the 
effect  of  these  Regulations  was  considered.  If,  as  is  contended  for 
the  defendants,  a  mineral  selection  is  a  conditional  purchase,  a 
pre-lease  may  be  granted  in  respect  of  it:  and  as  no  residence  is 
required,  the  holder  may  transfer  the  selection  the  next  day.  A 
mineral  selection  is  different  in  every  particular  from  an  ordinary 
conditional  purchase. 

[Sir  J.  Martin,  C.J.  In  requiring  the  application  to  be  made 
in  person,  there  is  nothing  inconsistent  with  the  other  provisions 
of  the  Acts  applicable  to  mineral  selections.] 

TheRegulations  now  in  force  are  different,  and  require  applica- 
tions for  mineral  selections  to  be  made  in  person.  Sees.  9  and 
10  of  the  Amending  Act  of  1875  (39  Vict.  No.  73),  which 
prohibit  land  being  taken  up  as  a  conditional  purchase  on  behalf 
of  any  one  else  but  the  applicant,  cannot  apply  to  a  mineral 

(3)  See  note  (2)  on  page  369.  (5)  Reg.  I.  18,  says :—  "ApplicatioDS 

(4)  Reg.  I.  51,  which  is  under  the  for  conditional  purchase  of  unimproved 
head  of  **  Conditional  Purchases  for  land  shall  be  in  the  form  marked  D. 
Mining  Purposes**  says: — "Such  pur-  hereto  appended,  and  should  be  tendered 
chases  shall  be  subject  to  all  the  condi-  in  person  by  the  applicant  to  the  land 
tions  set  forth  in  sees.  20  to  23  and  25  to  agent  of  the  district  .  .  " 

29  of  these  Regulations  inclusively."  (6)  L.R.,  5  App.  Cas.  92. 
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selection.    In  these  sections  the  words  "conditional  purchaser"       1882 
are  used,  and  it  is  submitted  they  only  apply  to  ordinary  condi-      browk 
tional  purchases,  otherwise  a  number  of  persons  could  not  take  ^j^^j^^^^ 
up  land  in  partnership  in  order  to  open  mines  on  it ;  and  any 
other  interpretation  would  conflict  with  sec.  27  of  the  same  Act, 
because  a  mineral  lease,  which  by  that  section  may  be  converted 
into  a  mineral  selection,  may  be  held  by  several  persons  jointly. 

Sec.  7  (7)  is  declaratory  only:  and  the  Crown  alone  can  take 
advantage  of  it.  In  this  case  the  land  agent  knew  that  the 
application  was  not  tendered  in  person;  and  having  received  it 
with  such  knowledge,  the  Crown  is  bound.  If  a  tender  of  the 
application  in  person  is  necessary,  it  is  a  condition  precedent  of 
which  the  Crown  may  take  advantage,  and  which  it  can  waive 
and  has  waived:  Annie  Joachim  v.  O'Shanassy  (8),  where  it  was 
held  that  in  order  to  bring  trespass  it  was  not  necessary  to  prove 
occupation  within  a  month.  The  Crown  cannot  waive  what  is  of 
the  essence  of  the  contract:  but  the  question  here  is  one  in  which 
the  applicant  and  the  Crown  are  alone  concerned;  the  condition 
is  one  which  the  Crown  can  waive,  and  comes  within  sec.  10  of 
the  Further  Amendment  Act  of  1880  (9). 

[Sir  J.  Martin,  C.J.  You  have  a  privilege  given  you  by  the 
Act:  must  you  not  strictly  foUow  the  conditions  of  the  Act: 
have  you  a  title  unless  you  do  what  the  Act  requires?] 

It  is  either  a  condition  precedent  or  subsequent,  or  we  are  not 
bound  to  comply  with  it;  if  it  is  either  of  the  former,  sec.  10  of 
the  Further  Arrvendmsnt  Act  of  1880  (9)  applies. 

Pitcher,  in  reply — It  is  said  that  sec.  7  (7)  is  directory  only. 

(7)  S6«  note  (2)  p.  369.  precedent  or    sabaeqaent  annexed  by 

(8)  Knox  118.  law  to  the  estate  or  interest  of  a  condi- 

(9)  43  Vict  No.  29,  sec.  10,  enacts:—  tional  purchaser,  lessee,  or  licensee. 
"  The  acceptance  by  or  on  behalf  of  the  Bat  nothing  herein  contained  shall  affect 
Crown  of  any  pnrchase-money  or  part  any  proceedings  instituted  in  any  court 
thereof  in  respect  of  any  conditional  before  the  commencement  of  this  Act, 
purchase,  or  of  interest  money  on  any  or  any  case  where  it  shall  be  proved  that 
balance  thereof,  or  of  rent  or  other  pay-  the  Grown  through  the  Minister,  or  any 
ment  under  any  lease  or  license,  shall  authorised  officer,  has  had  full  know- 
not  be  held  to  have  operated  or  to  ledge  by  notice  or  otherwise  of  the 
operate  hereafter  as  a  waiver  by  the  breach  of  any  such  condition  before  the 
Grown  of  any  forfeiture  accruing  by  acceptance  of  such  money,  interest, 
reason  of  the  breach  of  any  condition  rent,  or  other  payment." 
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1882  [Sm  J.  Mahtin,  C.J.    We  do  not  require  to  hear  you  reply  to 

Brown  ~  that  argument.    The  only  question  we  desire  to  hear  you  on  is 

Patterson    whether  that  section  applies  to  all  selections  taken  up  under  the 

13th  section,  or  whether  it  only  applies  to  conditional  purchases 

where  residence  and  improvements  are  contemplated.] 

The  object  of  the  Amendment  Act  of  1875  was,  first,  to 
prevent  selections  from  being  taken  up  by  persons  under  a  cer- 
tain age ;  and  second,  to  prevent  dummying.  The  word  "  person" 
occurs  in  sec.  13,  and  it  was  decided  that  it  meant  any  person 
born ;  there  is  nothing  in  the  Act  to  show  that  the  word  "person" 
in  the  13th  section  may  mean  two  different  things,  and  that  it  does 
not  apply  to  mineral  selections,  which  are  taken  up  under  sec  13. 
The  object  of  making  it  necessary  that  applications  should  be  ten- 
dered in  person  was  to  prevent  dummying,  and  to  ensure  that  the 
applicant  is  above  the  age  of  sixteen  years.  Sees.  6,  7,  and  9  of 
the  Amenchient  Act  of  1875  apply  to  mineral  selections ;  sea 
8  does  not,  because  it  specially  mentions  sec.  18  of  the  Alienation 
Act  of  1861.  Sees.  6  and  7  must  be  engrafted  on  sec.  13  of  the 
Act  of  1861. 

[Faucett,  J.  Sees.  3,  4  and  5  of  the  AmendmeTU  Act  of  1875 
cannot  apply  to  mineral  selections.] 

Those  sections  fix  the  value  of  improvements  by  which  pur- 
chases may  be  made,  and  the  value  necessary  to  bar  selection. 

The  receipt  of  the  deposit  money  is  not  a  waiver  by  the  Crown 
of  its  right  to  challenge  the  performance  of  the  requirements  of 
the  Act. 

[Faucett,  J.  Look  at  the  first  part  of  sec.  10  of  the  Further 
Amendment  Act  of  1880  (6):  "The  acceptance  by  or  on  behalf 
of  the  Crown  of  any  purchase-money."] 

That  section  does  not  apply  to  a  case  of  this  kind. 

[Sir  J.  Martin,  C J.    Whatever  the  section  may  mean,  it  re- 
lates to  conditions  precedent  and  conditions  subsequent ;  if  the 
requirement  of  sec.  7  (10)  is  not  a  condition,  sec.  10  (11)  does  not 
apply  here.    I  cannot  see  that  it  is  a  condition;  I  have  intimated 
(10)  See  note  (2)  p.  369.  (11)  See  note  (9)  p.  371. 
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SO  all  through  the  argument.    Is  it  a  condition  auTiexed  to  the       1882 
estate  f]  Beown 

V, 

It  cannot  be,  for  until  the  application  is  tendored  in  the  mode  P^ttwwon. 
required  by  the  Act,  there  is  no  estate  in  existence.    The  section 
contemplates  the  existence  of  an  estate. 

Cur.  adv.  wit. 

Sir  J.  Martin,  C. J.,  after  stating  the  effect  of  the  pleadings  nw.  lo. 
said : — At  the  trial  it  was  proved  that  the  plaintiffs  were 
possessed  of  this  property,  and  claimed  to  be  entitled  to  it  by 
virtue  of  a  mineral  conditional  purchase,  the  application  for 
which  was  not  made  in  person.  The  contention  on  behalf  of  the 
defendants  was  that,  inasmuch  as  that  mineral  conditional 
purchase  was  not  applied  for  in  person,  it  amounted  to  nothing, 
and  no  property  passed  to  the  person  making  the  application, 
and  that  since  the  land  therefore  remained  Crown  land,  the  de- 
fendants were  entitled,  under  the  miners'  right,  to  go  into  posses- 
sion of  it.  His  Honour  Mr.  Justice  Faucett,  who  presided  at  the 
trial,  held,  as  the  most  convenient  course  to  pursue  under  the 
circumstances,  that  the  application  for  a  mineral  conditional 
purchase  need  not  be  tendered  in  person ;  but  by  consent,  leave 
was  reserved  to  enter  the  verdict  for  the  defendants.  There  are 
other  points  in  the  case  which  we  need  not  go  into  now.  From 
the  view  which  I  take  of  this  main  point  I  need  not  consider  any 
of  the  other  points  taken,  except  one,  and  that  is  whether 
supposing  the  ruling  of  His  Honour  to  be  erroneous,  there  was  a 
waiver  by  the  Crown  of  the  performance  of  the  condition  that 
the  application  should  be  made  in  person. 

There  was  a  great  deal  of  argument  on  these  points,  and  we  are 
told  that  a  decision  contrary  to  the  ruling  of  His  Honour  at  rdsi 
pritia  would  have  important  consequencea  It  is  said  that  for 
several  years  past — that  is  to  say,  from  the  passing  of  the  Amend- 
ment Act  of  1875  until  a  very  recent  period — ^a  great  many 
applications  had  been  made,  not  in  person,  and  had  during  that 
period  been  recognised  as  properly  made.  We  are  told  that  many 
persons  have,  under  such  applications,  acquired  rights  and  become 
possessed  of  large  properties ;  and  that  such  a  decision  would  un- 
settle rights  to  a  serious  extent  throughout  the  colony.    It  is  very 


r. 
ATntRSON. 
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t882 much  to  be  regretted  if  the  decision  of  the  Court  will  hi^ve  the  effect 

Brown      of  depriving  persons  of  property,  which,  by  the  course  of  action 
pursued  by  those  administering  the  land  laws,  they  were  led  to 
believe  had  been  applied  for  in  accordance  with  the  law ;  it  is  very 
much  to  be  regretted  if  these  people  will  be  deprived  of  land  which 
they  had  reason  to  think  they  were  entitled  to.    We  are,  however, 
not  aware  that  there  are  a  large  number  of  persons  in  such  a  posi- 
tion.   We  do  not  know  that  the  persons  charged  with  the  admini- 
stration of  the  Lands  Acta  have  dispensed  with  a  personal  applica- 
tion being  made  for  mineral  conditional  purchasers.    Whether  that 
be  so  or  not,  we  are  to  interpret  these  Land  Acts  like  any  other 
Acts  of  Parliament ;  and  we  are  not  concerned  with  the  con- 
sequences of  any  decision  we  may  arrive  at.    There  is,  no  doubt,  a 
well-known  case  with  reference  to  voluntary  conveyances,  which 
was  acted  upon  continually  for  a  long  time;  and  that  decision  hav- 
ing been  afterwards  held  to  be  erroneous,  it  was  not  overruled  on 
account  of  the  long  period  during  which  it  had  been  accepted  as 
law,  and  the  valuable  property  which  would  be  affected  by  over- 
ruling it.    But  tins  is  not  a  case  of  that  sort. 

We  have  heard  an  exhaustive  argument,  and  the  points  in  ^e 
case  have  been  put  in  every  possible  way.  It  has  been  suggested 
that  we  ought  to  have  a  fuller  bench  to  determine  those  points. 
That  would  be  necessary  only  in  case  of  a  difference  of  opinion ; 
as  we  concur,  there  is  no  need  for  a  third  Judge  to  sit  in  the  case. 
Now,  in  order  rightly  to  imdei-stand  this  matter,  reference 
must  be  made  to  the  original  Alienation  Act  of  1861.  By 
the  ISth  section  power  is  given  to  any  person  within  certain 
limits,  and  in  certain  localities,  to  make  the  conditional  selection 
of  a  certain  area  of  land,  by  delivering  a  written  application  to  a 
land  agent  at  a  land  office.  So  wide  was  this  power  held  to  be 
that  any  person  in  existence,  an  infant  just  bom,  however  absurd 
that  may  appeai-,  might  be  an  applicant  for  a  conditional  purchase 
under  this  section,  although  a  subsequent  section  of  the  same  Act 
required  that,  befoi  e  complete  title  could  be  obtained,  certain  other 
things  should  be  done ;  that  is  to  say,  the  person  applying  must 
go  into  possession,  make  improvements,  and  make  a  declaration 
as  to  residence  and  improvements.  All  these  things  might  have 
been  done  by  an  infant;  an  agent  might  have  done  them  on  behalf 
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of  an  infant  just  bom.     This  relates  to  every  kind  of  conditional        i882 
purchase ;  and  except  under  the  13th  section  no  conditional  pur-      brown 
chase  can  be  made.  _,     ^• 

PAITERSON. 

Then  we  come  to  the  18th  section.  This  section  speaks  of 
residence  and  improvements — an  occupation  for  three  years,  and 
expenditure  of  certain  money  on  the  land.  The  Legislature 
thought  that  not  only  should  there  be  aright  to  make  conditional 
purchases  for  the  occupation  and  improvement  of  Crown  land, 
but  that  the  right  to  make  conditional  purchases  should  be 
exercised  for  the  purposes  of  mining  as  well.  [His  Honour  read 
the  19th  section  (13)].  That  is  equivalent  to  saying  that  the  power 
to  miake  selections  given  by  the  ISth  section  should  be  held  to 
include  the  right  to  make  conditional  purchases  for  mining  pur- 
poses ;  and  then  the  section  goes  on  to  say  that  certain  conditions 
in  the  18th  section  shall  not  be  requisite  in  mining  conditional 
purchases  under  the  19th ;  so  that  a  selection  made  by  virtue  of 
the  19th  section  is  really  made  under  the  13th. 

For  a  long  time  a  conditional  purchase  might  be  made  by  an 
agent;  there  was  no  necessity  for  the  applicant  to  present  his 
application  in  person.  The  Legislature  however,  in  1875, 
passed  an  Act  which  made  many  amendments  in  the  Crown 
Lands  Act,  these  amendments  chiefly  having  reference  to 
conditional  purchases  made  under  the  conditions  of  residence 
and  improvement,  nearly  all  the  clauses  relating  to  purchases  of 
that  kind.  One  of  the  things  which  the  Legislature  did  was  to 
get  rid  of  the  absurdity  of  allowing  an  infant  in  arms  to  become 
a  conditional  purchaser  by  means  of  an  agent.  This  was,  I  sup- 
pose, considered  an  abuse,  and  not  what  the  Legislature  had 
intended.  By  this  new  enactment  the  word  "  person"  is  declared 
to  be,  in  all  future  purchases,  a  person  over  the  age  of  16  years. 
The  right  which  before  existed  of  making  a  purchase  by  an 
agent  was  also  taken  away.  This  change  was  effected  by  the 
6th  and  7th  sections  of  the  Act  of  1875. 

The  words  used  in  the  7th  section  are,  "  Every  application  for 

a  conditional  purchase  must  be  tendered   in    person  by  the 

applicant  to  the  land  agent  of  the  district."    The  Legislature 

does  not  say  that  every  application  other  than  an  application 

(13)   See  note  (1)  p.  369. 
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1882  for  a  mining  conditional  purchase  must  be  in  person,  but  it  says 
Brown  "  every  application."  It  does  not  follow  that  because  a  number 
Patterson  ^^  alterations  are  made  by  this  Act,  having  reference  to  re- 
sidential conditional  purchases,  we  are  to  read  it  as  having 
relation  to  these  selections  only;  for  all  applications  must  be  made 
under  and  in  the  mode  prescribed  by  the  13th  section  of  the  Act 
of  1861.  The  words  "  every  application"  comprise  an  application 
for  a  mining  conditional  purchase.  The  application  here  was 
not  tendered  in  person;  that  being  so,  I  am  of  opinion 
that,  having  been  made  in  direct  violation  of  the  law,  it 
amounted  to  nothing.  The  Legislature  required  it  to  be  made  in 
person,  and  the  Act,  giving  power  to  persons  to  take  up  land  on 
payment  of  certain  sums  of  money,  must  be  complied  with  in 
all  particulars. 

Then  it  is  said  that,  under  sec.  10  of  the  Act  of  1880  (14), 
the  Government,  or  some  one  acting  on  their  behalf,  having 
received  the  deposit  from  the  applicant,  this  is  a  waiver  of  this 
condition  to  make  the  application  in  person.  I  am  of  opinion 
that  this  is  not  a  condition ;  it  is  not  a  condition  precedent  or 
subsequent.  That  would  be  my  opinion  without  considering  the 
words  following :  "  Annexed  by  law  to  the  estate  or  interest  of 
a  conditional  purchaser."  Clearly  it  is  not  a  condition  annexed 
to  the  estate,  but  it  is  a  condition  upon  which  the  estate  arises. 
If  the  Crown  could  waive  it,  it  is  a  condition  of  that  sort,  but 
not  otherwise. 

Under  these  circumstances  I  am  of  opinion  that  the  verdict 
was  erroneous,  and  that  as  we  have  the  power  by  consent  of  the 
parties  to  enter  a  verdict  for  the  defendants,  the  verdict  should 
be  entered  accordingly. 

Faucett,  J.  Since  we  heard  this  case  on  Wednesday  I  have  gone 
through  the  entire  AmcTidment  Act  of  1875,  and  I  have  compared 
the  sections  of  that  Act  with  the  sections  of  the  Act  of  1861  which 
seemed  to  bear  upon  the  questions  now  before  the  Court.  No 
doubt  this  Act  was  passed  to  amend  the  preceding  Act  with  refer- 
ence more  particularly  to  conditional  purchases  made  for  agricul- 
tural purposes  and  with  a  view  to  improvements  under  sec.  13; 
(U)   See  note  (9)  p.  371. 
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but  it  is  quite  dear,  looking  at  the  whole  of  the  Act,  that  the        1882 
intentions  of  the  Legislature  were  not  restricted  to  those  purchases,      bbown 
for  we  find  that  mineral  conditional  purchases  are  mentioned  in  p^ttekson 
the  Act^  showing  that  it  was  intended  to  introduce  amendments 
bearing  upon  the  provisions  of  the  origioal  Act  of  1861  relating 
to  such  conditional  mineral  purchases.    Sec  22  of  the  1875  Act, 
and  sec  26  of  the  same  Act,  together  deal  with  all  conditional  pur- 
chases.    [His  Honour  read  sec  22.]    That  section  relates  to  land 
taken  up  for  purposes  of  cultivation  under  the  13th  section  of 
the  Act  of  1861.    We  find  a  corresponding  section  relating  to 
mineral  selections  in  sec  26.    The  sections  are  substantially  the 
same,  only  one  refers  to  a  residential  selection  and  the  other  to  a 
mineral  selection. 

Under  the  Act  of  1861  an  infant  might  by  an  agent  take  up  a 
selection.  The  Legislature  in  1875  thought  proper  to  alter  that, 
and  to  prohibit  children  from  taking  up  selections  under  these 
Acts;  and  the  right  to  make  selections  was  restricted  to  persons 
of  the  age  of  16  years  and  upwards.  One  question  here  is  whether 
the  word  "  person"  refers  only  to  residential  conditional  purchases, 
and  not  to  mining  selections  made  under  sec.  19  of  the  Act  of 
1861  (15). 

The  18th  section  speaks  of  land  taken  up  under  the  13th  section 
for  the  purposes  of  cultivation  only,  and  requires  conditions  of 
residence  and  improvements.  The  19th  section  does  not  require 
both  these  conditions;  it  requires  an  expenditure  of  a  larger 
amount  of  money  on  the  land,  but  does  not  require  residence  by 
the  selector.  But  the  mode  of  taking  up  the  land  is  the  same  in 
both  cases,  and  is  the  mode  prescribed  by  the  13th  section.  A 
mineral  selection  must  be  taken  up  under  the  13th  section.  In 
the  Amending  Act  the  word  "person"  is  used,  which  must 
clearly  apply  to  the  13th  section,  in  which  one  kind  of  application 
alone  is  spoken  of.  But  the  word  "person"  is  general,  and  applies 
to  all  conditional  purchasers  under  this  section,  and  to  applicants 
for  all  kinds  of  land.  I  was  struck  by  the  argument  for  the 
plaintiffs  as  to  the  new  sections  in  the  Act  of  1875  where  the  word 
"  person"  is  used.  But  the  word  in  its  meaning  is  not  restricted 
to  ordinary  conditional  purchases  for  purposes  of  agriculture;  so 

(15)  See  note  (1)  p.  369. 
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1882        that,  applying  the  19th  section  to  the  13th,  we  find  that  a  person 
B^^^      can  only  take  up  land  under  the  13th  section,  and  that  such  a 
^-         person  must,  by  sec.  6  of  the  Act  of  1875,  be  of  the  age  of 
sixteen. 

We  come  to  the  next  section,  the  7th,  which  is  as  general  as 
can  be,  that  every  application  for  a  conditional  purchase  must  be 
in  person.  It  does  not  say  that  an  application  for  a  residential 
or  a  mineral  selection  shall  be  made  in  person,  but  that  every 
application  shall  be  made  in  person.  It  is  said  that  this  section 
was  passed  for  the  purpose  of  identifying  the  persons  applying ; 
but  a  land-agent  cannot  identify  everyone  making  an  application 
at  his  office. 

I  had  once  doubts  whether  the  word  "  person"  in  the  Act  of 
1875  did  at  all  apply  to  a  person  applying  for  a  mineral  condi- 
tional purchase.  But  I  find  that  the  regulations  refer  to  a 
"person"  making  a  mineral  selection,  so  that  the  Crown  by  these 
regulations  show  that  they  themselves  understood  this  section  of 
the  Amending  Act  of  1875  to  apply  not  merely  to  residential 
conditional  purchases,  but  to  mineral  conditional  purchases  as 
well.  One  of  the  regulations  in  that  chapter  says  that  a  con- 
ditional purchase  must  be  made  in  person,  following  the  words 
of  the  clause  in  the  Act  of  1875  without  any  alteration  at  all;  in 
fact,  it  is  not,  strictly  speaking,  a  regulation,  but  a  copy  of  the 
clause  in  the  Act  of  Parliament.  Then,  regulation  51  says  that 
certain  previous  regulations  (which  do  not  include  the  regulation 
which  follows  in  terms  sec.  7  of  the  Act  of  1875)  shall  apply  to 
mineral  conditional  purchases.  But  the  omission  to  include  that 
regulation  does  not  amount  to  an  enactment  that  the  applicants 
for  mineral  selections  are  to  be  exempted  from  the  condition 
imposed  by  sec  7  of  the  Act  of  1875. 

We  cannot  get  over  the  fair  and  plain  construction  to  be  put  on 
that  section;  we  must  judge  of  the  intention  of  the  Legislature 
from  the  terms  of  the  Act,  and  although  the  leading  idea  may 
have  been  to  legislate  for  the  persons  taking  up  residential  con- 
ditional purchases,  nothing  is  said  to  distinguish  between  them 
and  applicants  for  mineral  selections.  At  the  trial  I  was  of  the 
same  impression  as  1  now  am;  but  1  thought  it  better  for  the 
purpose  of  the  trial  to  allow  the  case  to  go  before  the  Full  Court 
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without  expressing  any  decided  opinion  on  the  matter.    I  now 

have  come  to  the  same  conclusion  as  His  Honour  the  Chief  Jus-      Brown 

tice.     The  Act  says  that  lands  may  be  taken  up  in  a  certain  way,  Patterson. 

and  if  they  are  not  taken  up  in  that  way,  they  remain  Crown 

lands. 

RvZe  absolute  to  enter  the  verdict  for 
the  defendants^  vrUh  costs. 

Attorneys  for  plaintiffs:  Slattery  Jk  Hey  don. 
Attorney  for  defendants:  Dodd,  by  Shorter,  Fitzgerald  and 
Asher. 


LYONS,  Appellant  ;  MOORE  and  Others.  Respondents.  A^oy.  18. 

*•  Croum  Lands  AUenatim  Act'*  (25  Vict.  No.  1),  sec.  13—**  Mining  Act"  (37  Vict. 

No.  13),  sees.  40,  66 — **  Land  under  lease  for  mimng  purposes— Lease  applied 

for,  but  not  granted." 

Plaintiff  in  a  proceeding  under  sec.  40  of  the  "  Mimng  Act  1874,"  had  applied  for 
a  mineral  lease  under  sec.  56  of  that  Act,  and  had  paid  one  year's  rent.  While 
the  plaintiff's  application  was  pending  the  defendants  took  up  the  land  as  a  miniDg 
selection. 

Held,  that  at  the  time  of  the  defendants'  selection  the  land  was  not  barred  for 
selection  by  being  **land  under  lease  for  mining  purposes"  within  the  meaning  of 
sec.  13  of  AUenaiUm  Act  of  1861.  These  words  do  not  apply  to  land  for  which 
an  application  for  a  lease  has  been  made,  but  not  granted. 

Special  case  stated  under  sec.  79  of  the  Mining  Act  of  1874 
(37  Vict.  No.  13.) 

On  21st  September,  1882,  plaintiff,  the  official  assignee  of  the 
insolvent  estates  of  Emil  Schemmel  and  James  M'Donald,  ob- 
tained a  summons  under  sec.  40  of  the  Act,  against  John  Moore, 
John  M'Bain,  and  John  Mitchell  for  trespasses  to  his  land. 

The  plaintiff  proved  that  on  19th  May,  1880,  Schemmel  and 
M'Donald  duly,  and  in  accordance  with  the  regulations,  marked 
out  and  took  possession  of  three  parcels  of  land,  and  posted 
all  notices  and  gave  all  notices  necessary,  and  in  all  respects 
complied  with  the  regulations.  On  27th  May,  1880,  they  made 
application  for  mineral  leases  of  the  land  under  the  Mi/aing  Act, 
and  duly  lodged  with  the  said  applications  respectively,  the 
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1882        necessary  amounts  of  rent  for  one  year  in  accordance  with  the 

Lyons      regulations ;  and  such  applications  were  pending  at  the  time  of 

^,  ^'         the  defendants'  selection  and  of  the  issuing  of  the  summons. 
Moore.  ° 

The  defendants  contended  that  they  were  entitled,  by  virtue  of 

a  mineral  conditional  purchase  made  subsequently  to  the  date  of 
the  applications  for  leases  on  which  the  plaintiff  relied,  to  100 
a^res  of  land  overlapping  the  land  included  in  the  plaintiff's 
applications. 

Upon  application  of  plaintiff's  attorney  the  following  ques- 
tions in  the  form  of  a  special  case  were  reserved  for  the  opinion 
of  the  Supreme  Court: — 1.  Does  a  mineral  conditional  pur- 
chaser of  land  under  the  19th  section  of  the  Crown  Lands 
Alienation  Act  of  1861,  made  subsequent  to  a  pending  mineral 
lease  application  for  the  same  lands  made  under  and  in  accordance 
with  the  Mining  Act  of  1874  and  the  regulations  thereunder 
relating  to  mineral  leases,  override  such  pending  mineral  lease 
application?  2.  Is  land  which  forms  the  subject  of  pending 
applications  for  mineral  leases  made  under  and  in  accordance 
with  the  Mining  Act  of  1874,  and  the  regulations  thereunder 
relating  to  mineral  leases,  open  to  mineral  conditional  purchase  ? 

Stephen,  Q.C.,  and  O'Connor,  for  the  plaintiff— The  Court  will 
not  give  a  narrow  construction  to  the  term  "  lease"  in  sec.  13  of 
the  Alienation  Act  of  1861 ;  it  will  be  suflScient  to  exclude  land 
from  selection  if  there  is  a  tenancy  at  will.  The  rent  for  a  year 
in  advance  is  to  be  paid  at  the  time  the  application  is  made: 
sec.  56,  subsec.  5.  We  have  a  statutory  right  to  take  possession  as 
soon  as  the  application  is  sent  in:  subsec.  3.  The  application  and 
the  taking  possession  provided  for  in  the  Mining  Act  take  the 
place  of  the  lease  under  sec.  22  of  the  Occupation  Act  of  1861, 
which  was  the  enactment  in  force  when  sec.  13  of  the  Alienor- 
tion  Act  became  law. 

[Sir  J.  Martin,  C.J.  The  Grovemment  may  refuse  to  grant 
a  lease.  Sec.  56  provides  that  "  upon  the  granting  of  any  such 
lease,  any  lease  for  pastoral  purposes  ....  inclusive  of  the  same 
land  or  any  part  thereof,  shall,  as  respects  such  land,  absolutely 
cease  and  determine."  I  mention  this  to  show  that  you  get  no 
right  to  a  lease  untU  the  lease  is  granted.] 
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Salomons,  Q.C.,  and  Prmg,  for  the  respondents,  were  not       1882 
called  upon.  Lyons 

V. 

Sir  J.  Martin,  C.J.  I  am  of  opinion  that  this  question  must  Moore. 
be  in  the  affirmative.  Sec.  13  of  the  Crown  Lands  Alienation 
of  1861  (25  Vict.  No.  1),  authorises  the  conditional  purchase  of 
Crown  Lands  not  under  lease  for  mining  purposes;  and  it  is 
under  this  section  that  mineral  conditional  purchases  are  made. 
These  words  can  be  read  in  only  one  way;  they  mean  to  exclude 
lands  from  selection  which  have  been  actually  leased,  and  do  not 
apply  to  land  for  which  a  lease  has  been  applied  for  and  not 
granted.  By  marking  out  the  land  and  taking  possession  of  it  no 
right  is  conferred  until  the  Governor  and  Executive  Council 
have  granted  a  lease.  This  land  is  open  under  sec.  13  for 
mineral  selection,  and  it  follows  that  these  questions  must  be 
answered  in  the  affirmative. 

Faucett  and  Windeyer,  JJ.,  concurred. 

Question  answered  in  the  affirmative ; 
respondent  to  hxive  his  costs. 

Attorney  for  appellant:  Fergusson. 

Attorney  for  respondent :  Simpson^  of  Armidale,  by  H.  Forster. 


PROUDFOOT  V.  DRAKE.  Nov,  2. 


Foreign  insolvency — ConsidercUion — Debt  d%8charged  by  certificate-Sufficient  con* 
sideration  to  support  subsequent  promise  to  pay — Pleading — Departure — Law  of 
other  colonies. 

P.  sued  D.  for  money  lent,  and  on  accounts  stated.  D.  pleaded  that  the  money 
was  lent  in  New  Zealand,  that  he  afterwards  became  insolvent,  and  received  a 
certificate  of  discharge  onder  the  New  Zealand  insolvent  laws.  P.  replied  that 
after  the  certificate,  D.  again  promised  to  pay  the  debt.  On  demurrer  to  the 
replication, 

Held,  that  the  original  debt  was  sufficient  consideration  to  support  the  promise 
to  pay. 

Held,  also,  that  the  replication  was  not  a  departure. 

The  law  of  New  2^aland  is  presumed  to  be  the  same  as  the  common  law  of 
England,  and  any  difference  should  be  alleged. 

Demurrer.  Declaration  for  money  lent  and  on  accounts  stated. 
Plea  that  the  alleged  debts  were  contracted  within  the  jurisdiction 
of  the  Supreme  Court  of  the  colony  of  New  Zealand,  and  that 
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1882  after  the  accruing  thereof  the  estate  of  the  defendant  was  placed 
Proudfoot  under  sequestration  by  the  said  Supreme  Court  according  to  the 
Drakk.  ^w  of  *^®  8aid  colony  in  that  behalf;  and  such  proceedings  were 
thereupon  had  in  the  said  Court,  according  to  the  law  of  the  said 
colony  in  that  behalf,  that  the  defendant  afterwards  obtained  from 
the  said  Court  an  order  for  his  discharge,  under  and  by  virtue  of 
the  laws  of  the  said  colony  for  the  relief  of  insolvent  debtors ; 
and  by  the  said  proceedings  and  order  the  defendant,  who  during 
all  the  said  proceedings  was  resident  in  the  said  colony  and  sub- 
ject to  the  jurisdiction  of  the  said  Court,  was  by  the  law  of  the 
said  colony  discharged  from  the  alleged  debt  and  every  part 
thereof,  the  said  Court  having  jurisdiction  to  discharge  the 
defendant  from  the  said  debts. 

Replication  that  after  the  discharge  and  before  action  the  de- 
fendant ratified  and  confirmed  the  promises  to  pay  the  monej^s 
due  to  the  plaintiff  in  the  declaration  mentioned. 

The  defendant  demurred  to  the  replication  on  the  grounds — 1. 
That  it  was  a  departure  from  the  declaration.  2.  That  there  was 
no  consideration  for  the  promise. 

Pring,  for  the  defendant,  in  support  of  the  demurrer — The 
older  cases  are  much  shaken,  if  not  over-ruled,  by  Heather  v. 
Webb  (1)  and  Jones  v.  Phelps  (2).  Moreover  the  plea  here  alleges 
a  foreign  insolvency,  and  that  the  debt  was  "  discharged"  by  the 
foreign  certificate.  The  debt  is  gone  and  cannot  be  a  considera- 
tion for  a  promise  to  revive  it.  There  is  a  distinction  between 
the  case  where  the  remedy  for  a  debt  is  suspended  and  where  the 
debt  itself  is  discharged.  If  by  the  New  Zealand  law  a  sub- 
sequent promise  revives  such  a  debt,  the  plaintiff  should  have 
alleged  such  law.  It  is  quite  consistent  with  the  plea  that  the 
defendant  has  received  twenty  shillings  in  the  pound.  Miller  v. 
Keogh  (3)  is  an  authority  that  this  replication  is  a  departure. 
Referring  to  a  somewhat  similar  replication.  Sir  A,  Stephen,  C. J., 
says: — "But  it  seems  to  me  that  the  plaintiff  should  in  point  of 
form  have  newly  assigned  in  his  replication,  and  not  have  replied 
the  new  promise  as  a  bar  or  answer  to  the  statute,  or  he  should 
have  framed  his  declaration  on  his  present  cause  of  action." 

(1)  2  C.P.D.  1.  (2)  20  W.R.  92.  (3)  5  S.C.R.  210. 
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Idngen,  in  support  of  the  replication — ^The  dictum  in  MiUer  v.  1882 
Eeogk  (4)  shows  this  is  not  a  departure,  for  a  new  assignment  PRoin>fo<yr 
cannot  be  a  departure.  The  declaration  is  for  debt,  and  the  p^^^ 
replication  only  points  out  more  particularly  what  the  debt  is 
and  how  it  arose:  Hooper  v.  MarshaU  (5);  Kitson  v.  Hardwick  (6). 
[Sm  J.  Mabtin,  C.J.  We  do  not  wish  to  hear  more  on  that 
pomt.]  That  the  debt  discharged  by  the  certificate  is  a  good 
consideration  for  the  subsequent  promise  to  pay  was  decided 
more  than  a  hundred  years  ago  in  the  unreported  case  of  Bar- 
nardiston  v.  Coupland  cited  at  the  end  of  Lord  Mansfield's 
judgment  in  Trueman  v.  Fenton  (7).  The  Bamkruptcy  Act  then 
in  force  (5  Geo.  II.,  c.  30),  declared  by  sec.  7,  that  the  bankrupt 
was  by  his  certificate  "discharged  from  all  debts  due  by  him." 
The  word  "  discharged"  cannot  mean  more  in  a  plea  than  in  a 
statute.  The  doctrine  has  been  continuously  recognised  by  the 
Courts  in  Eanrle  v.  Oliver  (8);  WenneU  v.  Admey  (9);  and 
MUler  V.  Keogh  (4);  and  by  the  English  Legislature  in  the 
various  provisions  in  modem  Bankruptcy  Acts  limiting  the 
flTect  of  such  promises.  HecUher  v.  Webb  (10)  turned  entirely  on 
the  wording  of  sec.  49  of  the  Bcmkruptcy  Act  of  1869.  [Sir  Geo. 
Iknes,  J.  Their  Lordships  looked  upon  it  as  a  re-enactment  of 
the  older  Acts.]  The  dictum  of  JSocon,  V.C,  in  Jones  v.  Phelps  (1 1) 
was  quite  unnecessary  to  his  decision,  and  none  of  the  cases 
referred  to  to-day  were  cited  to  him.  On  the  face  of  this  record 
not  a  shilling  of  this  debt  has  been  paid. 

[Snt  J.  Martin,  C. J.    Your  replication  is  not  the  same  as  in 
MiUer  v.  Keogh  (4) ;  it  does  not  allege  a  new  promise.] 

A  ratification  of  an  old  promise  can  only  be  expressed  by 
making  a  new  promise.    [Here  stopped  by  the  Court.] 

Prvng,  in  reply. 

Sir  J.  Martin,  C. J.    The  law  is  accurately  stated  in  Chitty  on 

Contracts (lOth  ed.,  page  181)  as  follows: — "Although  the  legal 

remedy  of  the  bankrupt's  creditors  was  held  to  be  barred  by  his 

(4)  5  S.C.R.  210.  (8)  2  Exoh.  71. 

(6)  L.E.,  6  C.P.  4.  (9) 

(6)  L.R.,  7  C.P.  473.  (10)  2  O.P.D.  1. 

(7)  2  Gowp.  544,  9.  (11)  20  W.R.  92. 

N.S.W.E.,  Vol.  ni.,  Law.  2  D 
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1882  discharge,  still  the  law  would,  before  the  BanJcrtiptq/  Act  of 
Proudfoot  1861,  give  eflfect,  not  only  to  a  new  contract  founded  on  a  debt 
Drake,  contracted  before  the  bankruptcy,  but  also  to  an  express  promise 
by  the  bankrupt  to  pay  such  debt,  although  such  promise  was 
not  founded  on  any  new  consideration,  and  whether  it  had  been 
made  before  or  after  his  certificate  had  been  obtained.  But  it 
was  held  that  the  promise  must  be  one  which  bound  the  bank- 
rupt peraonaUy  to  pay,  notwithstanding  his  certificate.  It  must 
have  been  a  promise  that  he,  and  not  his  estate  would  pay;  and 
accordingly  the  law  was  that  the  mere  acknowledgment  of  a  debt 
by  the  bankinipt,  though  implying  a  promise  to  pay,  amounted  to 
no  more  than  an  account  stated,  and  that,  although  in  writing,  it 
•was  a  promise  which  the  certificate  would  bar." 

In  England  certain  statutes  have  been  passed:  the  first  one 
recognising  the  law  to  be  as  has  been  stated,  required  ihat  the 
promise  to  be  binding  should  be  in  writing.  Another  Act  was 
passed  making  such  a  promise  void  altogether.  Another  Act,  that 
of  1869,  contained  a  section  differently  worded,  but  as  held  by  the 
Common  Pleas  Division  in  Heather  v.  Webb  (12),  to  the  same  effect 

But  we  are  not  now  dealing  with  these  statutes.  We  can  only 
take  the  law  of  New  Zealand  to  be  as  stated  in  the  plea.  It 
states  that  the  cause  of  action  arose  in  New  Zealand,  and  that  it 
has  been  discharged  by  the  certificate  granted  there.  The 
replication  in  effect  states  that  after  such  discharge  the  defendant 
again  promised  to  pay  the  debt.  We  cannot  infer  that  any  New 
Zealand  statute  requires  such  a  promise  to  be  made  in  writing,  or 
declares  it  to  be  void.  We  can  only  infer  that  the  law  of  New 
Zealand  is  not  different  from  what  was  law  in  England  before  the 
statutes  I  have  referred  to  were  passed. 

The  cases  of  Earle  v.  Oliver  (13),  and  Kirkpatrick  v.  Tatter- 
saU  (14?)  are  decisive,  and  we  all  are  of  opinion  that  this  demurrer 
must  be  overruled. 

WiNDEYER,  J.,  and  Sir  Geo.  Innes,  J.,  concurred. 

Judgment  for  plamtiff. 
Attorney  for  plaintiff:   Lowe. 
Attorney  for  defendant :  Oibbea. 

(12)  2  C.P.D.  1.  (13)  2  Exch.  71.  (14)  13  M.  &  W.  766. 
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LYONS  V.  THE  BANK  OF  NEW  SOUTH  WALES.  1882 


Inwlveney — Cash  credit  bond — Bill  of  sale  to  aureties^Sale  by  direction  0/ insolvent —    j^^^  8   10. 
Direction  by  sureties  to  auctioneer  to  hold  proceeds  for  them — Payment  into 
insolvents  account. 

F.  obtained  an  overdraft  in  the  defendant  bank  on  a  bond  to  the  bank,  with  H. 
and  0.  as  sareties,  and  gave  H.  and  C.  a  bill  of  sale  over  his  goods  as  security  for 
the  payment  of  the  overdraft.  Some  time  afterwards,  and  after  default  had  been 
made  by  F .  under  the  bond,  F.  instructed  S.,  an  auctioneer,  to  sell  his  goods.  H. 
andC.'s  attorney  (B.)  thereupon  wrote  to  S.  calling  his  attention  to  the  bill  of  sale, 
and  directing  him  to  hold  the  proceeds  for  H.  and  C.  An  interview  took  place 
between  S.  and  B.,  but  there  was  a  conflict  of  evidence  as  to  what  was  then  said. 
B,  acting  on  behalf  of  H.  and  C,  wrote  to  the  defendant  bank  asking  that  all 
moneys  paid  in  after  that  date  should  be  applied  in  reduction  of  the  overdraft. 
S  paid  the  proceeds  of  sale,  consisting  of  promissory  notes  and  cheques,  into  F.'s 
account  at  the  bank.  At  that  time  there  was  another  account  in  the  bank  opened 
by  H.  and  C.  for  the  liquidation  of  the  overdraft.  Within  sixty  days  after  the 
payment  into  the  bank,  F.  sequestrated  his  estate.  F.'s  official  assignee  then 
brou^t  this  action  to  recover  the  amount  of  the  notes  and  cheques,  the  proceeds 
of  the  sale  of  F.*s  goods  received  by  them.  The  jury  returned  a  verdict  for  the 
plainti£f,  and  f oimd  specially  that  on  the  day  when  the  first  payment  was  made  to 
the  bank  F.  was  insolvent,  and  that  the  defendants  knew  it. 

Held,  on  motion  for  a  new  trial,  that,  assuming  that  B.  in  his  interview  with  S. 
consented  to  S.  paying  the  money  to  the  credit  of  F.,  the  payment  must  not  be 
regarded  as  a  voluntary  payment  by  F.,  but  as  a  payment  made  by  direction  of  H. 
and  C,  who  then  had  dominion  over  the  goods  by  virtue  of  their  bill  of  sale, 
and  made  with  the  view  of  meeting  the  security  of  H.  and  C.  And  therefore  the 
payments  up  to  the  amount  secured  by  the  bill  of  sale,  were  good  as  against  F.'s 
official  assignee. 

Declaration,  by  Saml.  Lyons,  official  assignee  of  the  estate  and 
effects  of  Geo.  Fox  the  insolvent : — 1.  Alienation  before  seques- 
tration by  insolvent  to  the  defendants  of  goods  and  chattels — i.e., 
promissory  notes — such  alienation  having  the  efifect  of  preferring 
the  defendants  being  existing  creditors.  2.  Alienation  by 
insolvent  being  then  in  contemplation  of  surrendering  his  estate 
as  an  insolvent.  3.  Alienation  within  sixty  days  preceding  the 
order  of  sequestration.  4.  Conversion  by  the  defendants  before 
sequestration  of  said  goods  and  chattels  of  the  insolvent.  5.  Cod- 
version  after  sequestration.  6.  Money  payable  to  the  plaintiff 
as  such  official  assignee  for  money  had  and  received  before  and 
after  sequestration  respectively;  and  for  interest  on  money  owing; 
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1882        and  for  money  found  to  be  due  from  the  defendants  to  the 
Lyons  •    insolvent  before  sequestration  upon  accounts  stated;  and  for  money 
Bank  of     ^"^  *^  ^^^  plaintiff  upon  accounts  stated. 

New  South      Pleas: — 1.  As  to  counts  1,  2,  and  3,  a  denial  of  the  aUenations. 
Wales. 

4.  Further,  as  to  count  1,  that  the  said  Qeo.  Fox  was  not  insol- 
vent at  the  time  of  the  said  alienations.  5.  Further,  as  to  count  2, 
that  at  the  time,  &c.,  the  insolvent  was  not  in  contemplation  of 
surrendering  his  estate.  6.  As  to  count  3,  that  the  alienation  was 
not  made  within  sixty  days.    7.  As  to  counts  4  and  5,  not  guilty. 

8.  As  to  count  4,  that  the  goods  were  not  the  goods  of  Fox. 

9.  As  to  count  5,  that  the  goods  were  not  the  goods  of  the 
plaintiff.     10.  As  to  count  6,  never  indebted. 

Issue  thereon. 

The  action  was  tried  on  11th  and  12th  September,  1882,  before 
Mr.  Justice  Fcmcett  and  a  jury  of  four. 

It  appeared  that  George  Fox,  the  insolvent,  had  carried  on  at 
Goulbum  a  jam  factory,  and  bakery  and  grocery  stores. 

In  April,  1878,  the  insolvent  obtained  from  the  defendants,  the 
Bank  of  New  South  Wales  at  Goulbum,  a  cash  credit  for  5002. 
on  a  bond  executed  by  the  insolvent,  and  by  Messrs.  Hayes  and 
Connolly,  of  (Joulbum  as  sureties,  to  secure  the  payment  of  that 
sum  with  interest  at  current  banking  rates. 

On  23rd  October,  1878,  the  cash  credit  was  increased  to  lOOW.,. 
and  another  bond  in  the  usual  form  was  executed  by  the  insol- 
vent with  the  same  sureties. 

By  indenture  of  same  date  between  the  insolvent  and  his 
sureties,  reciting  an  agreement  for  an  advance  of  5002.  secured  by 
bond,  the  insolvent  (thereinafter  called  the  mortgagor)  assigned 
and  transferred  to  the  mortgagees  all  his  stock-in-trade,  goods,, 
furniture,  chattels,  effects  and  premises  in  Auburn-street, 
Goulburn,  enumerated  in  a  schedule,  and  also  all  other  stock-in- 
trade,  goods,  furniture,  articles  and  things  which  might  from 
time  to  time  during  the  continuance  of  these  presents  be  substi- 
tuted for  those  or  any  of  those  thereby  assigned,  or  that  might 
be  added  thereto,  and  also  all  plant,  machinery,  or  other  articles 
then  or  that  thereafter  might  be  in,  upon,  or  about  the  said  pre- 
mises, to  hold  unto  the  said  mortgagees,  &c.,  absolutely,  subject 
to  proviso.     Proviso,  that  if  the  mortgagor  should  pay  the 
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principal  sum  of  500{.  and  interest  when  required  by  the  said        1882 
bank,  the  indenture  should  become  void.  And  if  the  said  mortgagor      lyo^s 
should  fail  to  pay  the  said  sum  of  5001,  with  interest  according     ^  ^• 
to  the  conditions  of  the  said  bond,  or  if  from  any  cause  whatever  New  South 
the  said  mortgagees,  &c.,  should  be  called  upon  to  pay  the  said 
sum  of  500Z.,  or  any  portion  thereof,  then  it  should  be  lawful  for 
the  said  mortgagees,  &c.,  to  seize  and  take  possession  of  the  goods 
and  sell  them,  and  to  stand  possessed  of  the  proceeds  of  such  sale 
upon  trust,  after  reimbursing  themselves  any  money  which  they 
might  have  been  called  upon  or  obliged  to  pay  to  the  bank  upon 
account  of  such  cash  credit  bond  and  expenses,  to  pay  the 
balance,  if  any,  to  the  said  mortgagor,  his  executors,  administra- 
tors or  assigns.     Proviso,  that  it  shall  be  lawful  for  the  said 
mortgagor  to  hold  and  enjoy  the  said  personal   property  and 
premises  until  the  happening  of  some  or  any  of  the  events  in 
the  power  of  sale,  after  or  in  consequence  of  which  the  said 
power  is  expressed  to  be  exercisable. 

The  insolvent  continued  in  possession  of  the  premises  and  goods. 

Besides  the  insolvent's  own  account  in  the  bank,  a  trust 
account  was  opened  in  the  names  of  Hayes  and  Connolly,  into 
which  Fox,  the  insolvent,  was  to  pay  a  certain  sum  monthly  in 
reduction  of  his  cash  credit. 

In  May,  1881,  Fox,  then  contemplating  removing  his  business 
to  Sydney,  gave  instructions  to  Mr.  Sands,  auctioneer,  to  sell  his 
stock-in-trade  and  furniture  by  auction. 

On  13th  May,  Messrs.  Betts  and  Carter,  solicitors  for  Messrs. 
Hayes  and  Connolly,  wrote  and  sent  the  following  letter  to 
Sands : — "  We  are  instructed  by  Mr.  J.  S.  Hayes  to  give  you 
notice  that  the  property  advertised  by  you  on  account  of  Mr. 
(George  Fox  is  mortgaged  to  him  under  bill  of  sale,  and  you  will 
please  hold  the  proceeds  of  sale  for  Mr.  Hayes,  and  not  hand 
them  over  without  his  order." 

Sands  thereupon  saw  Mr.  Betts.  The  following  are  the 
material  parts  of  evidence  given  by  Mr.  Sands  and  Mr.  Betts 
respectively  as  to  what  then  passed  between  them : — 

William  Sands^  anctioneer,  of  Goulbum.  I  sold  Mr.  Fox's  property.  Was  in- 
stmcted  by  Mr.  Fox,  and  advertised  to  sell  on  his  instructions.  I  received  a 
communication  on  Mr.  Hayes'  behalf  through  Mr.  Betts,  a  solicitor.      I  did  not 
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1882  ^®U  ^^'  ^ox  until  he  c&me  to  get  some  money  from  me.     He  then  said  that  the 

— instmctions  for  the  sale  came  from  him,  and  they  had  nothing  to  do  with  it.   He 

Lyons        g^id  :  **  I  put  the  goods  in  your  hands,  and  I  am  to  receive  the  money."    Betts* 
^    ^'  letter  was  that  I  should  not  pay  the  money  to  Fox.    After  I  saw  Fox  I  went  to 

New  South  ^^"  ^^x's  factory,  leaving  Mr.  Fox  im  my  office.  Betts  told  me  I  had  better  ask 
Wales.  Fox  to  allow  him  to  place  it  to  his  credit  in  the  bank.  I  told  Fox  that,  and  he 
assented  to  it.  .  .  .  I  saw  Mr.  Betts.  He  did  not  tell  me  that  unless  I  con- 
sented to  hold  the  proceeds  he  would  stop  the  sale.  He  did  tell  me  to  pay  to 
Fox's  credit.  Mr.  Betts  recommended  me  to  pay  the  money  into  Fox's  account, 
and  to  get  Fox's  permission  to  do  so.  Betts  did  not  tell  me  to  pay  it  into  Fox's 
accoimt  in  liquidation. 

Mr.  Betts,  solicitor  for  Hayes  and  Connolly,  said  that  his  inter- 
view with  Sands  took  place  after  the  receipt  of  his  letter  of  13th 
May  last,  but  before  the  sale.  That  he  told  Sands,  as  the  fact 
was,  that  unless  the  directions  contained  in  his  letter  were  carried 
out,  he  would  stop  the  sale.  Sands  thereupon  agreed  to  pay  the 
proceeds  of  the  sale  to  the  credit  of  the  overdrawn  account.  On 
these  terms  he  allowed  the  sale  to  go  on. 

On  16th,  17th  and  18th  May,  Sands  sold  the  stock-in-trade  and 
furniture. 

Between  25th  May  and  8th  June  he  paid  into  Fox's  account  in 
the  defendant  bank  352i.  11«.  6d.  in  cheques,  and  on  14th  June  he 
discounted  and  placed  to  the  credit  of  Fox's  account,  bills  for 
487i.  28.  Sd.  payable  to  Fox  or  order,  proceeds  of  the  sale.  The 
whole  amounted  to  8392.  148.  2d, 

On  25th  May,  Messrs.  Betts  and  Carter  wrote  to  the  bank: — 
"  Messrs.  Connolly  and  Hayes  have  requested  me  to  write  and  ask 
that  any  moneys  from  and  after  this  date  paid  to  the  credit  of 
Mr.  George  Fox,  may  be  applied  in  reduction  of  the  overdraft, 
and  not  again  drawn  out."  At  that  time  Fox's  account  was  over- 
drawn to  the  amount  of  1107i.  178.  Id.  There  was  a  credit  of 
326i.  6s.  in  the  trust  account. 

The  debit  balance  to  Fox's  account  in  the  bank  when  his  credit 
was  stopped  a  short  time  afterwards,  after  credit  had  been  given 
for  the  cheques  paid  in  and  bills  discounted,  and  for  the  balance 
to  the  credit  of  the  trust  account,  was  1201,  38.  Id, 

On  5th  August,  Fox's  estate  was  sequestrated ;  the  plaintiff 
was  appointed  his  official  assignee. 

A  demand  having  been  made  and  refused  by  the  defendants  to 
pay  over  the  amount  of  the  cheques  and  deliver  up  the  promissory 
notes,  this  action  was  brought. 
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The  jury  returned  a  verdict  for  the  plaintiff  with  damages        1882 

8591.  lis.  2d,,  and  found  specially  that  Fox  was  insolvent  on  the      Lyons 

25th  May,  1881,  and  that  the  manager  of  the  defendant  bank  at     ^  ^• 

Goulbum  knew  it.     Leave  was  reserved  to  move  to  enter  a  ver-  New  South 

Wales. 
diet  in  accordance  with  the  special  finding  of  the  jury. 

On  1st  November,  1882,  a  Rule  nisi  was  obtained  for  a  new 

trial  on  the  grounds: — 1.  That  the  said  verdict  was  against 

evidence  and  the  weight  of  evidence,  because  themoney  and  notes, 

the  proceeds  of  the  goods  in  the  bill  of  sale  given  by  George  Fox 

to  Messrs.  Hayes  and  Connolly,  were  the  property  of  the  said 

Messrs.  Hayes  and  Connolly,  the  sureties  of  the  said  George  Fox 

to  the  said  bank,  and  were  paid  into  the  bank  for  the  benefit  of 

the  said  sureties,  and  cannot  therefore  be  recovered  by  the 

plaintiff  as  official  assignee  of  the  said  George  Fox.     2.  That  His 

Honour  should  have  told  the  jury  that  upon  notice  given  to  the 

defendants  by  Fox's  sureties  by  virtue  of  their  cash  credit  bond, 

and  upon  notification  of  the  same  by  defendants  to  Fox,  and  of 

their  refusal  to  allow  him  to  operate  any  further  on  the  said 

cash  credit  account,  the  said  account  became  ipso  facto  Fox's 

account  in  liquidation  only,  and  virtually  the  account  of  the  said 

sureties,  so  that  moneys  subsequently  paid  to  the  credit  of  the 

said  account  were  not  moneys  received  by  the  defendants  to  the 

use  of  the  plaintiff. 

Salomons,  Q.C.  (Mam,ning  with  him),  for  the  defendants,  now  N^ov,  8. 
moved  to  make  the  Rule  absolute — The  plaintiff,  as  official 
assignee,  can  only  take  what  in  law  or  equity  belongs  to  the 
insolvent.  Our  argument  is  that  the  property  in  question  here 
belonged  at  the  time  of  the  sequestration  of  Fox's  estate,  to  the 
sureties  and  not  to  the  insolvent.  The  argument  of  the  plaintiff 
would  make  the  "  order  and  disposition  clause"  (sec.  55  of  the 
Insolvent  Act)  apply  to  money;  if  their  contention  is  right,  then 
if  the  sureties  had  sold  the  goods  and  paid  the  proceeds  into  the 
bank,  directing  them  to  wipe  out  the  overdraft,  then  even  under 
those  circumstances  the  plaintiff  could  recover  the  money. 

[Faucett.  J.    According  to  Hayes'  evidence,  he  did  nothing  to 
appropiiate  the  money  in  reduction  of  his  liability.] 
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1882  We  submit  that  if  Sands  had  retained  the  money  in  his  own 

Lyons       hands,  the  sureties  could  have  sued  him  for  money  had  and  re- 

Ba^of     ceived  to  their  use.    If  Fox  had  tried  to  get  the  money  from 

New  South  Sands,  could  not  the  sureties  have  stopped  him?    If  Fox  had 
Walbs. 

sued  Sands  for  the  proceeds  of  the  sale  of  the  goods,  and  he  had 

interpleaded,  would  the   sureties  not  have  recovered?     It  is 

altogether  immaterial  whether  the  defendants'  Goulbum  manager, 

or  Hayes  and  Connolly  knew  that  Fox  was  insolvent. 

Stephen,  Q.C.,  and  Foster  (Pitcher  with  them),  for  the 
plaintiff,  showed  cause — The  first  question  is  whether  the  money 
paid  into  the  bank  was  the  money  of  the  sureties  or  not.  XJnd^ 
the  bill  of  sale  Fox  had  a  right  to  sell  the  goods.  The  right  of 
sureties  to  sell  is  contained  in  the  following  proviso  of  the  bill  of 
sale : — "  And  if  the  said  mortgagor  shall  fail  to  pay  the  said  sum 
of  500!.,  with  interest  thereon  at  the  rate  aforesaid,  according  to 
the  condition  of  the  said  bond,  or  if  from  any  cause  whatever  the 
said  mortgagees  or  either  of  them  .  .  shall  be  called  upon  to 
pay  the  said  sum  of  5002.,  or  any  portion  thereof  .  .  then, 
and  in  either  of  such  cases  it  shall  be  lawful  for  the  said 
mortgagees"  to  seize  and  sell  the  said  goods.  The  bond  is  in  the 
usual  form,  and  nothing  happened  to  entitle  the  mortgages  to  sell 
under  the  bond.  [Scdomona,  Q.C.  It  was  assumed  at  the  trial  that 
there  had  been  a  default  under  the  bond]  There  was  no  demand 
made  for  payment  of  the  money  due  to  the  bank  under  the  cash 
credit.  The  sureties  were  in  a  position  to  make  the  demand,  but 
they  did  not  make  it.  This  appears  from  Mr.  Betts'  cross- 
examination. 

[Faucett,  J.  The  case  was  conducted  at  Nisi  prius  on  the 
assumption  that  there  had  been  default  made  by  Fox  under  the 
bill  of  sale.  The  whole  contest  at  the  trial  was  whether  the 
letter  written  by  Mr.  Betts  was  or  was  not  sufficient  to  make  the 
proceeds  of  the  sale  the  property  of  the  sureties.] 

Sands  was  instructed  by  Fox  to  sell  the  goods,  and  was  directed 
by  Mr.  Betts  to  hold  the  proceeds  for  the  suretiea  He  did  not 
do  so,  but  paid  the  money  to  Fox's  account  in  the  bank  to  his 
credit,  and  not  to  the  trust  account  in  liquidation.     Sands  says 
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he  was  not  directed  by  Betts  to  pay  the  money  into  the  account  in        ^^^ 
liquidation;  he  is,  however,  contradicted  in  this  matter  by  Betts,      Lyons 
and  the  jury  have  found  a  verdict  for  the  plaintiff.    If  Fox  had    bank  of 
been  solvent  then  (and  the  parties  considered  him  so)  the  effect  of  ^^v^al^^ 
payment  would  have  been  the  same — to  relieve  the  sureties. 

[Sm  J.  Martin,  C.J.  If  the  payment  was  a  voluntary  one,  it 
will  not  be  good  as  against  the  creditors ;  the  evidence  as  to  this 
point  is  conflicting.] 

In  the  second  place  if  Sands  had  paid  the  money  into  the  bank  in 
defiance  of  the  instructions  given  him  by  the  sureties,  this  may 
have  given  a  cause  of  action  against  Sands ;  but  the  sureties  cannot 
follow  the  money  into  the  bank  where  it  has  been  paid  to  Fox's 
account. 

[Sm  J.  Martin,  C. J.  If  the  bank  were  to  pay  Lyons  and  make 
no  claim  against  the  sureties,  they  must  bear  the  loss ;  if  they  do 
not  resist  you,  they  will  have  no  claim  against  the  sureties.] 

The  bank  did  not  know  that  the  money  paid  in  was  the  money 
of  the  sureties ;  having  received  the  money  as  the  money  of  Fox 
they  cannot  now  be  heard  to  say  that  it  is  not  his  money  but  the 
sureties*. 

[Sm  J.  Martin,  0  J.  Suppose  the  money  of  A.  is  paid  into  a 
bank  to  the  credit  of  B.,  can  B.'s  official  assignee  make  the  bank 
pay  it  to  him  ?] 

If  the  money  is  the  money  of  the  sureties,  the  bank  cannot  set 
up  their  own  title.  But  the  bank,  having  made  no  demand  for  pay- 
ment of  the  overdraft  either  on  Pbx  or  on  his  sureties,  knew  well 
that  the  money  paid  in,  being  the  proceeds  of  the  sale  of  Fox's 
goods,  was  the  money  of  Fox. 

[Sir  J.  Martin,  C.  J.  That  might  be  so  if  there  had  been  nothing 
done  by  the  sureties;  but  it  is  assumed  that  there  had  been 
default  by  Fox  under  the  Inll  of  sale.  The  question  is  whether 
the  payment  was  made  with  money  which  the  sureties  had  so  far 
obtained  control  over  that  they  could  direct  what  should  be  done 
with  it.] 
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1882  Suppose  a  demand  had  been  made  during  the  time  that  Fox 

Lyons      ^^^  possession  of  the  goods,  would  that  have  altered  the  owner- 

„    ^'         ship  of  them! 
Bank  of  ^ 

New  South 

Wales.         [Sir  J.  Martin,  C.J.    A  fresh  element  exists  in  this  ease;  the 

official  assignee  of  Fox  is  the  party  suing ;  and  the  question  is 

whether  the  goods  in  equity  belonged  to  the  insolvent] 

Suppose  goods  were  stolen  and  sold,  and  the  proceeds  paid  into 
the  bank,  could  the  money  be  recovered  by  the  owner  of  goods? 
We  say  that  the  bank  is  estopped  from  setting  up  the  claim  of 
the  sureties  to  the  money.  If  the  bank  had  sued  Fox,  could  not 
Fox  have  pleaded  payment? 

[Sir  J.  Martin,  C.J.  There  might  be  no  defence  to  an  action 
by  Fox,  who  might  recover  against  the  bank  on  the  ground  of  an 
estoppel.  But  here  it  is  altogether  different;  the  action  here  Ls 
not  by  Fox  but  by  his  official  assignee.  I  may  say  that  we  have 
looked  at  Holroyd  v.  Marshall  (1)  and  two  other  cases,  which 
show  that  the  goods  on  being  brought  on  to  the  premises  become 
the  property  of  Messrs.  Hiayes  and  Connolly.] 

That  is  beside  our  present  argument  that  the  bank  here  cannot 
set  up  a  jvs  tertii.  A  stolen  bank  note  may  be  recovered  by  the 
owner ;  but  that  is  different  from  the  case  here,  where  the  pro- 
ceeds of  goods  which  were  never  in  the  possession  of  Messrs.  Hayes 
and  Connolly,  and  were  never  held  by  Sands  for  them,  are  in 
question.  The  money  cannot  be  followed  into  the  hands  of 
the  bank.  In  Biddle  v.  Bond  (2),  Blackburn,  J.,  says:  "  We 
assent  to  what  is  said  by  Pollock,  C.B.,  in  Thorn  v.  TUhurn/, 
that  a  bailee  can  set  up  the  title  of  another  only  '  if  he  de- 
fends upon  the  right  and  title  and  by  the  authority 
of  that  person.'"  Sands  could  not  have  defended  an  action 
by  Fox  unless  he  had  set  up  the  right  of  the  sureties;  but 
Sands,  having  paid  over  the  money  to  the  bank  in  defiance  of 
any  instructions  received  by  him  from  the  sureties,  and  the  bank 
not  knowing  whose  goods  the  money  was  the  proceeds  of,  the  bank 
cannot  now  set  up  the  title  of  the  sureties.   In  Calland  v.  Lloyd  (3) 

(1)  10  H.L.C.  191 ;  33  L.J.,  Ch.  193.  (2)  34  L. J.,  Q.R  137. 

(3)  6  M.  &  W.  26. 
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although  the  decision  is  against  us,  yet  the  principles  laid  down        1882 
and  the  cases  cited  are  in  our  favour.    There  a  wife,  having      Lyons 
deposited  money  of  her  husband  in  a  bank  in  the  name  of  her    ^^J^^  ^^ 
child,  it  was  held  that  the  husband  could  recover  the  money  from  New  South 

Wales 

the  bank.  How  can  banking  business  be  carried  on,  if  a  banker, 
receiving  a  cheque  to  the  accoimt  of  a  customer,  is  to  be  made 
liable  to  the  real  owner?  If  the  sureties  make  no  claim  to  the 
money,  who  but  the  official  assignee  can  recover  it;  of  course,  if 
the  sureties  have  a  claim  against  the  bank,  either  at  law  or 
equity,  we  are  out  of  Court. 

The  bank  cannot  retain  aa  against  us  more  than  6002.  and 
interest.  By  the  bill  of  sale,  the  mortgagees  are  to  retain  the 
amount  secured  by  the  "said  bond,"  which  is  previously  described 
as  a  bond  to  secure  5002.  and  interest 

Salomons,  Q.C.,  in  reply — Counsel  for  the  plaintiff  argue  that 
we  have  no  defence,  because  the  money  was  paid  into  the  bank 
with  the  consent  of  Mr.  Betts. 

[Faucett,  J.  A  difficulty  is  that  the  point  that  the  money  was 
the  money  of  the  sureties  was  not  taken  at  the  trial.] 

By  the  bill  of  sale,  the  property  in  the  goods  passed  to  the 
sureties,  with  power  to  them,  in  default,  to  sell  and  retain 
enough  of  the  proceeds  to  meet  their  liability.  The  sureties  had 
the  property  in  the  goods  and  the  right  to  possession  against  all 
except  the  mortgagor.  On  the  sale  by  Sands,  the  sureties  could 
have  compelled  him  to  pay  the  proceeds  to  them.  The  case  made 
by  the  plaintiff  at  the  trial  was  that  no  matter  whose  money  it 
was,  as  it  was  paid  in  to  Fox's  account,  the  bank  could  not  set  up 
Bkjus  tertii.  We  say  that,  as  against  the  official  assignee,  we  can: 
Biddle  v.  Bomd  (4).  The  description  in  the  bill  of  sale  of  the 
bond  as  being  only  secure  on  cash  credit  for  6002.  was  a  clerical 
error.   I  admit  that  they  must  retain  a  verdict  for  304Z.  14«.  2d. 

Sir  J.  Martin,  C.J.     In  this  case,  George  Fox,  a  person  car-    Nov.  10. 
rying  on  the  business  of  a  grocer  and  cordial  manufacturer  in 
Qoulbum,  was  desirous  of  obtaining  from  the  defendant  bank  a 
(4)  3    L.J.,  Q.B.  137. 
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IS82  cash  credit  to  overdraw  to  the  extent  of  1000{.,  and  he  procured 
Lyons  ^^  his  sureties  for  the  due  payment  of  that  overdraft,  and  the 
Bank  of  i^^^^Gst  due  on  it,  Messrs.  Hayes  and  Connolly.  On  their  becom- 
New  South  ing  sureties  in  this  sum  of  lOOOi.  and  interest,  it  was  agreed 
between  them  and  Fox  that  he  should  give  them  a  bill  of  sale 
over  his  furniture  and  stock-in-trade  then  upon  the  premises  of  a 
cerfelin  house  in  Auburn-street,  Goulbum,  and  there  was  accord- 
ingly a  transfer  executed  by  way  of  bill  of  sale  of  that  property, 
and  any  which  in  the  future  should  be  substituted  or  added 
thereto.  This  security — ^although  the  promise  was  ifor  an  over- 
draft of  lOOOi.,  and  although  the  bond  was  to  secure  the  repay- 
ment of  lOOOi. — this  bill  of  sale  speaks  of  the  permission  to  over- 
draw as  limited  to  5002.  It  does  not  appear,  nor  is  it  material, 
how  this  discrepancy  arose.  The  bill  of  sale  does  not  refer  to  a 
bond  to  permit  an  overdraft  of  lOOOi.,  but  to  a  bond  to  permit  an 
overdraft  of  500Z.  It  is  stipulated  in  the  bill  of  sale  that  Fox,  the 
transferor,  was  to  keep  possession  until  default ;  and  on  the  bank 
being  paid  the  5002.  and  interest  due  upon  that  sum,  as  provided  by 
the  bond,  the  security  is  to  cease.  In  other  words,  it  is  to  stand 
as  security  for  a  bond  of  5002.  and  interest;  on  that  being  paid, 
the  security  is  to  cease. 

The  effect  of  such  a  document  is  pointed  out  in  very  dear 
terms  by  the  Lord  Chancellor  in  his  judgment  in  Holroyd  v. 
Marshall  (5),  where  he  says,  "  But  if  a  vendor  or  mortgagor  agreed 
to  sell  or  mortgage  property,  real  or  personal,  of  which  he  is  not 
possessed  at  the  time,  and  he  receives  the  consideration  for  the 
contract,  and  afterwards  becomes  possessed  of  property  answering 
the  description  in  the  contract,  there  is  no  doubt  that  a  Ck)urt  of 
Equity  would  compel  him  to  perform  the  contract,  and  that  the 
contract  would,  in  Equity,  transfer  the  beneficial  interest  to  the 
mortgagee  or  purchaser  immediately  on  the  property  being 
acquired,"  There  is  no  doubt  that  the  effect  of  this  bill  of  sale 
was  to  transfer  the  property  mentioned  in  it  to  Messrs.  Hayes  and 
Connolly,  not  only  the  then  existing  property,  but  also  any 
further  property  coming  within  that  designated  in  the  bill  of 
sale;  and  it  is  sufficient  identification  of  the  property  to  be 
included  in  the  security,  if  it  is  to  be  brought  to  a  particular 
(5)  10  H.L.C.  191 J  33  L.J.,  Ch.  193. 
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place  when  it  becomes  the  property  of  the  transferee  just  as       1882 
if  it  had  been  there  at  the  time  of  the  execution  of  the  bill      Lyons 

of  8^^-  ^  Bank  OF 

There  was  a  clause  in  this  bill  of  sale,  as  I  have  already  men-  New  South 

tioned,  giving  Fox  permission  to  deal  with  these  goods,  and  to 

retain  possession  and  to  sell  them  until  default  is  made.  It  appears 

that  Fox  afterwards,  finding  that  his  business  was  not  as  profitable 

as  he  thought,  desired  to  retire  and  to  sell  off  his  stock-in-trade. 

He  placed  it  in  the  hands  of  an  auctioneer  named  Sands  for  the 

purpose  of  selling  it.    Messrs.  Hayes  and  Connolly,  by  their 

attorney,  then  interposed,  and  on  the  13th  May,  1881,  wrote  a 

letter  to  Sands,  giving  him  notice  of  the  mortgage,  and  directing 

him  to  hold  the  proceeds  of  the  sale  for  Hayes  and  Connolly.   In 

this  letter,  although  Hayes  is  the  only  person  mentioned,  it  is 

conceded  that  this  notice  was  given  cm  behalf  of  Hayes  and 

Connolly — Hayes  managing  this  business  alone  in  the  absence  of 

his  partner. 

It  is  conceded  that  at  the  trial  all  parties  assumed  that  at  the 
time  when  this  letter  was  written  there  had  been  a  default  by 
Fox  under  the  bond,  so  that  it  is  not  material  to  consider  the 
clause  giving  Fox  authority  to  sell  the  goods  included  in  the  bill 
of  sale ;  it  is,  therefore,  not  necessary  to  consider  whether  the 
goods  in  possession  of  the  transferor  were  his  goods  until  default. 
The  transferees  having  dominion  over  the  goods,  nothing  that  can 
be  done  by  Fox  can  prevent  them  from  exercising  that  dominion. 
But  Hayes  and  Connolly  besides,  by  the  letter  of  13th  May,  gave 
notice  to  the  auctioneer  of  the  claim  they  had  on  these  goods. 
Then  Mr.  Betts,  their  attorney,  had  an  interview  with  Sands. 
There  is  a  difference  in  their  statements  as  to  what  took  place  at 
this  interview.  On  the  one  hand  it  is  said  that  Sands,  in  effect, 
refused  to  allow  the  property  to  be  disposed  of  by  Hayes  and 
Connolly,  asserting  that  having  received  orders  to  sell  from  Fox, 
he  was  only  responsible  to  him,  and  that  all  he  would  do  was  to 
pay  the  money  into  the  bank. 

It  is  said  that  the  payment,  being  by  direction  of  Fox,  was  a 
payment  by  him  of  his  own  volition  to  his  own  account  in  the 
bank,  and  so  was  a  volimtary  payment;  and  that  he  being 
actually    insolvent    at    the    time,    and    the    manager    of    the 
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1882        bank  knowing  that  he  was  insolvent,  such  payment  was  of  no 

Lyons      eflfect,    and    the    plaintiff   was    entitled    to    succeed    in    this 

B  \'  OF    ^^^^^^    ^^  ^^  ^^  necessary,  in  order  to  get  rid  of  that  argu- 

New  South  ment,  to   show   that  that  evidence   was   overborne   by  other 
Wales. 

other    evidence    greatly    preponderating,    it    might    be    that 

there  was  not  such  preponderating  evidence  in  contradiction. 
Although  Mr.  Betts  gave  a  different  version  of  the  interview,  still 
if  the  case  were  to  be  decided  on  the  ground  that  the  evidence 
greatly  preponderated  against  the  version  given  by  Sands,  it 
would  be  diflicult  to  disturb  the  verdict.  But  I  am  of  opinion, 
taking  Sands'  evidence  to  be  true,  that,  although  Mr.  Betts  may 
have  permitted  the  payment  of  this  money  into  the  bank  to  be 
made  by  direction  of  Fox,  yet,  under  the  circumstances,  the  pay- 
ment was  made  with  the  view  of  meeting  the  security  of  Hay^ 
and  Connolly — that  the  payment  was  made  to  the  credit  of  Fox, 
Hayes  and  Connolly  having  dominion  over  the  goods  at  the  time 
of  their  sale,  and  they  having  asserted  that  dominion  and  having 
followed  it  up  by  another  letter,  which  is  in  these  terms.  [His 
Honour  read  the  letter  of  25th  May,] 

Putting  all  these  things  together,  and  even  conceding  that 
Sands'  statement  of  the  interview  was  correct,  that  Mr. 
Betts  consented  to  his  paying  the  money  to  the  credit  of 
Fox,  it  was  no  more  than  a  permission  to  pay  it  to 
diminish  the  overdraft.  That  is  all  that  they  could  desire; 
they  could  only  expect  to  have  their  security  put  an  end  to.  If 
it  was  to  pay  off  their  security  it  was  substantially  paid  in  by 
them,  because  it  was  paid  by  permission  of  those  who  could  have 
diverted  it  to  another  direction.  The  payment  was  made  by  the 
insolvent,  but  on  behalf  of  the  sureties.  Under  these  circum- 
stances it  appears  to  me  that  this  payment  must  be  regarded,  not 
as  a  payment  by  the  insolvent  to  creditors  who  knew  he  was 
insolvent,  but  a  payment  by  an  auctioneer  who  sells  goods  belong- 
ing to  Hayes  and  Connolly,  the  proceeds  of  which  belong  to  them, 
and  of  which  they  hold  the  power  to  have  them  paid  over  to 
themselves;  and  it  was  not  a  payment  at  the  instance  of  Fox. 
Fox,  therefore,  was  not  in  a  position  to  demand  that  money  from 
the  bank,  because  the  bank  did  not  receive  it  from  the  insolvent 
but  from  the  sureties. 
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The  verdict  is  for  839i.  14«.  2d,;  the  amount  of  Hayes  and        1882 
Connolly's  security  was  535i.;  and  their  security  cannot  enure  to       Lyons 
a  greater  extent  than  that.    Their  liability  having  been  paid  to    ^^^  ^^ 
the  amount  of  5361.,  they  lost  all  further  control  over  the  proceeds  New  South 
beyond  that  amount.     All  beyond  that  would  fall  back  into 
Fox's  estate;   it  would  be  a  payment  made  by  him  to  those 
who  knew  he  was  insolvent;  therefore  the  verdict  will  stand  for 
304;.  148.  2d. 

As  to  the  rest,  I  am  of  opinion  that  the  verdict  was  erroneous, 
and,  unless  the  plaintiff  will  assent  to  reduce  the  verdict  to  the 
amount  of  304Z.  14a.  Sd,  the  Rule  must  be  made  absolute  for 
a  new  trial;  if  the  reduction  is  accepted,  the  Rule  should  be 
discharged 

Faucett,  J.  On  the  whole  I  concur  with  His  Honoui^'s  view  of 
the  case;  at  the  same  time  I  must  say  that  the  investigation  in 
the  Court  below  turned  on  points  different  from  those  argued 
here.  The  question  as  to  the  property  being  in  the  sureties 
was  not  put  before  the  jury  in  the  way  it  was  argued  before  the 
Court  here.  The  pomt  now  discussed  as  to  the  equitable  rights 
of  the  sureties  was  not  brought  before  the  jury.  I  have  very 
considerable  difficulty  in  assenting  to  the  ruling  of  His  Honour, 
because  it  is  a  dangerous  thing  for  a  case  to  be  conducted  at  Nid 
prius  in  one  particular  view,  and  for  other  points  existing  in  the 
case,  but  never  mentioned  to  the  jury,  to  be  brought  forward  for 
the  first  time  at  the  argument  i/n  Banco. 

If  my  attention  had  been  drawn  to  the  equitable  position  of 
the  sureties,  it  is  not  impossible,  it  is  highly  probable,  that  I  should 
have  considered  the  case  in  the  same  light  as  I  now  view  it.  Still 
it  appears  to  me  that  the  equity  is  now  shown  to  be  with  the 
sureties,  and  that  the  insolvent,  on  the  money  being  paid  into  the 
bank,  could  not  have  claimed  it  against  the  sureties.  There  is  no 
doubt  that  the  goods  were  the  property  of  the  sureties;  the  proceeds 
of  the  goods  were  also  their  property,  and  by  their  letter  they 
requested  the  auctioneer  to  hold  the  money  for  them.  What 
happened  afterwards  was  looked  upon  by  the  jury  as  a  consent 
by  Mr.  Betts  to  allow  the  money  to  be  paid  to  Fox's  account  in 
the  bank.    It  appears  to  me  that  Mr.  Betts,  seeing  the  efforts  of 
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1882       Fox  to  pay  his  creditors,  and  believing  in  his  honesty,  did  not 


Wales. 


Lyons      wish  to  press  him,  or  to  do  anything  to  hurt  his  credit 

V. 

Bank  op 
Nkw  South      Stephen,  Q.C.,  consented  on  behalf  of  the  plamtiff  to  take  a 

verdict  for  304?.  1*8.  2d. 

Rule  cUecharged,  each  party  paying  his  own  costs. 

Attorneys  for  plaintiff:  Btissell  <t;  Sons, 
Attorneys  for  defendants:  AUen  <t  Allen. 


Mays.  10.  SMITH  v.  RENWICK. 

Nov.  18.     Boundary  of  Crown  grants**  Distant  lOO/eet  from  Bay. "^Certainty  qfde$cripeUm 

— Parcels. 

A  description  in  a  Crown  grant  (Allotment  Ko.  2)  was  as  follows : — "  75  acres 
bounded  on  the  east  by  allotment  No.  1  bearing  north  51  chains ;  on  the  north  by 
allotment  No.  7»  bearing  west  15^  chains ;  on  the  west  by  allotment  No.  8,  bearing^ 
sonth  45  chains  to  within  100  feet  of  beach  of  Botany  Bay ;  and  on  the  sonth  by  a 
line  parallel  to  the  high  water  mark  of  the  Bay,  and  distant  100  feet  from  the  Bay  .  . 
saving  and  reserving  to  His  Majesty  ...  all  lands  within  100  feet  of  high-water 
mark  on  the  sea  coast."  The  description  in  the  grant  of  allotment  No.  1  was  a» 
follows  :-^"  75  acres  bounded  on  the  east  by  the  village  reserve,  bearing  north  tea 
chains;  thence  by  Nos.  5,  6  and  7  of  the  veteran  allotments,  bearing  north  11^ 
degrees  west  48  chains ;  on  north  by  allotment  No.  7,  bearing  west  eight  chatna  ; 
on  west  by  allotment  No.  2,  bearing  south  51  chains  to  within  100  feet  of  beach  at 
Botany  Bay ;  and  on  south  by  a  line  parallel  to  the  high« water  mark  of  the  Bay,  and 
distant  100  ft.  from  the  Bay  .  .  reserving  to  His  Majesty  all  land  within  100  ft.  of 
high- water  mark  on  the  sea  coast."  The  date  of  both  grants  was  26th  July,  1834. 
The  position  of  the  north-west  comer  of  village  reserve  was  fixed.  Measuring 
the  northerly  line  from  that  point,  a  comer  post  of  an  old  fence  running  east  and 
west  was  come  to,  which  the  jury  found  was  the  north  boundary  of  allotment  No. 
1  and  No.  2.  An  old  fence  was  also  found  running  north  and  south  in  the  posi- 
tion of  the  dividing  boundary  of  the  allotments.  There  was  an  old  surveyor's  mark 
on  a  tree  on  allotment  No.  1,  close  to  the  line  which  the  defendant  contended 
was  the  southern  boundary  of  the  allotments. 

In  an  action  of  trespass,  the  plaintiff  contended  that  the  southern  boundary  of 
allotment  No.  2  was  a  line  100  feet  from  the  Bay;  the  defendant  contended  that 
the  southern  boundary  was  a  line  joining  the  extremities  of  two  side  lines  of  51 
and  45  chains  measured  along  the  east  and  west  boundaries  respectively  from  the 
old  fence,  which  the  jury  found  was  on  the  north  boundary  of  the  grant.  Verdict 
for  the  defendant. 

Held,  by  Martin,  C.J.,  and  Faucett,  J.  (Windeyer,  J.,  di$$entimte)  that  the 
roper  way  to  fix  the  southern  boundary  of  allotment  No.  2  was  to  ascertain  what 
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was  the  line  of  the  beach  or  Bay  in  1834;  and  a  line  distant  100  feet  from  that         1332 

line  and  parallel  to  the  high- water  mark  would  be  such  boondaiy;  and  that*  — ■ 

therefore,  there  should  be  a  new  trial.  Smith 

HeM,  contra,  by  Windeyer,  J. ,  that  the  southern  boundary  of  the  allotment  was     p  ^jt^ck 
a  straight  line  joining  the  extremities  of  the  two  side  lines  measuring  respectively 
51  and  45  chains  from  the  old  northern  fence.     And  also  that  there  was  evidence 
that  that  was  the  boundary  originally  surveyed  by  the  Crown,  and  therefore  the 
verdict  was  right. 

Tbespass.  Declaration  by  Frank  Smith  against  the  Minister 
for  Mines  as  nominal  defendant  in  an  action  against  the  CJovem- 
ment  of  New  South  Wales  for  trespass  to  the  plaintiff's  land, 
situate  in  the  parish  of  Botany,  in  the  county  of  Cumberland, 
New  South  Wales. 

Pleas: — 1.  Not  Guilty.  2.  Not  possessed.  3.  Justification 
that  the  alleged  trespasses  were  on  land  belonging  to  and  vested 
in  Her  Majesty  the  Queen,  and  thereupon  the  servants  of  the 
Government  as  the  servants  and  by  command  of  Her  Majesty, 
and  being  duly  authorised  in  that  behalf,  entered  upon  the  said 
lands  and  did  what  is  complained  of. 

Replication: — 1.  Issue;  and  2.  New  assignment. 

Plea  to  new  assignment: — Not  Guilty.    Issue  thereon. 

The  action  was  tried  on  14th,  15th,  16th.  17th  and  18th  No- 
vember, 1881,  before  Mr.  Justice  Windeyer,  and  a  jury  of  four. 

The  land  on  which  the  alleged  trespasses  were  committed  is 
situate  on  the  northern  shore  of  Botany  Bay,  and  was  occupied 
by  the  plaintiff  as  pleasure  groimds  attached  to  the  Sir  Joseph 
Banks  hotel. 

The  plaintiff  claimed  the  land  under  a  deed  of  grant  dated 
26th  July,  1834,  from  Governor  Bourke  to  Thomas  Kellett  and 
James  Drew,  of  75  acres,  called  allotment  No.  2,  in  which  the 
boundaries  of  the  grant  are  described  as  follows: — ^*'75  acres 
situated  in  the  coimty  of  Cumberland,  parish  of  Botany,  allot- 
ment 2  at  Banks'  Meadow,  bounded  on  the  east  by  allotment  No. 
1,  bearing  north  51  chains;  on  the  north  by  allotment  No. 7,  bearing 
west  5  chains  and  a-half ;  on  the  west  by  allotment  No.  3,  bearing 
Bouth  45  chains  to  within  100  feet  of  the  beach  of  Botany  Bay;  and 
on  the  south  by  a  line  parallel  to  the  high- water  mark  of  the  Bay, 
and  distant  100  feet  from  the  Bay,  being  the  lot  sold  as  lot  20  in 
pursuance  of  the  advertisement  of  20th  January,  1834  .  . 
saving  and  reserving  imto  His  Majesty,  his  heirs  and  successors, 
N.S.W.R.,  Vol  m.,  Law.  2  E 
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1882        all  such  parts  of  the  said  land  as  may  hereafter  be  set  out  for  a 
Smith       way  or  ways  by  any  person  lawfully  authorised  on  that  respect, 
Renwick.    ^gether  with  all  lands  within  100  feet  of  high- water  mark  on 
the  sea  coast,  and  on  every  creek,  harbour,  or  inlei     .    .     ." 

The  description  of  allotment  No.  1  (mentioned  in  the  above 
description  of  allotment  No.  2)  contained  in  the  grant  to  Thomas 
Phelps,  also  dated  26th  July,  1834,  is  as  follows :— "  75  acres  of 
land,  .  .  .  boimded  on  the  east  by  the  village  reserve  bearing 
north  10  chains;  thence  by  Nos.  5,  6  and  7  of  the  veteran  allot- 
ments bearing  north  11  degrees  and  a-half  west  48  chains;  on  the 
north  by  allotment  No.  7  bearing  west  8  chains;  on  the  west  by 
allotment  No.  2  bearing  south  51  chains  to  within  100  feet  of  the 
beach  at  Botany  Bay;  and  on  the  south,  by  a  line  parallel  to 
the  high-water  mark  of  the  Bay  and  distant  100  feet  from  the 
Bay  ....  saving  and  reserving  unto  His  Majesty,  his  heirs 
and  successors,  all  lands  within  100  feet  of  the  high-water  mark 
on  the  sea-coast,  and  on  every  creek,  harbour  or  inlet.    .     ." 

The  dispute  between  the  plaintiff  and  the  Government  was 
as  to  the  position  of  the  southern  boundary  of  allotment  No.  2, 
granted  to  Kellett  and  Drew.  At  the  time  of  the  alleged  tres- 
passes the  southern  boundary  of  the  land  occupied  by  the  plaintiff 
was  a  fence  described  by  him  as  distant  about  50  feet  from  the 
medium  line  of  high  water.  The  defendant  alleged  that  a  line  called 
"  Deering's  line"  (hereinafter  described),  to  the  north  of  the  plain- 
tiflfs  fence,  was  the  true  southern  boundary  of  the  grant,  and  he 
claimed  a  strip  of  land  of  97  feet  wide  on  the  east,  and  170  feet  wide 
on  the  west,  and  extending  along  the  whole  of  the  southern  boim- 
dary  of  the  land  occupied  by  the  plaintiff  as  being  part  of  Banks* 
Meadow  Reserve.  In  pursuance  of  this  claim  the  servants  of 
the  Government  entered  the  land  claimed  by  the  plaintiff,  broke 
down  his  fence  and  erected  a  fence  on  "  Deering's  line."  These 
were  the  trespasses  complained  of. 

The  contention  on  behalf  of  the  plaintiff  was  that  upon  a  true 
construction  of  the  description  in  the  grant,  the  southern  boun- 
dary of  the  plaintiff's  land  was  a  line  distant  100  feet  fi-om  the 
high-water  mark  of  Bay  in  1834. 

Evidence  was  given  on  behalf  of  the  plaintiff,  that  since  1834, 
the  date  of  the  grant,  the  water  had  encroached  on  the  land 
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opposite  to  his  southern  boundary,  and  that  the  line  of  high        i882 
water  was  then  further  out  than  at  present.  Smttb 

It  appeared  that  the  land  had  been  surveyed  several  times; 
once  in  1834  when  the  grant  was  made;  and  again  by  Enapp  in 
1859;  afterwards  by  Binstead  and  Deering. 

William  Henry  Binstead,  surveyor,  said  that  in  1877  he 
made  a  survey  for  the  Government  to  ascertain  the  line  of 
average  high-water.  He  set  out  a  line  100  feet  from  average 
high-water  and  put  down  pegs.  This  line  was  to  the  north  of 
plaintiffs  fence  and  distant  from  it  40  feet  on  the  east  and  45 
feet  on  the  west.  It  was  150  feet  on  the  east  from  the  present 
line  of  high-water,  and  216  feet  10  inches  on  the  west  He  said 
that  he  knew  the  north-west  comer  of  the  village  reserve;  he  put 
a  post  there  in  the  position  of  an  old  peg. 

For  the  defendant,  several  witnesses  were  called  to  show  that 
ho  substantial  change  of  the  southern  coast  line  of  the  Bay  had 
occurred  since  1834;  but  that  the  shore  opposite  to  the  plaintiffs 
land  had  encroached  on  the  Bay. 

John  William  Deering,  Government  staflF-surveyor,  who  laid 
down  "Deering's  line"  for  the  Government,  stated  that  he  had 
found  the  post  put  down  by  Binstead,  and  had  verified  the 
position  of  the  north-west  comer  of  the  village  reserve  marked  by 
it  After  describing  the  old  fence  on  the  northern  boundary  of 
Kellett  and  Drew's  and  Phelps*  allotments,  he  said: — 

'*  In  goiDg  along  that  northern  fence  I  came  at  a  distance  of  twenty-foor  charns 
eighty-eight  links  to  a  point,  running  a  line  from  "which  I  came  to  a  fence,  the 
boundary  of  Dent's  land  on  the  west,  and  running  from  the  Bunnerong  Road 
towards  the  water,  and  to  the  fence  closing  Dent's  land  on  the  south.  I  had  the 
descriptions  of  Kellett  and  Drew's  and  Phelps'  grants,  and  the  original  plans 
made  by  the  surveyor  forty  years  ago,  from  which  the  grants  were  laid  out.  I  ran 
a  line  northerly  from  the  north-west  corner  of  the  village  reserve  according  to  the 
bearings  in  the  grant,  and  came  upon  the  comer  post  of  a  fence,  being  the  old 
easterly  and  westerly  fence  of  which  I  have  spoken,  and  from  which  I  ran  forty- 
five  chains  to  my  line.  I  verified  both  Phelps'  and  Kellett  and  Drew's  and  Dent's 
grants  by  survey,  and  the  grant  on  the  northern  side  of  the  old  east  and  west 
fence,  and  that  grant  was  fenced.  By  verifying,  I  mean  that  the  bearings  of  the 
lines  agreed  with  the  bearings  of  the  lines  of  the  grants,  and  that  the  areas  agreed, 
there  being  in  fact  a  little  more  than  seventy-five  acres  in  each ;  seventy-five  and 
some  decimal  in  Phelps'  case ;  and  in  Kellett  and  Drew's  considerably  more — six 
acres  more ;  giving  Kellett  and  Drew's  eighty -one  acres.  I  found  the  bearings  of 
the  old  east  and  west  fence  singularly  accurate.  I  found  a  fence  on  the  west  side 
of  Kellett  and  Drew's  grant  running  to  the  south  and  a  fence  also  ran  north  from 
the  north-west  comer  of  Kellett  and  Drew's  land,  it  being  the  corner  post  of  three 
blocks  of  land.    They  appeared  old  fences.    I  also  came  across  a  narrow  fenced 

2E2 
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X882         1^^®  terminating  on  the  north  side  of  the  old  east  and  west  fence.    I  added  to 
Kellett  and  Drew's  southem  boundary  ten  links  eight  feet,  to  bring  Kellett  and 


Sboth  Drew*8  south  line  to  meet  Dent's  south  line.  I  marked  the  line  called  '  Deering's 
^*  line.'    I  had  Parkinson's  plan.     I  measured  Dent's  eastern  boundary,  and  found 

*^^^'^^^*  the  eastern  boundary  correct  .  .  .  The  beach  is  below  the  high  line,  and  may 
never  be  covered  by  the  highest  tide.  The  beach  and  high-water  mark  are  not 
synonymous,  and  the  beach  may  never  be  reached  by  the  highest  tide.  The 
survey  of  the  village  reserve  is  older.  I  surveyed  No.  7,  and  found  the  southem 
boundary  of  No.  7  was  correct  Had  the  original  survey  of  No.  7,  and  surveyed 
the  weatem  boundary  of  No.  7»  and  found  it  correct.  I  know  the  southem  boundary 
of  Dent's.  In  going  over  it  I  found  a  ti-tree  with  an  old  surveyor's  marie  grown 
over  very  considerably.  That  was  on  the  line  of  the  southem  boundary  of  Phelps' 
grant  as  surveyed  by  me  (within  3  feet  of  the  trae  line).  It  would  be  necessary 
for  any  man  knowing  his  business  to  survey  beginning  at  the  village  reserve. 
(It  was  admitted  that  "  Deering's  line"  was  150  feet  from  the  present  high- water 
mark  on  the  east,  and  216  feet  10  inches  on  the  west.) 

Phillip  F.  Adams,  Surveyor-General,  said  that  the  north-west 
comer  of  the  village  reserve  was  a  well-known  point  on  the  ground, 
and  that  he  had  known  it  for  twenty  or  thirty  years.  "  A  beach  is 
not  the  same  as  high-water  mark.  In  surveying,  we  do  not  use 
the  word  *  beach'  and  *  high- water-mark'  as  convertible  terms. 
The  beach  is  that  portion  of  land  that  may  be  washed  over  by 
waves,  and  may  go  200  or  300  feet  above  high-water  mark.  The 
beach  may  be  perfectly  dry  above  high-water-mark." 

In  reply,  Edward  J.  Knapp,  surveyor,  said,  "I  put  the  peg  down 
at  the  north-west  comer  in  1859.  I  put  the  peg  arbitrarily.  I  had  no 
description  of  the  reserve. 

There  was  a  conflict  of  evidence  as  to  whether  certain  lines  on 
the  original  plans  of  the  grants  showed  high-water  mark  or  low- 
water  mark  or  the  beach  line. 

His  Honour  told  the  jury  that  if  the  northern  boundary  of 
Kellett  and  Drew's  grant  was  the  old  fence  described  by  Mr. 
Deering,  then  the  plaintiff  was  only  entitled  to  51  chains  on  the 
east  and  45  chains  on  the  west,  southerly  from  that  northern 
boundary.  That  would  give  the  plaintiff  only  the  land  boimded 
by  "  Deering's  line,"  and  the  verdict  should  be  for  the  defendant 

The  jury,  having  had  a  view  of  the  land,  returned  a  verdict  for 
the  defendant,  and  found  specially  that  the  old  fence  was  on  the 
northern  boundary  of  the  grant. 

On  7th  December,  1881,  a  Rule  nisi  was  obtained  for  a  new  trial 
upon  the  following  grounds.  1.  That  the  said  verdict  was  against 
evidence  and  the  weight  of  evidence.    2.  That  His  Honour  ought 
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to  have  directed  the  jury  that  the  grant  should  have  been  measured 
from  100  feet  from  the  waters  of  Botany  Bay,  from  south  to 
north.  3.  That  His  Honour  ought  to  have  directed  the  jury  that 
the  grant  must  extend  to  the  reserve  not  more  distant  than  100 
feet  from  high-water  mark.  4.  That  His  Honour  erroneously 
told  the  jury  that  the  plaintiff  was  not  entitled  to  anything  to 
the  south  of  the  line  measuring  51  chains  on  the  east,  and  43 
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1882  chains  on  the  west  from  a  fence  line  to  the  north  of  the  grant, 
Smith  ^^^^  though  there  might  be  more  than  100  feet  between  the  sea 
and  his  grant.  5.  That  His  Honoxu:  erroneously  told  the  jury 
that  they  could  get  the  north  boxmdary  of  the  grant  by  measuring 
from  the  point  outside  the  grant,  and  that  from  this  boxmdary  so 
obtained  the  plaintiff  was  not  entitled  to  anything  to  the  south  of 
the  line  measuring  51  chains  on  the  east  and  45  chains  on  the  west, 
even  though  there  might  be  more  than  100  feet  from  the  beach  or 
Bay  to  the  south  of  the  termination  of  the  two  lines  of  51  and  45 
chains  respectively. 

May  8, 10.  Rogers  and  Reid  now  moved  to  make  the  Rule  absolute — The 
survey  of  allotment  No.  2  must  start  from  wherever  the  western 
boundary  of  No.  1  touches  the  beach.  The  question  is — Where 
was  the  line  of  high-water  mark  in  1834  ? 

[Sir  J.  Martin,  C.J.  "  Deering's  line"  is  not  parallel  to  high- 
water  mark.] 

We  submit  that  His  Honour's  summing  up  to  the  jury  was 
wrong.  There  was  a  vast  preponderance  of  evidence  that  the 
waters  of  the  Bay  had  encroached  on  the  land,  showing  that  the 
plaintiff's  fence  stood  100  feet  from  the  high- water  mark  in  1834. 
But  the  jury  were  not  asked  to  say  where  the  line  100  feet  from 
the  high-water  mark  in  1834  was.  The  whole  description  of  the 
boimdaries  of  the  grant  must  be  read :  Lord  v.  The  Commissioners 
for  the  City  of  Sydmey  (1),  at  p.  496 ;  4  Kent's  Commentaries,  p. 
667,  note. 

SaZomons,  Q.C.  (C.  B.  Stephen  with  him),  for  the  defendant, 
showed  cause — ''Lastly,  with  reference  to  the  maxim  foi'tius 
contra  proferentem,  where  a  question  arises  on  the  construction  of 
a  grant  from  the  Crown,  the  Rule  under  consideration  is  reversed, 
for  such  grant  is  construed  most  strictly  against  the  grantee  and 
most  beneficially  for  the  Crown,  so  that  nothing  will  pass  to  the 
grantee  but  by  clear  and  express  words":  Broom's  Legal  Maacims 
(5th  ed.),  p.  607.  The  same  principle  is  laid  down  by  Cockbum, 
C.J.,  in  Feather  v.  The  Qaeen  (2),  where  the  expressions  of  Lord 

(1)    12  Moo.  P. CO.  473.  (2)   6  Best.  &  Sm.  257. 
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Stowdl,  in  the  case  of  the  Rebeckah,  are  quoted.  Here  the  1882 
starting  point  is  fixed,  and  the  lengths  of  the  boundaries  are  given;  smith 
from  these  data  the  position  of  the  grant  may  be  determined. 
But  the  southern  boundary,  "within  100  feet  of  the  beach,"  con- 
tended for  by  the  plaintiff,  is  uncertain.  "  For  wherever  there  is, 
in  the  first  place,  a  sufficient  certainty  and  demonstration,  and 
afterwards  an  accumulative  description,  and  it  fails  in  point  of 
accuracy,  it  will  be  rejected.  The  grant  in  the  first,  third  and 
sixth  instances  will  be  good,  notwithstanding  error,  for  faUa 
demoTtstratio  non  nocet":  2  Sheppard*8  Tov/Jiatone,  247.  The 
description  contended  for  by  the  plaintiff  is  ambiguous;  the  word 
"  within"  is  ambiguous.  The  western  boundary  is  described  as 
extending  to  uithin  100  feet  of  the  &^ac^,and  the  southern  boun- 
dary as  a  line  distant  100  feet  from  the  Bay,  It  is  impossible  to 
fix  with  accuracy  where  the  line  of  high-water  was  in  1834 ;  no 
two  of  the  witnesses  called  for  the  plaintiff  agreed  as  to  this 
point.  On  the  other  hand,  the  north-west  comer  of  the  village 
reserve  can  be,  and  has  been,  accurately  determined,  and  from 
it  we  get  the  northern  boundary,  where  there  are  marks  of  an 
old  fence.  His  Honour  was  right  in  telling  the  jury  that 
where  by  one  description  the  position  of  the  land  can  be  fixed 
with  sufficient  certainty,  the  other  description  which  is  not  cer- 
tain, need  not  be  referred  to.  The  least  certain  and  material  parts 
of  the  description  must  yield  to  those  which  are  the  most  certain 
and  material, if  the  two  parts  cannot  be  reconciled:  4i Kent's Com- 
meTUaries,  p.  564.  "  The  rules  of  construction  in  grants  from  the 
Crown  are  much  more  favourable  to  the  grantor  than  the  rules  of 
construction  upon  grants  from  ordinary  persons :"  Attomey-Oen-' 
end  V.  Parsons  (3),  at  p.  302.  As  soon  as  there  is  an  adequate 
and  sufficient  definition,  with  convenient  certainty,  of  what  is 
intended  to  pass  by  a  deed,  any  subsequent  erroneous  addition 
will  not  vitiate  it,  according  to  the  maxim.  Falsa  demonstratio  nan 
nocet:  LleweUyn  v.  Earl  of  Jersey  (4),  at  p.  189. 

[Sm  J.  Martin,  C.J.    Does  not  the  description  in  the  grant 
show  a  manifest  intention  in  the  Crown  to  grant  land  to  within 
100  feet  of  high- water  mark  ?     The  reserve  at  the  plaintiff's 
(3)  2  Cr.  &  J.  279.  (4)  11  M.  &  W.  183. 
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1882        southern  boundary  is  of  100  feet  from  the  high- water  mark. 
Smra       Faucett,  J.    Is  there  any  ambiguity  in  the  description?] 
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The  western  boundary  is  described  as  running  "  to  within  100 
feet  of  the  beach;"  it  does  not  extend  to  100  feet  from  high-water 
mark.  The  beach  is  an  indefinite  expression,  and  includes  land 
above  high-water  mark. 

[Sir  J.  Martin,  C.J.  The  words  "bay,"  "beach,"  and  "high-water 
mark"  mean  the  same  thing.  The  reference  to  high-water  mark 
cannot  have  been  inserted  to  fix  a  line  which  could  be  discovered 
by  measurement  alone.] 

How  could  a  jury  have  been  directed;  the  plaintiff's  own  wit- 
nesses differed  greatly  as  to  the  position  of  high- water  mark  in 
1834. 

[Faucett,  J.  You  wish  to  strike  out  from  the  description  all 
reference  to  the  100  feet  from  high- water  mark?] 

It  is  a  false  description,  and  is  to  be  disregarded:  Doe  d.  Smith 
V.  Oallcnvay  (5).  The  southern  line  is  to  be  found  by  joining 
the  southern  termini  of  the  east  and  west  boundariea  The  case 
of  Lord  V.  Commiasionera  for  the  City  of  Sydney  (6)  has  nothing 
to  do  with  the  point  we  are  now  arguing:  Doe  d.  Devine  v. 
Wilson  (7).  If  the  arguments  for  the  plaintiff  are  correct,  then  if 
a  deed  purported  to  grant  30  acres,  and  the  boundaries  as  described 
enclosed  300  acres,  the  grantee  would  take  300  acres.  There  was 
overwhelming  evidence  that  the  boundaries  marked  by  Deering 
correspond  with  the  boundaries  as  marked  on  the  ground  at  the 
time  that  the  grant  was  made.  It  is  impossible  to  find  the  east 
line  without  going  to  Phelps*  grant. 

[Sm  J.  Martin,  C.J.  You  may  show  that  by  running  51 
chains  on  the  east  boundary  and  45  chains  on  the  west  boundary 
fi-om  the  northern  line  you  will  come  to  a  line  100  feet  from  the 
high-water  mark  in  1834.] 

(5)  B.  &  Ad.  45.  (6)  12  Moo.  P.C.C.  473. 

(7)  10  Moo.  P.C.C.  602. 
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The  Court  will  not  grant  a  new  trial  on  account  of  the  direction  1882 

of  the  judge,  if  it  appears  that  the  boundaries  surveyed  by  the  smith 

Government  correspond  with  the  boundaries  of    the  original  r^jj^^^i^ 
occupation. 

[Faucett,  J.  You  are  insisting  that  the  dominant  idea  in  the 
grant  is  the  length  of  the  lines;  and  yet  the  northern  line  has  been 
made  longer  than  in  the  description,  so  as  to  make  it  meet  allot- 
ment No.  3.] 

The  "Bay"  alters  from  high  to  low  water;  the  beach  is  diflTerent 
and  may  be  200  yards  from  the  "Bay." 

[Sir  J.  Martin,  C.J.  Suppose  land  were  described  as  bounded 
by  the  waters  of  Darling  Harbour,  would  not  that  mean  the  high- 
water  mark?] 

The  beach  is  not  the  bay  or  high- water-mark.  We  say  that 
our  line  is  100  feet  from  the  beach  of  Botany  Bay;  we  do  not  care 
whether  it  is  100  feet  from  the  Bay  or  from  high-water  mark. 

[WiNDEYER,  J.  Mr.  Darley,  in  conducting  the  case  for  the 
plaintiflf,  ignored  Phelps'  grant,  and  contended  that  the  only  way 
to  find  the  boundaries  was  to  begin  where  the  description  com- 
menced, and  find  a  point  on  the  western  boundary  100  feet  from 
the  beach.] 

The  evidence  shows  the  "Deering's  line"  is  100  yards  from  the 
beach.  Dent  now  owns  the  southern  portion  of  Phelps'  grant;  the 
plan  on  his  certificate  of  title  shows  a  southern  boundary  agreeing 
with  "Deering's  line."  Deering  found  an  old  marked  tree  on  the 
southern  boundary  of  Dent's  land  as  shown  on  his  certificate 
of  title. 

Bogera,  in  reply — The  word  "  beach"  appears  to  mean  the  edge 
q{  the  water,  as  is  shown  by  the  southern  boundary  being  de- 
scribed as  "  parallel  to  the  high-water  mark  of  the  Bay,  and  distant 
100  feet  from  the  Bay."  If  the  length  of  the  lines  given  in  the 
grant  were  strictly  followed,  Eellett  and  Drew's  grant  would  only 
include  74|  acres. 

Cur.  adv.  wM. 
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1882  On  18th  November,  1882,  the  Court  delivered  the  following 

Smith       written  judgments: — 
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Nov.  18.         Sir  J.  Martin,  C.J.    This  is  an  action  of  trespass  brought 

"against  the  Government  to  recover  damages  for  entering  upon 

certain  land  of  the  plaintiff,  and  expelling  him  therefrom.     The 

substantial  defence  was  that  the  land  so  taken  possession  of 

belonged  to  the  Crown. 

The  plaintiff  claimed  under  a  grant  from  the  Crown  in  1834,  to 
Thomas  Eellett  and  James  Drew,  of  75  acres  of  land  described  in 
such  grant  as  follows: — Bounded  on  the  east  by  allotment  No.  1, 
bearing  north  51  chains;  on  the  north  by  allotment  No.  7,  bear- 
ing west  15  chains  and  a-half,  on  the  west  by  allotment  No.  3, 
bearing  south  45  chains  to  within  100  feet  of  the  beach  of  Botany 
Bay;  and  on  the  south  by  a  line  parallel  to  the  high-water  mark 
of  the  Bay,  and  distant  100  feet  from  the  Bay."  There  was  a 
reservation  of  "all  lands  within  100  feet  of  high-water  mark." 

The  piece  in  dispute  was  a  strip  extending  entirely  along  the 
southern  extremity  of  plaintiff's  land,  97  feet  wide  on  the  east,  and 
170  feet  wide  on  the  west 

There  was  much  conflicting  evidence  as  to  where  the  line  of 
high-water-mark  was  in  1834,  or  how  far  north  the  beach  then 
extended,  but  the  verdict,  which  was  for  the  defendant,  turned 
upon  the  ruling  of  His  Honour  that  in  order  to  find  the  com- 
mencing point  in  the  description  in  Eellett  and  Drew's  grant, 
reference  should  be  made  to  Phelps'  grant,  which  was  stated  to 
be  its  eastern  boundary. 

The  description  in  that  grant  is  as  follows: — "Bounded  on 
the  east  by  the  village  reserve,  bearing  north  10  chains;  thence 
by  Nos.  5,  6,  and  7  of  the  veteran  allotments,  bearing  north  11} 
degrees  west  48  chains;  on  the  west  by  allotment  No.  2,  bearing 
south  51  chains  to  within  100  feet  of  the  beach  at  Botany  Bay; 
and  on  the  south  by  a  line  parallel  to  the  high-water  mark  of  the 
Bay,  and  distant  100  feet  from  the  Bay."  In  this  grant  there  was, 
as  in  Eellett  and  Drew's,  a  like  reservation  of  ''  all  lands  within 
100  feet  of  high- water  mark."  Both  grants  were  executed  on  the 
same  day,  and  both  were  entered  of  record  on  the  same  day. 
The  village  reserve,  and  the  allotments  6,  6,  and  7,  referred  to  in 


V, 

Rknwick. 


VOL.  III.]  CASES  AT  LAW.  4()9 

this  grant  as  forming  its  eastern  boundary,  were  laid  out  four       1S82 
years  before  such  grant,  as  appeared  by  a  plan  showing  the  said      smith 
reserve   and  allotments,  and   bearing    the   date    of  ''January, 
1830." 

The  position  of  the  north-west  comer  of  the  reserve,  being 
a  point  where  several  old  fences  met,  was  fixed  by  the  concurring 
testimony  of  all  the  surveyors  examined.  From  this  point  a  line 
was  run  by  one  of  them  north,  11 J  degrees  west,  48  chains,  at 
which  distance  it  met  the  end  of  an  old  fence  which  answered 
the  description  of  the  north  boundary  of  Phelps'  grant.  Measur- 
ing along  this  line  west  eight  chains,  an  old  fence  was  come  to 
forming  the  dividing  line  between  the  two  grants.  This  line 
being  run  down  51  chains,  terminates  at  the  north-eastern  comer  of 
the  strip  of  land  of  which  the  Government  have  taken  possession 
as  being  outside  Kellett's  grant.  The  back  or  northern  boundary 
of  eight  chains  being  run  westward  15|  chains  from  that  point 
a  line  was  mn  south  45  chains,  at  which  distance  it  touches 
the  western  extremity  of  the  land  taken  from  the  plaintiff.  His 
Honour,  under  these  circumstances — apart  from  any  questiou 
as  to  the  alteration  of  the  line  of  high  water  since  1834 — told  the 
jury  that  if  they  believed  the  old  fence  found  at  the  distance  of 
48  chains  from  the  north-west  corner  of  the  village  reserve 
to  be  the  true  northern  boimdary  of  the  two  grants,  then  the 
plaintiff  would  not  be  entitled  to  any  land  to  the  south  of  the  line 
uniting  the  extremities  of  the  two  side  lines  of  51  and  45  chains 
respectively,  in  which  case  the  verdict  should  be  for  the 
defendant.  The  jury  adopted  this  view,  finding  specially  that 
the  old  fence  was  on  the  north  boundary  of  the  grant.  The 
question  for  determination  now  is  whether  His  Honour  was 
right  in  so  ruling,  and  was  the  verdict  contrary  to  evidence. 

During  the  argument  the  maxim, — Falsa  demonstratio  Tum 
nocet,  was  fully  discussed.  It  was  contended  that  the  north- 
west comer  of  the  village  reserve  being  fixed  beyond  doubt,  all 
the  lines  bounding  Phelps'  grant  were  ascertainable  with 
absolute  precision  by  mere  measurement,  the  southern  extremity 
of  the  eastern  boundary  terminating  at  the  end  of  a  line  south 
10  chains  from  this  north-west  comer,  and  the  south  end  of  the 
western  boundary  terminating  at  the  end  of  41  chains  from  the 
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1882  old  fence.  This  land  being  thus  fully  and  completely  described. 
Smith  ^^^  i^**  identity  unmistakably  ascertained,  the  statement  that 
the  south  boundary  was  100  feet  from  the  "beach"  or  the 
"  Bay"  was  of  no  moment,  even  should  it  be  proved  that  such 
boundary  was  more  than  100  feet  distant  from  the  indicated 
water-line,  and  was  not  parallel  to  "  the  high-water  mark  of  the 
Bay."  In  other  words,  applying  the  maxim  in  question,  this 
reference  to  the  100  feet  distance  from  the  "Bay"  did  not  pre- 
judice the  certain  and  sufficient  description  which  preceded  it. 
The  west  boundary  line  of  Phelps'  grant  being  thus  fixed  in 
length  and  position,  it  followed,  as  contended,  that  the  east 
boundaiy  of  Kellett  and  Drew's  grant  being  the  same  line,  was 
fixed  also.  That  boundary  being  thus  ascertained,  it  was  a  matter 
of  mere  measurement  to  find  out  the  southern  extremity  of  the 
western  boundary  line,  at  the  end  of  45  chains  from  the  old  fence 
at  the  north.  Applying  the  maxim  to  this  description  in  the 
same  way  as  to  Phelps'  grant,  it  followed  that  all  the  land  outside 
the  line  joining  the  extremities  of  Kellett  and  Drew's  east  and 
west  boundary  lines,  did  not  pass  to  the  grantee,  and  therefore 
remained  vested  in  the  Crown.  It  was  on  these  grounds  that 
His  Honour  acted  on  his  direction  to  the  jury. 

After  much  consideration  I  find  myself  unable  to  acquiesce  in 
the  view  thus  taken.  If  the  north  line  of  ten  chains  in  Phelps'  east 
boundary  had  been  described  as  running  to  or  from  the  north-east 
corner  of  the  village  reserve,  that  comer  being  then  fixed  and 
ascertainable,  and  if  the  southern  boundaries  of  the  two  grants 
had  been  stated  to  be  a  line  running  from  the  extremity  of  the 
western  boundary  lines  to  the  commencing  points  respectively, 
then  unquestionably  the  maxim  would  have  excluded  all  con- 
sideration of  the  water  line  as  immaterial  It  would  have  been 
just  the  same  if  there  had  been  a  plan  on,  or  referred  to  in  the 
grants  showing  the  southern  boundaries  as  lines  connecting  the 
extremities  of  the  side  lines.  The  descriptions,  however,  are  not 
like  either  of  those  I  have  just  supposed.  The  southern  boundary 
lines  are  left  undetermined  in  position,  except  that  they  are  each 
to  be  "  a  line  parallel  to  the  high-water  mark  of  the  Bay,  and 
distant  100  feet  from  the  Bay."  This  being  the  only  description 
given  of  these  southern  boundary  lines,  it  must,  I  think,  be 
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literally  followed,  even  although  the  side  lines  will  be  lengthened,        1882 
and  the  areas  increased  to  enable  the  lines  to  meet.  Smith 

Kellett  and  Drew's  grant,  if  the  southern  boundary  be  taken  rkuwick. 
as  a  straight  line,  connecting  the  side  line  of  45  and  51 
chains  with  a  width  of  15^  chains,  includes  not  quite  74^  acres, 
although  they  have  fenced  in  a  wider  space.  The  fact  of  their 
having  fenced  in  more  than  their  quantity  Ls  of  no  importance  in 
considering  the  present  question,  any  more  than  the  fact  that  the 
representatives  of  Phelps  have  taken  from  the  Land  Titles  officer 
a  certificate  fixing  the  southern  boundary  at  10  chains  from  the 
north-west  comer  of  the  village  reserve. 

It  appears  plain  to  me  that  the  proper  way  to  fix  the  southern 
boundary  of  the  plaintiff's  land  is  to  ascertain  what  was  the  line 
of  the  "beach"  or  "Bay"  (both  meaning  the  same  thing)  in  1834; 
and  a  line  distant  100  feet  from  that  line,  and  parallel  to  the 
"  high- water  mark,"  will  be  such  boundary.  Under  these  circum- 
stances I  am  of  opinion  that  the  Rule  for  a  new  trial  should  be 
made  absolute. 

Faucett,  J.  Having  carefully  read  the  judgment  of  His 
Honour  Mr.  Justice  Windeyer,  which  gives  a  very  clear  state- 
ment of  his  view  of  the  case  and  the  evidence,  and  also  a  copy  of 
His  Honour's  notes  of  the  evidence  given  at  the  trial,  and  having 
also  had  several  conversations  with  His  Honour  about  the  case,  I 
have  no  doubt  whatever  that  if  His  Honour'^ direction  to  the  jury, 
which  is  complained  of,  be  right,  the  verdict  is  also  right. 

The  action  is  brought  to  recover  damages  for  trespass  alleged 
to  have  been  committed  by  officers  and  servants  of  the  (Jovem- 
ment  in  breaking  down  and  removing  a  fence  which  the  plaintiff 
says  was  on  his  land.  He  claims  to  hold  the  land  in  question  as 
a  portion  of  75  acres  of  land  granted  by  the  Crown  in  the  year 
1834  to  Thomas  Kellett  and  James  Drew.  And  the  real — indeed, 
I  may  say  the  only — question  in  the  case  is,  what  is  the  southern 
boundary  of  the  land  described  in  the  deed  of  grant  ? 

The  description  in  Kellett  and  Drew's  grant  is  dependent  on 
the  description  of  another  allotment  of  75  acres  granted  by  the 
Crown  to  James  Christie  Phelps;  and  that  again  depends  on  the 
description  of  the  Banks'  Meadow  village  reserve.     Phelps*  grant 
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1882  and  Eellett  and  Drew's  grant  are  both  dated  on  the  same  day. 
Smith  ^^d  are  called  respectively  allotment  No.  1  and  allotment  No.  2 
Rknwick.  ^^  Banks'  Meadow.  Now,  if  we  had  the  description  of  the 
Banks'  Meadow  village  reserve,  much  of  the  difficulty  of  this 
case  would  probably  be  removed,  as  we  would  then  have  with 
certainty  the  western  boundary  of  the  reserve,  which  is  a  part 
of  the  eastern  boundary  of  Phelps'  grant,  and  the  cona- 
inencing  and  starting  point  of  the  grant.  We  are  relieved, 
however,  in  some  degree  from  the  difficulty  thus  caused  by  the 
evidence  of  the  surveyors. 

The  description  of  allotment  No.  1  in  Phelps'  grant  begins  by- 
saying  that  it  is  "bounded  on  the  east  by  the  village  reserve, 
bearing  north  ten  chains;  thence  by  Nos.  5,  6,  and  7  of  the 
veteran  allotments  bearing  north  11  degrees  and  a  half,  west  4f8 
chains."  Now,  as  I  collect  from  His  Honour's  statement,  and  his 
notes  of  the  evidence,  the  surveyors  on  both  sides  have  agreed  in 
fixing  the  north-west  point  of  the  village  reserve.  Mr.  Binsted,  a 
surveyor  called  by  the  plaintiff,  says  that  he  knows  the  north- 
east corner  of  the  village  reserve,  that  he  put  a  post  there,  and 
found  an  old  peg  there,  and  that  it  would  be  a  proper  starting 
point  for  Kellett's  and  Phelps*  gi-ants.  Properly,  it  was  not  the 
starting  point  of  Phelps'  grant;  but  what  Mr.  Binsted  seems  to 
mean  is,  that  measuiing  from  that  point  south  10  chains 
he  would  come  to  the  starting  point  of  that  grant.  In  this 
respect,  Mr.  Deering  the  Government  surveyor  'agrees  with  him, 
and  I  think  there  is  every  reason  to  suppose  that  they  are  so  far 
right.  Besides,  at  this  point  there  is  the  less  difficulty,  as  there 
is  here  no  reference  to  the  distance  from  the  beach. 

Beginning,  therefore,  at  a  point  10  chains  south  of  the  north- 
western point  of  the  village  reserve,  and  going  northwaixi,  I  agree 
with  His  Honour  that  the  northern  boundary  of  the  grant  is  the 
line  as  laid  down  by  Mr.  Deering.  That  line  is  eight  chains 
west,  and  by  measuring  south  from  the  western  end  of  that  line, 
the  position  of  the  western  boundary  of  the  grant  is  fixed. 

That  boundary  is  described  in  length  as  51  chains,  and  His 
Honour  considered  that  the  description  should  be  construed  as 
complete  at  that  point,  and  treated  all  the  rest  of  the  description 
which  related  to  the  southern  boundary  as  uncertain,  and  rejected 
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it  absolutely.    If  this  view  be  correct,  all  that  remained  was  to        1882 
connect  the  extremity  of  the  51  chains  as  measured  with  the       sboth 
extremity  of  the  10  chains  south  of  the  north-west  point  of  the    ^^^^^ 
village  reserve.    And  this,  in  fact,  is  what  has  been  done. 

Coming,  then,  to  allotment  No.  2  (Eellett  and  Drew's  grant) 
the  same  principle  of  construction  and  of  measurement  has  been 
applied.  It  is  described  as  bounded  on  the  east  by  allotment 
No.  1,  bearing  north  51  chains,  &c.  The  extremity  of  the  51 
chains,  measured  as  I  have  mentioned,  has  been  again  taken 
absolutely  as  the  commencing  point  of  this  allotment.  Then, 
going  along  the  eastern  boundary  of  allotment  No.  1,  north 
51  chains,  the  northern  boundary  is  reached,  which  is  described 
as  the  boundary  of  allotment  No.  7,  bearing  west  15^  chains. 
Going  along  the  northern  boundary  thus  reached,  it  is  found  that 
instead  of  stopping  at  the  end  of  the  15|  chains,  according  to  the 
terms  of  the  grant,  it  extends,  as  the  land  is  occupied  according 
to  Mr.  Deering's  survey,  to  a  length  of  16  chains  88  links.  From 
the  western  extremity  of  this  northern  line  (whether  taken  at 
the  end  of  15|  chains  or  of  16  chains  88  links,  is  of  little  con- 
sequence) a  line  is  measured  south  46  chains,  as  the  western 
boundary.  In  this  case  also — which  is  the  matter  now  in 
question— the  description  in  the  grant  has  been  construed  as 
stopping  at  this  point;  and  all  the  rest  of  the  description  relating 
to  the  southern  boundary  has  been  treated  as  uncertain,  and  has 
been  rejected  wholly. 

Now  the  first  objection  to  this  ruling,  as  it  appears  to  me,  is 
that  it  gives  no  description  whatever  of  the  southern  boundary, 
and  so  leaves  the  description  defective  and  incomplete.  Such  a 
description  in  a  grant,  if  it  ever  occurred,  is,  I  would  venture  to 
say,  very  unusual.  But  the  chief  objection  to  it  is  that  it  treats 
the  description  of  the  southern  boundary  as  a  false  description, 
and  so  rejects  it  as  if  it  were  not  in  the  grant. 

Of  course  I  cannot  question  the  authorities  cited  and  relied 
upon  for  the  Crown  to  show  that  a  false  description,  where  the 
rest  is  certain,  will  be  rejected,  but  I  do  not  think  they  are  applic- 
able. In  LeweUyn  v.  the  Earl  of  Jersey  {S),one  of  these  cases,  a  piece 
of  land,  described  as  84  perches,  was  sold  according  to  a  plan.  On 
(8)  11  M.  &  W.  183. 
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1882  the  plan  three  sides  of  the  piece  of  land  were  laid  down,  and  the 
Sbhth  fourth  side  was  drawn  with  ink.  The  plan  was  drawn  to  a  scale. 
Rbnwick.  Th®^^  was  no  question  as  to  the  actual  position  on  the  ground  of  the 
first  three  sides;  and  the  Court  held  that  all  that  was  necessary 
was  to  lay  down  upon  the  ground  by  measurement,  according  to 
the  scale,  a  line  corresponding  with  the  fourth  side  drawn  with  ink 
on  the  plan.  It  turned  out  that  the  land  enclosed  within  the  lines 
so  laid  down,  instead  of  34  perches,  contained  only  27  perches; 
and  the  34  perches  were  held  to  be  a  false  description.  The  pur- 
chaser most  probably  was  not  satisfied  with  this  decision,  but  its 
correctness  cannot  be  questioned. 

That  case,  however,  is  clearly  not  like  this.  Here  the  land  was 
not  sold  according  to  a  plan,  but  according  to  a  description  in  the 
grant,  which  described  the  southern  boundary  as  being  at  a  certain 
distance  from  a  natural  feature.  There  is  a  principle  that  should 
guide  us  in  such  a  case  as  this,  namely,  that  we  ought,  as  far  as 
we  can  by  reasonable  construction,  to  give  eflfect  to  every  word  in 
a  grant  or  deed. 

According  to  this  principle,  I  am  of  opinion  that  we  cannot 
reject  from  Phelps*  grant  the  words  "  to  within  100  feet  of  the 
beach  of  Botany  Bay,"  as  marking  the  termination  of  the  western 
boundary  of  that  grant.  The  beach  of  Botany  Bay  was  in  1834, 
when  the  grant  was  issued,  a  natural  feature  distinctly  marked 
and  visible.  Its  position  may  or  may  not  have  altered  since,  but 
it  is  to  its  position  at  that  time  that  we  have  to  look.  And  I 
think  it  was  intended,  and  that  the  true  construction  of  the  grant 
is,  that  the  western  boundary  should,  according  to  the  words  of 
the  grant,  come  to  within  100  feet  of  the  natural  feature,  the 
beach,  as  it  was  in  1834 — whether  that  boundary  might  be  exactly 
51  chains,  or  something  more,  or  something  less,  by  actual  measure- 
ment from  the  northern  boimdary.  Further,  if  there  were  any 
uncertainty  in  the  words  "  to  within  100  feet  of  the  beach" — and 
I  don't  think  there  is  any — it  is  entirely  removed  by  the  subse- 
quent description  of  the  southern  boundary  of  the  grant,  namely, 
''on  the  south  by  a  line  parallel  to  the  high-water  mark  of  the  Bay 
and  distant  100  feet  from  the  Bay."  I  cannot  see  how  it  is  possible 
to  treat  these  words  as  uncertain,  and  reject  them  as  a  /aba 
demonatratio,  merely  because  the  51  chains  said  to  be  the  length 
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of  the  western  side  may  fall  short  of  reaching,  or  might  go  beyond       1882 
the  boundary  so  described.  Sum 

In  Kellett  and  Drew's  grant,  the  description  exactly  corresponds 
with  that  in  Phelps'  grant    While  the  eastern  boundary  is  des- 
cribed as  the  western  boundary  of  Phelps'  grant,  the  same  words 
that  are  used  in  that  grant  are  also  used  to  describe  the  termina- 
tion of  the  western  boundary  of  this,  namely, "  To  within  100 
feet  of  the  beach  of  Botany  Bay;"  and  the  description  of  the 
southern  boundary  is  also  in  precisely  the  same  words  as  in 
Phelps'  grant,  namely,  "  on  the  south  by  a  line  parallel  to  the 
high-water  mark  of  the  Bay,  and  distant  100  feet  from  the  Bay." 
Reading  thus  the  two  grants  together,  as  we  do,  I  am  of  opinion 
that  the  southern  boimdary  of  Kellett  and  Drew's  grant — ^the 
grant  now  in  question — is  a  line  distant  100  feet  from  the  beach 
or  Bay,  which  in  these  grants  I  consider  as  synonymous  words; 
and  that  the  land  between  that  line  and  the  beach  or  Bay  is  not 
within  the  grant,  while  the  land  north  of  that  line  is  within  it. 

I  am  accordingly  of  opinion  that,  according  to  the  true  and 
proper  construction  of  the  grants,  effect  must  be  given  to  the 
words  "  to  within  100  feet  of  the  beach,"  and  also  to  the  words 
"  on  the  south  by  a  line  parallel  to  high-water  mark  and  distant 
100  feet  from  the  Bay;"  and  to  reject  these  words  as  having  no 
effect  would  leave  the  description  defective  and  incomplete,  and 
would  be  erroneous.  On  this  part  of  the  case  I  have  only  to  add 
that  the  reservation  of  all  lands  within  100  feet  of  high- water 
mark,  &c.,  although  it  may  not  cover  the  land  up  to  a  line  100 
feet  from  the  beach  or  Bay,  does  not  alter  the  position  of  the 
southern  boundary  of  the  grant.  I  think,  therefore,  that  His 
Honour's  direction  as  to  the  construction  of  the  grant  was 
erroneous. 

The  only  remaining  question  is  whether  His  Honour's  direction 
was  prejudicial  to  the  plaintiff.  The  jury  had  a  view  of  the  locus, 
a  circumstance  which  always  makes  the  Court  slow  in  granting 
a  new  trial  And  if  the  question  had  been  merely  to  ascertain 
the  lines  as  originally  laid  down — a  question  into  which  possibly 
the  case  may  ultimately  resolve  itself,  as  the  line  now  claimed  by 
the  Crown  may  have  been  in  1834  exactly  100  feet  from  the 
beach,  consideiing  the  pegs  and  old  fences  that  Mr.  Deering  says 
N.S.W.E.,  Vol.  Ill,  Law.  2  F 
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1882  he  found  in  his  very  careful  survey,  considering  also  that  he  found 
gj^j^jj  a  marked  tree  along  what  he  has  treated  as  the  southern  boundary 
of  the  grant,  it  may  be  that  he  has  ascertained  the  lines  as 
originally  laid  down.  Still  the  weight  that  would  otherwise 
attach  to  his  evidence  is  diminished  by.  the  fact  that  he  has 
treated  the  description  of  the  southern  boundary  as  uncertain  and 
inconsistent  with  the  rest  of  the  description,  and  has  accordingly 
rejected  it. 

But  it  is  said  that  the  plaintiff  has  no  right  to  complain.  The 
lines  of  his  grant,  according  to  Mr.  Deering,  contain  a  little  sliort 
of  75  acres.  But  the  northern  line,  instead  of  being  (according  to 
the  grant)  15|  chains,  is  extended  to  a  length  of  16  chains  and 
88  links;  and  the  western  line  being  thus  extended,  the  lines,  as 
occupied,  enclose  81  acres.  Thus  the  plaintiff  or  other  occupants 
have  got  some  six  acres  more  than  they  are  entitled  to  under  the 
grant.  Considering  what  is  said  about  Lord's  adjoining  grant 
having  its  full  quantity,  it  might  be  difficult  now  to  compel  the 
plaintiff  to  take  in  his  western  line.  But  that  is  no  reason  why 
he  should  be  deprived  of  any  land  he  may  be  entitled  to  on  the 
south;  and  it  may  be  that  by  fixing  the  southern  line  at  100  feet 
from  the  beach,  as  I  think  it  ought  to  be,  the  plaintiff  would  get 
just  75  acres  within  the  lines  of  his  grant. 

I  shall  refer  to  one  other  circumstance.  According  to  the  evi- 
dence, Deering's  line  at  the  eastern  end,  next  to  Phelps*  grant,  is 
90  feet  from  the  beach,  and  at  the  western  end,  where  it  meets 
the  extremity  of  the  45  chains  from  the  northern  line,  it  is  172 
feet  from  the  beach.  The  difference,  Mr.  Deering  thinks,  may  be 
accounted  for  on  the  supposition  that  there  has  been  an  accretioo 
to  the  land  since  it  was  originally  surveyed.  But  although  the 
plaintiff  may  thus  be,  according  to  Mr.  Deering  s  line,  getting  on 
the  east  side  some  ten  feet  more  than  he  is  entitled  to,  he  may  be 
losing  on  the  western  side  some  72  feet,  and  this  loss  may  be  due 
to  the  fact  that  Mr.  Deering  has  disregarded  and  rejected  a 
material  part  of  the  description  in  the  grant. 

On  the  whole,  I  am  of  opinion  that  there  has  been  a  misdirec- 
tion, and  that  the  misdirection  was  on  a  material  point,  and  may 
have  prejudiced  the  plaintiff.  Under  these  circumstances  I  feel 
bound,  according  to  the  principles  which  govern  the  Court  in  such 
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cases,  to  grant  a   new    trial,  although    I    do   so  with   great        1882 
reluctance.  Smith 


Mb.  Justice  Windeyer  said: — This  was  an  action  of  trespass 
brought  against  the  Minister  of  Mines,  as  representing  the  Go- 
vernment, under  the  "  Claims  Against  the  Colonial  Government 
Act  (39  Vict.,  No.  38.)" 

The  act  of  trespass  complained  of  was  an  entry  by  the 
Crown  bailiff  upon  land  in  the  occupation  of  the  plaintiff  for  the 
purpose  of  surveying  a  line  which  the  Government  asserted  was 
the  northern  boundary  of  a  strip  of  land  resei-ved  for  the  purpose 
of  public  recreation  along  the  shore  of  Botany  Bay.  The  object 
of  the  action  was  to  settle  a  long  existing  dispute  between  the 
plaintiff  and  the  trustees  of  the  public  reserves  as  to  the  extent 
of  the  land  reserved,  and  to  fix  the  boundary  between  the  plaintiff 
and  the  reserve. 

The  land  in  the  occupation  of  the  plaintiff,  a  portion  of  which 
the  Government  asserted  to  be  within  the  reserve,  was  part  of  a 
piece  of  land  originally  sold  by  the  Crown  at  public  auction  in 
1834  to  Thomas  Kellett  and  James  Drew  for  the  sum  of  751.  The 
deed  of  grant  described  the  land  as  "75  acres  of  land  situated 
in  the  county  of  Cumberland,  parish  of  Botany,  allotment  2  at 
Banks'  Meadow,  bounded  on  the  east  by  allotment  No.  1,  bearing 
north  51  chains;  on  the  north  by  allotment  No.  7,  bearing  west 
15i  chains;  on  the  west  by  allotment  No.  3,  bearing  south  45  chains 
to  within  100  feet  of  the  beach  of  Botany  Bay;  and  on  the  south 
by  a  line  parallel  to  the  high-water  mark  of  the  Bay,  and  distant 
100  feet  from  the  Bay." 

The  allotment  No.  1,  known  as  Phelps'  grant,  by  which  the  land 
in  Kellett  and  Drew's  grant  is  described  as  "bounded  on  the  east, 
beaiing  north  51  chains,"  was  described  in  the  grant  to  Phelps  as 
**  75  acres  of  land,  situated  in  the  county  of  Cumberland,  parish 
of  Botany,  allotment  No.  1  at  Banks'  Meadow,  bounded  on  the 
east  by  the  village  reserve,  bearing  north  10  chains;  thence  by 
Nos.  5,  6,  and  7  of  the  veteran  allotments,  bearing  north  11 
degrees  and  a  half  west,  48  chains;  on  the  north  by  allotment  No. 
7,  bearing  west  8  chains;  on  the  west  by  allotment  No.  2,  bearing 
south  51  chains  to  within  100  feet  of  the  beach  at  Botany  Bay; 
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1882  and  on  the  south  by  a  line  parallel  to  the  high-water  mark  of  the 
Smith  Bay,  and  distant  100  feet  from  the  Bay,  being  the  land  sold  as  lot 
Rknwick  ^^'  ^^  pursuance  of  the  advertisement  of  20th  January,  1834,  with 
all  appurtenances  whatsoever."  The  contest  between  the  parties 
at  the  trial  was  whether  the  land  cut  off  by  the  line  surveyed  by 
Mr.  Government-Surveyor  Deering  and  known  as  "Deering's  line," 
was  a  portion  of  the  reserve,  or  was  within  the  land  granted  to 
Kel]ettandDrew,as  contained  in  thedescription  in  the  above  grant 
The  contention  on  behalf  of  the  plaintiff  was  that  his  land 
extended  to  a  line  100  feet  distant  from  the  beach  of  Botany  Bay 
as  it  existed  at  the  time  of  the  grant  in  1834,  and  that  inasmuch 
as  the  waters  of  Botany  Bay  had  been  constantly  encroaching  on 
the  land  ever  since  that  time,  very  little,  if  any,  of  the  original 
reserve  was  lefL  In  support  of  this  case  a  number  of  witnesses 
were  called  to  prove  that  originally  the  land  extended  much 
further  out  than  at  present,  and  that  successive  proprietors  of 
the  land  in  question  had  to  remove  their  southern  boundary  fence 
inland,  as  successive  encroachments  of  the  sea  took  place,  some  of 
these  witnesses  asserting  that  this  process  of  encroachment  had 
eaten  away  the  land  to  such  an  extent  that,  in  point  of  fact,  hardly 
any  of  the  original  reserve  was  left. 

On  behalf  of  the  defendant,  witnesses  were  called  to  show  that 
no  substantial  alteration  had  taken  place  in  the  line  of  beach  for 
the  last  47  years;  that  the  evidence  given  by  the  plaintiff's  wit- 
nesses grossly  exaggerated  the  action  of  the  water  of  Botany  Bay 
upon  the  line  of  beach,  which  might  indeed  be  washed  away  in 
one  place,  but  was  added  to  in  others;  whilst  other  witnesses 
gave  evidence  to  prove  that  from  the  geological  formation  of  the 
land,  which  was  sandy,  it  was  evident  that  it  was  gradually 
making  all  round  the  Bay,  and  that,  in  point  of  fact,  there  had 
been  an  accretion  at  the  very  place  where  the  witnesses  for  the 
plaintiff  contended  the  original  reserve  had  been  swept  away.  It 
was  also  contended  on  behalf  of  the  defendant  that  Deeriug's  line 
was  the  line  joining  the  terminal  points  of  Kellett  and  Drew's 
eastern  and  western  boundaries,  as  described  in  their  grant,  or,  in 
other  words,  was  the  true  southern  boundary  of  that  grant,  and 
that  consequently  the  land  south  of  that  boundary  and  lying 
between  it  and  the  beach  belonged  to  the  public  reserve. 
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No  evidence  was  given  on  behalf  of  the  plaintiff  to  show  what        1882 
Kellett  and  Drew's  grant  was,  the  evidence  as  already  stated       smith 
being  directed  simply  with  the  view  of  making  out  that  in  con-    renwick. 
sequence  of  the  washing  away  of  the  land,  the  reserve  as  it 
originally  existed  had  in  point  of  fact  disappeared,  and  that  con- 
sequently the  line  contended  for  by  the  Government  as  the 
southern  boundary  of  Kellett  and  Drew's  grants  in  other  words 
Deering's  line,  was  a  considerable  encroachment  on  the  plaintiff's 
land. 

The  evidence  given  on  behalf  of  the  defendant  to  show  the 
localities  of  Kellett  and  Drew's  gi*ant  and  of  Phelps'  grant  was 
very  complete  and  uncontradicted.  Mr.  Deering,  a  Government 
staff  surveyor  of  great  skill  and  experience,  proved  that,  having 
with  him  the  original  Crown  surveys  of  Kellett  and  Drew's  and 
Phelps*  grants,  he  ran  the  lines  of  these  surveys  upon  the  ground 
and  found  them  to  agree  with  certain  old  fences  which  indicated 
clearly  these  grants.  He  also  had  for  his  guidance  the  original 
Crown  survey  of  the  village  reserve  mentioned  in  Phelps'  grant 
as  bounding  that  grant  on  the  east.  Of  this  village  reserve  he 
made  a  survey,  having  the  original  Crown  survey  with  him,  and 
found  and  verified  its  north-western  corner  at  the  comer  of  Cook 
and  Hill  streets.  He  further  verified  the  corner  by  running 
south  from  it  ten  chains,  the  length  given  in  Phelps'  grant,  and 
ultimately  found  the  point  so  arrived  at  in  a  line  with  that 
ultimately  run  by  him  as  the  true  southern  boundary  of  Kellett 
and  Drew's  and  Phelps'  grants,  thus  making  his  survey  in  every 
way  accord  with  the  original  Crown  plan  of  the  two  grants.  It 
was  agreed  by  Mr.  Deering,  by  Mr.  Binsted,  a  surveyor  called  by 
the  plaintiff,  and  by  Mr.  Adams,  the  Surveyor-General  of  the 
colony  (the  highest  authority  on  such  a  point),  that  this  north- 
western comer  of  the  village,  where  several  old  fences  met,  was 
the  proper  fixed  ascertained  point  from  which  to  make  the 
measurement  of  Phelps'  grant.  The  evidence  on  this  point  was 
uncontradicted. 

Taking  this  as  his  starting-point,  Mr.  Deering  proved  that  on 
the  northern  side  of  the  75  acres  of  land  identified  by  him,  by  its 
position  and  the  length  and  breadth  of  its  boundaries,  with 
Phelps'  grant,  he  found  a  very  old  fence,  the  eastern  end  of  which 
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1882  he  struck  by  running  north  eleven  one-half  degi*ees  west,  48 
chains  from  the  fixed  point  before-mentioned  at  the  comer  of  the 
village  reserve,  that  being  the  distance  and  direction  he  would 
have  to  take  according  to  Phelps*  grant,  to  reach  the  eastern  end 
of  its  northern  boundary.  Running  south  from  it  at  a  point  eight 
chains  from  its  commencement,  the  length  of  the  northern  boun- 
dary as  described  in  Phelps'  grant,  he  came  upon  a  fence  which 
divided  the  land  held  by  those  now  claiming  under  Phelps'  from 
the  plaintiff's;  in  other  words,  a  fence  forming  the  western 
boundary  of  Phelps'  grant.  He  further  found  that  measuring 
south  51  chains  from  the  old  fence  on  the  north,  before  spoken  of, 
and  along  the  western  fence,  he  came  to  the  south  boimdary  fence 
of  one  Dent,  who  claims  under  Phelps,  and  this  southern  fence 
was  identical  with  the  line  contended  for  by  the  defendant  as  the 
true  line.  This  southern  boundary  of  Dent,  the  person  in  posses- 
sion, claiming  under  Phelps'  grant,  moreover,  had  been  taken  as 
the  boundary  of  that  land,  for  the  purpose  of  certificate  of  title 
under  the  **Real  Property  Act "  (26  Vict.,  No.  9),  commonly  known 
as  Toi^^ens*  Act,  and  agreed  with  the  description  of  the  land  given 
in  that  certificate.  The  quantity  of  land  so  given  to  those  claim- 
ing under  Phelps  was  75  acres,  the  quantity  given  by  the  grant ; 
in  other  words,  there  was  no  doubt  raised  by  the  evidence  that 
the  terminal  point  of  the  western  boundary  of  Phelps'  grant,  as 
fixed  by  Deering  on  the  ground  and  marked  by  the  fences  of 
those  holding  the  land,  was  correctly  found,  and  identical  with  its 
description  in  the  grant.  The  evidence  on  this  part  of  the  case 
was  all  one  way. 

Taking,  therefore,  this  point  as  fixed,  the  starting  point  of  the 
description  of  Kellett  and  Drew's  grant,  which  is  given  in  the 
words  "  bounded  on  the  east  by  allotment  No.  1,  bearing  north 
51  chains,"  is  also  fixed.  This  point  being  thus  ascertained,  the 
localisation  of  Kellett  and  Drew's  land,  as  described  in  the  Crown 
gi-ant,  becomes  a  matter  of  comparatively  little  difficulty.  Start- 
ing from  this  point,  and  running  north  51  chains,  the  old  fence 
before  referred  to  as  bounding  Phelps'  grant  on  the  north,  is  again 
struck,  and  the  evidence  of  Deering  was  that,  surveying  along 
that  fence,  as  it  ran  west,  he  came  to  a  fence  running  south  form- 
ing the  dividing  line  between  those  claiming  under  Kellett  and 
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Drew's  grant  and  those  claiming  under  Lord's  grant,  Lord's  grant  1882 
being  the  grant  lying  to  the  west  of  Kellett  and  Drew's  grant  smith 
and  described  in  Kellett  and  Drew's  grant  as  lot  No.  3.  The  rru^ck 
point  from  which  this  southerly  fence  ran,  and  which  line  of 
fence  was  the  admitted  western  boundary  of  those  claiming 
under  Kellett  and  Drew's  grant,  was  not  only  the  western  end  of 
the  old  fence  running  along  the  north  boundary  of  Phelps'  and 
Kellett  and  Drew's  grants,  but  was  the  comer  post  of  three  fenced 
blocks  of  land.  One  of  these  blocks  was  that  spoken  of  as  allot- 
ment No.  7  in  the  description  in  Kellett  and  Drew's  grant  and  as 
bounding  it  on  the  north.  This  allotment  Mr.  Deering  also  sur- 
veyed and  found  as  described  in  its  grant,  its  southern  boundary, 
which  was  the  old  fence  bounding  Kellett  and  Drew's  grant  on 
the  north,  being  also  correct  in  its  position  with  reference  to  this 
allotment.  Mr.  Deering  further  said  that  the  bearing  of  this  old 
northern  fence  was  singularly  accurate.  There  is  no  doubt  to  my 
mind,  therefore,  that  the  special  finding  of  the  jury,  that  this  old 
fence  was  the  true  northern  boundary  of  Kellett  and  Drew's 
grant  was  correct.  The  evidence  upon  this  point  was  uncontra- 
dicted, and  led  irresistibly  to  the  conclusion  that  whoever  first 
fenced  in  Kellett  and  Drew's  grant,  fenced  it  in  as  originally 
marked  out  by  the  Government  surveyor,  and  put  his  fence  on 
his  true  northern  boundary.  Taking  this  old  fence,  therefore,  as 
the  northern  boundary  of  the  grant,  Deering  surveyed  south  from 
its  western  end  for  the  distance  of  45  chains — the  length  given 
in  Kellett  and  Drew's  grant  for  the  western  boundary  of  that 
grant,  and  found  that  the  point  so  arrived  at  was  in  a  line  with 
the  south  boundary  of  Phelps'  grant  as  previously  aixived  at  by 
him,  and  as  fenced  in  by  the  proprietor  of  that  portion  of  Phelps' 
grant.  The  line  joining  the  end  of  the  45  chains  thus  run  from 
the  old  fence  (fixed  as  the  northern  boundary  by  the  jury),  and 
the  commencing  point  at  the  corner  of  Phelps'  grant,  was  the  line 
contended  for  by  the  Crown  as  being  the  true  boundary  of  Kellett 
and  Drew's  grant.  As  a  matter  of  fact  the  line  so  drawn  and  arrived 
at  by  Deering  as  the  result  of  the  survey  made  as  described,  was 
in  a  continuous  line  with  the  south  boundary  of  Phelps'  grant, 
as  previously  arrived  at  by  him,  as  fenced  in  by  the  proprietor 
of  that  portion  of  Phelps'  grant,  and  as  described  in  the  statutory 
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1882       certificate  of  the  title  under  which  the  proprietor  of  that  land 

SMitH      ^®Jd  it. 
^-  Ddering    further    stated    that    in    surveying    the    southern 

boundary  line  of  Phelps'  grant  he  found  a  tree  within 
three  feet  of  his  line  bearing  a  very  old  surveyor's  mark  on 
its  east  and  west  sides — a  mark  so  old  that  the  bark  had  grown 
over  it  considerably — a  circumstance  pointing  to  the  supposition 
that  it  was  a  tree  originally  marked  by  the  Qovernmeut  surveyor 
who  laid  out  Phelps'  grant;  the  slight  diflference  in  the  distance 
of  three  feet  between  the  tree  and  the  line  as  run  by  Deering 
being  of  no  moment,  remembering  that  the  practice  is  to  mark  the 
tree  that  can  be  found  nearest  to  the  actual  line.  This  tree  was 
a  feature  in  the  evidence  to  which  the  attention  of  the  jury  was 
particularly  invited  on  the  occasion  of  their  having  a  view  of  the 
locality. 

There  was,  moreover,  no  question  raised  by  the  plaintiff  as  to 
the  lines  of  the  eastern  and  western  boimdaries  being  properly 
found  by  Deering.  The  whole  of  the  evidence  taken  together, 
therefore,  leaves  no  doubt  on  my  mind  that  the  southern  boundary 
of  Kellett  and  Drew's  grant,  as  arrived  at  by  Deering  on  the 
ground,  was  the  boundary  originally  surveyed  by  the  Crowa 
And  if  the  evidence  shows  that  the  grant,  as  surveyed  by  Deering, 
was  that  originally  marked  out  by  the  Crown,  the  verdict,  being 
in  accordance  with  the  evidence,  makes  the  question  of  alleged 
misdirection  of  little  moment. 

The  quantity  of  land  within  the  line,  as  surveyed  by  Deering, 
gives  to  Kellett  and  Drew's  grant  81  acres,  being  six  acres  in 
excess  of  the  land  purchased  by  them  from  the  Crown.  This 
excess  arises  from  the  fact  that  the  length  of  the  northern  boun- 
dary on  the  ground  is  a  little  over  the  length  as  described  in  the 
grant.  The  line  fixed  by  Deering  as  the  true  southern  boundary 
of  Kellett  and  Drew's  grant  at  the  eastern  end,  next  to  Phelps' 
land,  is  90  feet  from  the  beach;  and  at  the  western  end,  at  the 
terminal  point  of  the  45  chains  from  the  old  fence  found  by  the  juiy 
to  be  the  true  northern  boundary  of  the  grant,  is  172  feet  from  the 
beach;  the  difference  in  the  distance  being,  in  the  opinion  of 
Deering,  accounted  for  on  the  supposition  that  there  has  been  an 
accretion  to  the  land  since  it  was  originally  surveyed.    It  was 
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admitted  during  the  case  that  Deering's  line  was  from  216  to  150         1882 
feet  from    high-water  mark ;   but  no  stress  was  laid  by  the       Smith 
plaintiff  on  this  fact,  as  the  beach — that  is  the  shore  on  which  the    j^jj^^^k 
sea  breaks — extended  further  up  than  the  high-tide  line.     K  the 
construction  of  Kellett  and  Drew's  grant  contended  for  by  the 
plaintiff  is  to  prevail,  by  extending  the  line,  which  is  stated  in  the 
grant  to  be  45  chains  long,  to  the  additional  distance  of  72  feet, 
thus  making  this  line  46  chains  6  feet  long,  the  grant,  which 
already  within  the  proper  length  of  45  chains  contains  81  acres, 
or  six  acres  in  excess  of  the  quantity  of  land  supposed  to  be  con- 
tained in  the  grant,  will  be  made  to  contain  a  still  larger  amount 
in  excess  of  the  quantity  purchased  from  the  Crown. 

These  being  the  facts  in  evidence,  I  commenced  my  summing 
up  by  telling  the  jury  that  in  the  absence  of  any  Government  peg 
or  other  old  landmark,  absolutely  fixing  the  extremity  of  Phelps 
western  boundary,  at  which  point  the  description  of  Kellett  and 
Drew's  grant  commenced,  it  was  necessary  to  find  that  point ; 
that  to  fix  it  in  an  arbitrary  way,  or  only  by  the  light  of  the 
very  conflicting,  and,  in  some  respects,  unsatisfactory  evidence 
given  by  witnesses  speaking  as  to  the  exact  position  of  the  beach 
nearly  50  years  ago,  without  reference  to  the  position  of  Phelps' 
grant,  as  the  plaintiff^s  counsel  invited  them  to  do,  was  in  such 
an  investigation  not  the  safest  course  to  pursue,  but  that  as  the 
land  granted  to  Kellett  and  Drew  was  described  as  bounded  on 
the  east  by  Phelps'  grant  or  allotment  No.  1,  the  better  way,  as 
it  appeared  to  me,  as  well  as  the  easier  course  for  them  to  pursue 
in  fixing  the  commencing  point  of  Kellett  and  Drew's  description, 
would  be,  if  possible,  to  fix  the  position  of  Phelp's  grant,  and  so 
arrive  at  the  commencing  point  of  Kellett  and  Drew's  giant. 
I  did  not  tell  the  jury  that  they  could  get  the  north  boun- 
dary of  the  grant  by  measuring  from  a  point  outside  Kellett 
and  Drew's  grant,  in  the  bald,  unqualified  manner  which  the  fifth 
ground  taken  in  the  Rule  nisi  would  seem  to  imply,  but  dmwiiig 
attention  to  the  fact  that,  as  the  description  in  Kellett  and  Drew's 
grant  commenced  by  stating  that  it  was  bounded  on  the  east  by 
allotment  No.  1,  it  was  necessary  to  determine  the  position  of 
No.  1  in  order  to  ascertain  where  the  line  bearing  north  51  chains 
in  Kellett  and  Drew's  grant  started;  and  to  determine  the  position 
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1882  of  No.  1  or  Phelps'  grant,  some  absolutely  fixed  point  must  be 
Smfth  obtained  to  verify  its  position,  and  that  if  they  accepted  the 
Rbnwick  uncontradicted  testimony  of  the  surveyors  called  on  both  sides, 
including  the  Surveyor-General  of  the  colony,  that  fixed  point 
was  to  be  found  in  the  north-west  comer  of  the  village  reser\'e, 
which  all  the  surveyors  agreed  was  the  proper  point  to  start 
from  to  find  the  true  position  of  the  two  grants. 

I  fiu-ther  told  the  jury  that  if  they  were  satified  that  the 
starting-point,  as  described  in  Kellett  and  Drew's  grant,  had  been 
truly  found  by  Deering  by  accurately  finding  the  position  of  Phelps' 
grant  in  the  manner  already  described,  and  if  they  found  that, 
taking  that  starting-point,  Deering's  survey  was  accurate,  and 
gave  Eellett  and  Drew  75  acres,  and  if  they  found  also  that  the 
old  fence  before  alluded  to  was  the  true  boundary  of  the  grant 
as  originally  surveyed  and  granted  to  Kellett  and  Drew,  then  I 
was  of  opinion  that  the  plaintiff*  was  entitled  to  nothing  outside 
the  line  joining  the  two  lengths  of  51  chains  and  45  chains  given 
in  the  grant  as  the  lengths  of  the  eastern  and  western  boundaries 
of  Eellett  and  Drew's  grant,  as  it  appeared  to  me  that  the  plaintifiT 
was  bound  by  such  part  of  the  description  as  definitely  and 
sufficiently  described  the  land  in  the  grant,  and  that  so  much  of 
it  as  erroneously  described  the  termination  of  the  45  chains  as 
being  within  one  hundred  feet  of  the  beach  went  for  nothing,  and 
must  give  way  to  the  definite  length  of  lines,  which,  taking  the 
old  fence  as  the  true  northern  boundary,  ran  from  it ;  and  which, 
moreover,  gave  Kellett  and  Drew  the  quantity  of  land  mentioned 
in  the  grant. 

I  also  told  the  jury  that,  if  they  were  not  satisfied  that  Phelps* 
grant,  and  so  Kellett  and  Drew's  grant,  had  been  verified  and 
fixed,  or  if  they  were  not  satisfied  that  the  old  fence  before 
alluded  to  was  the  true  northern  boundary  of  Kellett  and  Drew's 
grant,  as  originally  surveyed,  the  onus  of  proving  all  which  lay 
with  the  defendant,  then  they  might  be  obliged  to  consider,  and 
should  consider,  the  very  conflicting  evidence  as  to  the  exact  posi- 
tion of  the  beach  at  the  date  of  the  grant,  and  so  determine,  if 
they  could,  where  the  southern  boundary  of  the  grant  was. 

I  further  asked  them,  if  they  did  not  think  that "  Deering's  line" 
was  the  correct  line,  to  say  where  the  true  line  was,  with  such 
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damages  as  would  compensate  the  plaintiff,  and  in  any  event  to        1882 
find  specially  whether  the  old  fence  before  alluded  to  was  the       smttii 
true  original  boundary  of  Phelps'  and  Kellett  and  Drew  s  grants,    j^g^^j^K 
as  described  in  the  grants. 

The  jury,  having  had  a  view  of  the  Iocalit3%  returned  a  verdict 
for  the  defendant,  and  specially  found  that  the  old  fence  was  the 
true  northern  boundary  of  the  grant. 

My  direction  to  the  jury,  founded  upon  the  well-known 
maxim,  " Falsa  demonstratio  non  nocet''  I  am  still  disposed  to 
consider  connect.  Admitting  that  though  this  is  a  grant  from  the 
Crown,  yet,  inasmuch  as  it  is  one  for  a  valuable  consideration, 
the  ordinaiy  rule  applicable  to  the  construction  of  such  grants 
that  they  are  to  be  construed  strictly  against  the  grantee,  does 
not  apply;  yet  this  seems  to  me  peculiarly  a  case  where  the 
maxim  referred  to  should  not  be  lost  sight  of;  but,  on  the  con- 
trary, one  where  the  sound  common  sense  which  lies  at  the 
bottom  of  most  of  our  old  legal  maxims  may  be  most  effectually 
applied  to  solve  what  might  otherwise  be  a  question  very  diffi- 
cult of  solution  in  a  manner  at  all  satisfactory.  The  jury  having 
found,  as  a  matter  of  fact,  where  the  true  northern  boundary  of 
the  grant  was,  the  simple  question  that  remains  is  whether,  taking 
that  as  the  northern  boundary,  the  plaintiff  is  entitled  to  extend 
his  western  boundary  to  something  over  46  chains,  because  in  his 
grant  the  teimination  of  his  western  boundary  of  45  chains  is 
erroneously  described  in  the  grant  as  100  feet  from  the  Bay.  The 
piinciple  to  be  gathered  from  all  the  cases  bearing  on  the  ques- 
tion is,  that  where  the  thing  dealt  with  has  ceitainty  enough,  the 
untrue  description  goes  for  nothing.  The  maxim  is  founded  on 
the  common  sense  suggestion  that  where  a  thing  is  so  sufficiently 
described  as  to  leave  no  doubt  as  to  what  it  is,  it  is  useless  to  ex- 
tend the  inquiry  further  for  the  mere  purpose  of  endeavouring  to 
reconcile  with  such  accurate  description  some  other  mode  of  des- 
cription, which  may  be  inaccurate  and  irreconcilable  with  the 
first,  experience  leading  to  the  conclusion  that  such  attempts  to 
reconcile  the  irreconcilable  only  result  in  confusion  and  per- 
plexity. 

The  maxim  includes  the  case  where  the  description,  being 
already  certain,  another  certain  description  added  to  it  is  to  be 
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1882        disregarded,  for  the  same  obvious  reason  that  the  thing,  being 


Smtth  certain  already,  further  description  is  superfluous  and,  it  may  be, 
Rbnwick.  naisleading-  "  Another  certainty  put  to  another  thing  which  was 
of  certainty  enough  before,  is  of  no  manner  of  effect,"  says  Plotv- 
den  (191) ;  "  and  there  is  a  diversity  where  a  certainty  is  added 
to  a  thing  that  is  uncertain  and  where  to  a  thing  certain" ;  as,  if  I 
release  all  my  lands  in  Dale,  which  I  have  by  descent  on  the  part 
of  my  father,  and  I  have  lands  in  Dale  on  the  part  of  my  mother, 
but  no  lands  by  descent  on  the  part  of  my  father,  the  release  is 
void  and  so  the  words  of  certainty,  added  to  the  general  words, 
have  effect ;  but  if  the  release  had  been  of  White-acre  in  Dale, 
which  I  have  by  descent  on  the  part  of  my  father,  and  it  was  not 
so,  the  release  would  be  valid,  for  this  thing  was  certainly  enough 
expressed  by  "  the  first  words,  and  the  last  words  were  super- 
fluous and  of  no  effect."  "  That  is  to  say,"  observes  Parke,  B.,  in 
Nightingall  v.  Smith  (8),  "if  the  thing  has  substance  and  cer- 
tainty enough,  the  untrue  description  is  of  no  avail." 

In  this  case,  unless  the  finding  of  the  jury  as  to  the  north 
boundary  is  to  be  entirely  disregarded,  the  length  of  the  western 
boimdary  of  the  grant  is  only  in  question,  as  the  end  of  the 
eastern  boundary  of  the  grant,  as  fixed  by  Deering,  is  90  feet 
from  the  beach,  and  gives  the  grantee  51  chains  on  his  eastern 
boundary,  being  in  every  way  in  accordance  with  the  grant  The 
western  boundaiy  in  the  grant  is  described  as  45  chains  long,  and 
that  length,  taking  the  old  fence  as  the  northern  boundary,  gives 
the  plaintiff  more  than  his  quantity  of  land.  The  land,  there- 
fore, between  the  eastern  boundaiy  of  51  chains  and  the  western 
boundary  of  45  chains,  is  suiBSciently  described,  and  is  a  certainty. 
Why,  then,  is  the  misdescription  that  makes  the  45  chains  termi- 
nate ''  within  100  feet  of  the  beach "  to  be  considered  and  an 
attempt  made  to  reconcile  such  a  misdescription  with  the  irrecon- 
cilable fact  that  a  length  of  45  chains  from  the  northern  boun- 
dary cannot  reach  to  within  100  feet  of  the  Bay.  The  reading  of 
the  description  which  ignores  the  words  "  and  distant  one  hun- 
dred feet  from  the  Bay,"  does  not  leave  the  grant  without  a  boun- 
dary on  the  south  side,  as  the  grant  is  still  described  as  bounded 
"  by  a  line  parallel  to  the  high-water  mark  of  the  Bay." 

(8)  1  Exoh.  881. 
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But  it  may  be  said  that  the  words, ''  and  on  the  south  by  a  line  i882 
parallel  to  the  high-water  mark  of  the  Bay  and  distant  100  feet  SMrm 
from  the  Bay,  are  clear  and  certain.  The  answer  to  this  may  be 
given  in  the  words  of  Plowden — "Another  certainty  put  to 
another  thing  which  was  of  certaint}^  enough  before,  is  of  no 
manner  of  effect"  If  the  grant  has  been  already  defined  with 
sufficient  certainty  this  further  attempt  to  define  it  need  not  be 
considered.  The  description  in  the  grant  must  surely  intend  that 
the  land  is  to  be  bounded  on  the  south  by  the  line  joining  the 
eastern  and  western  boundaries,  of  51  and  45  chains  respectively ; 
but,  as  a  matter  of  fact,  a  line  distant  100  feet  from  the  Bay  will 
not  join  such  boundaries  of  51  and  45  chains,  but  will  leave  the 
land  unenclosed  on  the  western  boundary  by  a  gap  more  than  a 
chain  long.  No  better  illustration,  it  appears  to  me,  could  be 
given  of  the  wisdom  of  a  maxim  which  gets  rid  of  all  such  diffi- 
culties by  simply  asking  the  question,  "  is  the  land  already  so 
sufficiently  described  that  what  the  grantees  were  intended  to 
take  can  be  pointed  out."  The  jury  have  virtually  answered  this 
question  in  the  affirmative,  and  I  see  no  reason  for  thinking  that 
the  conclusion  to  which  they  have  come  is  erroneous. 

The  authorities  supporting  the  view  taken  by  me  at  the  trial 
are  numerous.  Chancellor  Kent,  in  his  Commentaries  (part  6, 
page  466)  says  that  "  the  least  certain  and  material  parts  of  the 
description  must  yield  to  those  which  are  the  most  certain  and 
material,  if  they  cannot  be  reconciled."  Lord  Bacon  thus  illus- 
trates  the  rule: — "Where  things  are  particularly  described  as 
*  my  box  of  ivory,  lying  in  my  study  sealed  up  with  my  seal  of 
arms,'  *my  suit  of  arras  with  the  story  of  the  Nativity  and 
Passion;'  inasmuch  as  of  such  things  there  can  only  be  a  detailed 
and  circumstantial  description,  so  the  precise  truth  of  all  the 
recited  circumstances  is  not  required;  but  in  these  cases  the  rule 
is  en  muUitudine  signorum  colligitur  identitas  vera;  therefore, 
though  my  box  were  not  sealed,  and  though  the  an-as  had  the 
story  of  the  Nativity  and  not  of  the  Passion  embroidered  on  it, 
yet  if  I  had  no  other  box,  and  no  other  suit,  the  gifts  would  be 
valid,  for  there  is  certainly  sufficient,  and  the  law  does  not  expect 
a  precise  description  of  such  things  as  have  no  certain  denomina- 
tion. Where,  however,"  he  says,  "the  description  applies  accurately 
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1882  to  some  portions  only  of  the  subject  matter  of  the  grant,  but  is 
Smith  i^^^Q  as  to  the  residue,  the  former  part  only  will  pass;  as  if  I 
grant  all  my  land  in  D.,  held  by  Y.S.,  which  I  purchased  of  Y.N., 
specified  in  a  demise  to  Y.D.,  and  I  have  land  in  D.,  to  a  part  of 
which  the  above  description  applies;  and  have  also  other  lands 
in  D.,  to  which  it  is  in  some  respects  inapplicable,  this  grant  will 
not  pass  all  my  land  in  D.,  but  the  foimer  portion  only/*  60  if  a 
man  grant  all  his  estate  in  his  own  occupation  in  the  town  of  W., 
no  estate  can  pass  except  what  is  in  his  own  occupation  and  is 
also  situate  in  that  town.  In  Blague  v.  Gold  (9),  a  special  verdict 
was  found  (as  here  with  reference  to  the  true  northern  boundary 
line  of  the  grant)  that  Peter  Blague  was  seised  in  fee  of  two 
houses  in  Andover,  the  one  called  "  The  Comer  House,"  in  the 
tenure  of  one  Binson  and  Nott,  and  of  another  house  thereto 
near  adjoining,  in  the  tenure  of  Hitchcock.  Having  devised  his 
house  called  "  The  Corner  House,"  in  Andover,  in  the  tenure  of 
Binson  and  Hitchcock,  to  Y.S.  in  fee,  the  question  was  whether 
the  house  in  the  tenure  of  Hitchcock  adjoining  the  comer  house 
passed.  It  was  held  it  did  not,  but  only  "  The  Comer  House"  in 
the  occupation  of  Binson  and  Nott  (if  they  occupied  jointly),  but 
if  they  occupied  severally  with  one  part  in  the  tenure  of  Binson 
and  the  other  part  in  the  tenure  of  Nott,  severally,  then  only  that 
in  the  tenure  of  Binson  passed  and  not  the  residue  in  the  tenure 
of  Nott.  The  reasoning  is  obvious,  and  is,  it  appears  to  me, 
applicable  in  this  case. 

The  case  pf  Llewellyn  v.  The  Earl  of  Jersey  (10)  is  also  in  point. 
In  that  case,  Parke,  B.,  says  (page  189): — "Then  the  other  rule 
of  law  applies,  that  as  soon  as  there  is  an  adequate  and  sufficient 
definition,  with  convenient  certainty  of  what  is  intended  to  pass 
by  a  deed,  any  subsequent  erroneous  addition  will  not  vitiate  it, 
according  to  the  maxim,  *  Falsa  demonstratio  non  nocet*  Is 
there  then  that  convenient  certainty  in  this  case?  As  to  the 
plan,  no  question  is  made,  and  the  black  line  is  admitted  to  have 
been  put  upon  it  with  the  intention  of  pointing  out  what  was 
contracted  for;  the  plan  also  upon  the  face  of  it  appears  to  be 
drawn  to  a  scale,  and  it  is  incorporated,  on  the  principle  already 
mentioned,  with  the  deed.  Three  of  the  boundaries  were  already 
(9)  Cro.  Car.  447.  (10)  11  M.  &  W.,  p.  183. 
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fixed,  and  nothing  remained  to  be  fixed  but  the  boundary  to  the  1882 
west,  which  may  be  fixed  immediately  by  drawing  a  line  upon  Smith 
the  land,  corresponding,  according  to  the  scale,  with  that  drawn  rbnwick- 
upon  the  plan.  Thus  the  portion  conveyed  is  perfectly  described, 
and  can  be  precisely  ascertained  and  no  difficulty  arises,  except 
from  the  subsequent  statement  that  it  contains  34  perches.  That, 
however,  becomes  merely  a  false  description  of  that  which  is 
conveyed  with  convenient  certainty  before;  and  resembles  the 
case,  in  Sheppard's  Touchstone,  of  the  meadow  in  D,  described  as 
containing  10,  when  in  fact  it  contained  20  acres.  It  is  a  mere 
'falsa  demonstraiio*  and  does  not  affect  that  which  is  already 
sufficiently  conveyed.  By  the  application,  therefore,  of  the  legal 
maxims  I  have  mentioned,  this  case  is  readily  determined;  it  is 
of  much  more  importance  that  we  should  adhere  strictly  to  legal 
maxims  than  attempt  to  evade  them,  in  order  to  meet  the  sup- 
posed intention  of  the  parties." 

The  case  of  Doe  d.  Smith  v.  Galloway  (11)  is  to  the  same 
effect.  The  convenient  certainty  in  this  case  is  such  that  the 
grant,  as  described  by  its  boundaries,  has  been  pointed  out  by 
survey  to  the  satisfaction  of  the  jury  in  a  manner  uncontradicted 
by  any  survey,  and  though  it  may  be  argued  that  the  intention 
of  the  parties  was  that  the  grant  should  come  to  within  100  feet 
of  the  beach,  whatever  the  indefinite  expression  "within"  may 
mean,  it  is  better  that  we  should  hold  fast  to  the  golden  rule  of 
interpreting  written  instruments  by  the  language  used  and 
adherence  to  legal  maxims  than  by  conjectures  as  to  intention, 
embodied  in  vague  and  contradictory  terms,  or  by  measurements 
depending  on  feeble  memories  and  very  unsatisfactory  evidence 
as  to  the  position  of  the  beach  fifty  years  ago. 

It  is  said  that  the  argument  supporting  the  view  which  I  take 
of  the  question  before  the  .Court  would  be  perfectly  sound  if 
Phelps'  grant  had  described  the  10  chains  running  south  as 
commencing  from  the  north-west  comer  of  the  village,  or  as 
terminating  at  that  point,  for  in  that  event  the  point  would  have 
been  absolutely  fixed.  It  seems  to  me,  however,  that,  though 
not  so  described,  it  is  fixed,  and  was  the  point  referred  to  in  the 
gi*ant.    As  a  matter  of  fact,  it  is  an  angle  point  from  which 

(11)  B.  &  Ad.  45. 
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1882  old  fences  run ;  it  is,  moreover,  the  north-west  comer  of  the 
Smith  village  reserve,  and,  therefore,  a  point  well  adapted  for  a  fixed 
Renwick.  terminal  point ;  and  as  Phelps*  grant  is  described  as  bounded  on 
the  east  by  the  village  reserve  and  bearing  north  10  chains  and 
thence  by  Nos.  5,  6,  and  7  of  the  veteran  allotments,  bearing 
north  11  degrees  and  a-half  west,  lines  which  describe  an  angle, 
it  seems  to  me  that  this  point,  which  all  the  surveyors  agree  in 
stating  to  be  the  proper  point  from  which  to  measure  the  grants, 
is  as  absolutely  fixed  as  the  terminal  point  of  the  line  running  10 
chains  north,  as  if  it  had  been  described  in  the  grant  as  the 
north-west  comer  of  the  village  reserve.  When,  moreover,  we 
find  that  starting  from  the  corner  and  running  north  11  degrees 
and  a-half  west  by  the  veteran  allotments  48  chains,  the  line 
strikes  the  eastern  end  of  the  old  north  fence,  found  by  the  jury 
to  be  the  true  northern  boundary  of  Phelps'  grant,  and  can  only 
so  strike  it  by  stai-ting  from  the  corner  of  the  village  reserve ; 
and  it  is  not  disputed  that  the  western  boundary  of  the  village 
reserve,  according  to  its  original  plan,  verified  by  Deering,  was 
10  chains  long  from  the  north-west  comer ;  that  comer,  though 
not  so  described  in  the  grant,  appears  to  be  identified  beyond  all 
doubt  as  the  point  from  which  the  10  chains  must  be  measured 
south,  to  find  the  southern  point  from  which  the  line  runs  10 
chains  north  as  described  in  the  grant.  "Id  cerium  est  quod 
certum  reddi  potest." 

The  jury  have,  moreover,  found  as  a  matter  of  fact  that  the  old 
northern  fence  was  placed  upon  the  northern  boundary  of  the  grant 
as  originally  marked  by  the  Crown,  and  no  exception  has  been 
taken  to  that  finding.  But  to  question  the  corner  of  the  village 
reserve  as  the  terminal  point  of  the  10  chains  is  vkiually  to 
ignore  that  finding,  and  it  was  with  reference  to  such  a  possible 
finding  by  the  jury  that  I  gave  the  direction  that  .is  called  in 
question,  and  it  is  conceded,  I  understand,  that  if  the  north-west 
comer  of  the  village  were  mentioned  in  the  grant  the  verdict 
could  not  be  disturbed.  Why  any  doubt  should  be  raised  as  to 
the  north-west  comer  of  the  village  reserve  being  the  terminal 
point  of  the  10  chains  when  all  the  evidence  points  to  that 
conclusion  I  cannot  understand.  To  entertain  such  a  doubt,  and 
to  suppose  that  the  terminal  point  of  the  10  chains  is  more  to 
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the  north  or  more  to  the  south  than  the  north-west  comer  of  the        1882 
village  reserve  is  to  dislocate  and  unsettle  the  boundaries  of  all       Sioth 
the  surrounding  grants^  which  depend  upon  one  another^  like  the    ^    ^* 
pieces  in  a  dissected  map. 

To  set  the  verdict   aside  on  the  ground  that  it  is  against 
evidence,  and  to  invite  another  jury  to  consider  the  very  con- 
flicting evidence  as  to  the  position  of  the  beach  50  years  ago, 
would  be  to  ask  them  to  find  the  boundary  of  the  reserve  in  a 
way  that  would  be  eminently  imsatisf  actory,  looking  to  the  kind 
of  evidence  that  has  been  already  given  and  to  the  position  of 
the  beach,  whilst  better  evidence  as  to  the  position  of  the  grant 
cannot  be  expected.    The  intention  of  the  Crown,  no  doubt,  was 
that  the  grantees  should  have  their  land  fronting  a  park  or 
reserve ;  and  if  there  was  any  intention  of  depriving  them  of  the 
advantages  of  such  a  frontage,  the  application  of  the  maxim  in 
question  might  be  regarded  as  a  hardship,  and  as  defeating  the 
intention  of  the  Crown.    But  an  application  of  it,  as  in  this  case, 
which  simply  makes  the  property  face  a  wider  reserve,  and  keeps 
for  the  purposes  of  public  health  and  enjoyment  land  which  is 
clearly  in  excess  of   the  quantity  purchased  by  the  grantees, 
appears  to  me  one  which  cannot  be  considered  harsh  or  unjust, 
when  it  is  also  to  be  supported  on  legal  principles.    The  line, 
moreover,  which  the  verdict  of  the  jury  established  as  correct  is 
in  a  continuous  line  with  that  which  has  been  fenced  by  the 
neighbouring  proprietor,  claiming  under  Phelps'  grant,  and  as 
given  to  him  by  his  indefeasible  title  under  Torrens'  Act ;  thus 
making  the  line  bounding  the  reserve  continuous  and  uniform 
from  the  eastern  boundary  of  Phelps'  grant  at  the  village  reserve; 
whereas,  if  the  verdict  is  to  be  disturbed,  the  line  of  frontage  to 
the  park  will  be  broken,  and  the  plaintiffs  property  made  to 
project  into  the  reserve  further  than  that  of  his  neighbour. 

Taking  all  these  circumstances  into  consideration,  it  appears  to 
me  that  the  verdict  of  the  jury  was  in  every  way  right  upon  the 
merits  of  the  case,  as  it  leaves  those  claiming  under  the  grant 
undisturbed  as  to  their  possession,  not  only  of  the  75  acres 
purchased  from  the  Crown,  but  of  six  acres  in  excess  of  that 
quantity;  deprives  the  plaintiff  of  no  frontage  to  the  park 
which  the  Crown  intended  him  to  enjoy,  preserves  the  uniform 
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1882  line  of  frontage  to  the  park,  and  keeps  for  the  public  benefit  the 
Smith  ^^^^^  which  the  plaintiff  can  only  claim  by  reason  of  a  mis- 
Renwick  description  in  the  grant,  which  would,  if  his  contention  be  right, 
give  him  also  a  f  uither  quantity  of  land  in  addition  to  the  excess 
which  those  claiming  under  the  grant  already  enjoy  to  the  exteot 
of  six  acres.  In  short,  the  very  canon  of  construction  which 
enables  the  grantees  to  hold  the  six  acres  in  excess  of  their 
purchase,  because  they  are  included  within  the  boundaries  of  the 
grant,  as  described  with  certainty  by  its  metes  and  bounds,  as 
marked  out  by  the  Crown,  precludes  them  from  claiming  the 
additional  land  besides.  I  am  therefore  of  opinion  that  the  rule 
should  be  discharged. 

Attorneys  for  plaintiff:  Pigott  Jk  Tinchett. 
Attorney  for  defendant :  The  Crown  Solicitor, 


Nov,  2,  3.  HARNETT  v.  GREEN. 

**  Statute  of  Limitations'* — Trespass  brought  by  owner — D^ence,  adverse  pos^amon 
for  20  years — Plaintiff  entitled  to  aJ>andon  documentary  title,  and  rely  on  prior 
possession — Defendant's  evidence  of  possession  must  show  boundaries  qf  land 
occupied  by  him — New  trial. 

To  a  declaration  in  trespass  the  defendant  pleaded  ''not  possessed.**  The 
plaintiff  put  in  evidence  a  conveyance  of  the  land  from  N.  to  M.  in  1837,  and  a  con- 
veyance from  the  trustees  of  M.'s  will  to  the  plaintiff  executed  in  1872.  He  also 
gave  evidence  of  possession  by  M.  in  1837,  who  put  a  caretaker  in  chai^ge  with 
directions  to  keep  trespassers  off  the  land  :  on  the  plaintiff  porchaaing  in 
1872  he  went  into  possession  and  occupied  the  land.  The  defendant  gave  no 
evidence  of  title,  but  rested  his  defence  on  alleged  acts  of  adverse  possession 
by  his  father  and  himself  extending  over  more  than  20  years  prior  to  1872.  In 
support  of  this  contention  the  defendant  said  that  30  years  ago  and  upwards 
there  were  saw-pits  on  the  land  used  by  one  J.,  who  paid  rent  to  his 
father.  There  was  also  evidence  that  about  the  same  time  there  was  a  slab 
hut  on  the  land,  rented  from  defendant's  father,  in  which  a  school  was  kept 
There  was  no  interference  by  anyone  acting  on  behalf  of  M.  Evidence  was  idso 
given  that  the  defendant's  father  and  the  defendant  himself  cut  quantities  of 
timber  on  the  land.  During  this  time  the  land  was  not  cleared,  and  waa  fenced  on 
one  side  only,  not  the  frontage.  The  jury  returned  a  verdict  for  the  defendant, 
and  found  specially  that  the  defendant  had  been  in  possession  for  20  yean  prior  to 
1872.  On  motion  for  a  new  trial  on  the  ground  that  the  verdict  was  against  the 
evidence  : — 

Held,  that  the  plaintiff  had  shown  a  good  title.  His  evidence  of  title  oommeno* 
ing  with  M.'s  possession  was  not  destroyed  by  his  putting  in  the  conveyance  from 
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N.  to  M.     He  was  entitled  to  rely  on  M.'s  possession  on  failing  to  trace  the  docn-         1332 
mentary  title  farther  than  from  N.  

Held,  also,  following  Laing  v.  Bain  (Knox  364)  that  in  order  to  show  possession      Harnbtt 
as  against  the  holder  by  docnmentary  title  the  evidence  of  possession  mnst,  as  to       p  ^* 
the  boundaries  of  the  land,  be  as  precise  as  in  a  conveyance. 

Held,  iherffort,  taking  the  finding  of  the  jury  to  mean  only  that  the  de- 
fendant and  his  father  together  had  been  in  adverse  possession  for  20  years  prior 
to  1872,  that  although  the  evidence  contrary  to  the  finding  was  not  as  clear  as  in 
most  cases  where  a  new  trial  is  granted  on  account  of  the  verdict  being  against  the 
evidence,  still,  as  the  defendant  had  not  given  sufficient  evidence  of  adverse 
possession,  and  as  the  title  to  land  was  involved,  the  Court  ought  to  grant  a  new 
trial  on  payment  by  the  plaintiff  of  the  costs  of  the  first  trial. 

TRESPAsa  Declaration:  That  the  defendant  broke  and  entered 
land  of  the  plaintiff  at  North  Shore^  and  with  men,  horses  and 
carts,  cut  down,  destroyed,  and  took  and  carried  away  therefrom 
the  growing  and  other  timber  thereon,  and  converted  the  same  to 
his  own  use. 

Pleas  :  1.  Not  guilty.  2.  Not  possessed.  3.  As  to  so  much 
of  the  declaration  as  complains  of  the  taking,  carrying  away  and 
convei-ting  timber,  that  the  said  timber  was  not  the  plaintiff's  as 
alleged. 

The  action  was  tried  on  2Ist,  22nd,  23rd,  and  26th  June,  1882, 
before  Mr.  Justice  Windeyer  and  a  jury  of  four. 

The  land,  the  subject  of  this  action,  was  known  as  Carr  s  grant, 
and  has  an  area  of  18  acres.  It  has  a  frontage,  A — C,  to  the  road 
from  Nicholas  Wharf  to  St.  Leonard's.  The  two  other  boundaries 
are  straight  lines,  described  in  the  evidence  as  the  lines  A — B  and 
B — C,  commencing  from  the  respective  extremities  of  the  frontage 
and  meeting  at  an  angle,  approximately  a  right-angle. 

The  plaintiff  put  in  evidence  a  conveyance  of  land  from  one  C. 
H.  Nichols  to  Dr.  Mitchell  dated  10th  April,  1837;  and  a  con- 
veyance from  the  trustees  of  Dr.  Mitchell's  will  (Dr.  Mitchell 
having  died  on  1st  February,  1869)  to  the  plaintiff,  and  dated 
23rd  July,  1872. 

The  following  evidence  of  possession  {inter  alia)  was  given  for 
the  plaintiff: — 

John  Bryson  said  :~**I  have  lived  at  North  Shore  for  many  years.  I  have 
known  the  land  in  question  for  over  thirty-five  years ;  I  have  been  over  it ;  I 
know  where  Green  lives,  it  is  on  the  opposite  side  of  the  road  to  the  land.  Dr. 
Mitchell  gave  me  charge  of  the  land  thirty-five  years  ago ;  he  went  on  to  the  land 
and  walked  across  it  when  he  gave  me  charge  of  it.  It  was  then  fenced  on  one 
side  ;  it  was  then  fenced  on  the  side  A— B.      He  said  that  the  fence  was  his  line. 
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The  road  was  there  then,  but  it  has  been  altered  since  then  ;  I  cannot  say  how 
—  much.  The  land  came  up  to  the  road.  The  road  is  in  the  same  position  as  it  was, 
except  for  some  little  deviation  where  it  comes  on  to  the  Lane  Cove  Road.  There 
were  no  buildings  on  it  then.  I  never  saw  any  one  doing  anything  on  it;  I  used 
to  go  on  it  to  see  if  there  were  any  trespassers.  He  put  me  in  charge  of  the  other 
land,  where  I  found  people  cutting  timber  on  the  other  side  of  the  road.  This 
went  on  for  some  years  ;  I  turned  them  off  a  dozen  times  ;  One  was  Simpson,  I  do 
not  know  the  other's  name.  I  ceased  to  take  charge  when  the  plaintiff  bought.  I 
was  in  charge  for  twenty-five  years."  Cross-eaxtmined :— "  I  know  the  defendant, 
and  did  know  his  father  by  sight.  Dr.  Mitchell  said  we  were  on  the  land,  but  did 
not  show  me  the  boundaries,  only  the  creek  and  the  main  road.  It  was  only  a 
track  then  ;  part  of  it  cleared.  I  believe  it  was  a  soldier's  block  of  ground  ;  I  did 
not  know  it  as  Carr's  farm.  I  lived  a  mile  off.  There  were  a  number  of  saw-pits 
on  the  land;  they  were  old  when  I  took  charge ;  none  of  them  were  made  since 
my  time." 

WUUam  WatsoHt  in  cross-examination,  gave  evidence  of  acts  of  possession  by  the 
defendant ;  he  said  : — **  In  ever  saw  Bryson  interfere  with  Carr's  farm.  I  knew 
Jones ;  he  used  to  work  on  a  pit  at  Carr's  farm,  and  took  a  good  bit  of  timber  off  it ; 
that  was  27  years  ago  ;  there  were  two  pits  ;  he  was  there  six  or  seven  months. 
For  a  number  of  years  I  have  known  George  and  K.  Green  exercising  a  claim  at 
Carr's  farm. 

Shortly  after  the  plaintiff  purchased  the  land  from  Mitchell's 
trustees  in  187 2,  he  obtained  an  order  from  them  directing 
Bryson  to  give  him  possession.  He  accordingly  went  into  pos- 
session and  had  the  land  surveyed ;  he  built  a  house  on  it  about 
four  or  five  yeara  ago,  and  had  the  land  sub-divided. 

The  defendant  had  no  documeutary  title.     The  case  he  set  up 

was  that  he  and  his  father,  George  Green,  had  been  in  adverse 

possession  of  the  land  for  20  years  prior  to  1872.     The  following 

is   the  material  part  of  the  evidence  called  by  him  to  show 

posseasion  in  the  earlier  part  of  the  20  years : — 

Ricliard  Orem  said  :  "  I  know  the  land.  I  am  forty-six  years  old,  and  was 
thirty-six  when  my  father,  George,  left  the  colony.  I  know  the  land  well,  and 
Jones  the  sawyer ;  he  was  employed  by  my  father ;  he  had  then  saw-pits  on 
the  land  ;  it  is  thirty  or  thirty-two  years  since  I  recollect  him  6rst  working  on  the 
land.  No  one  ever  interfered  with  us.  I  remember  myself  and  my  father  and 
Mackenzie,  the  witness,  twenty-seven  years  ago  surveying  the  Gore  estate.  I 
claim  to  be  in  possession  of  Carr's  grant.  I  ran  with  Wells  the  surveyor,  and 
Mackenzie  and  my  father,  the  lines  A— B  and  B— C  ;  he  told  Wells  on  the  land 
to  run  the  lines  to  define  his  land,  and  he  put  posts  down  at  the  comers  ;  he  ran  a 
square  figure.  Harnett *s  house  is  not  within  the  square,  but  it  is  on  what  is  shown 
on  the  parish  map  as  Loder's  grant.  Jones  cut  timber  on  the  land  and  paid  him 
rent  for  it.  My  father  put  me  in  charge  of  it,  and  I  at  times  collected  the  rent 
from  Jones.  The  old  saw-pits  are  Jones*  old  saw-pits  ;  Jones  is  dead.  My  father 
let  it  to  many  different  people,  and  received  rent  for  it  till  he  went  away."  Crosa- 
examined .— **  I  have  seen  old  Mr.  W.  Gore  on  this  18  acres.  I  was  then  ten  years 
of  age  ;  there  were  two  huts  there  then,  and  I  have  seen  him  there  with  Jones  a 
year  before  his  death.  The  timber-cutters  were  getting  timber  over  the  whole  of 
the  Gore  estate.     I  have  pulled  up  pegs  on  other  pieces  of  land."   Jfe-fxammed: — 
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"  I  know  Bryson  ;  I  never  saw  him  on  the  piece  of  land ;  I  never  knew  he  was  the  1882 

caretaker  of  the  piece  of  land.     He  has  often  seen  me  catting  wood  there ;  I  have  ~ 


cut  wood  in  his  presence  ;  he  could  see  me  if  he  liked  ;  I  was  cutting  within  half  a      Haenbit 
chain  of  the  road,  and  he  was  passing  along  the  road.    We  had  taken  many       n.x>nw 
hundreds  of  tons  of  timber  off  the  land.'' 

James  Cook: — "  Am  a  carter ;  have  lived  at  North  Willoughby  for  thirty* nine 
years  ;  I  know  the  land  in  dispute  as  long  as  I  can  recollect,  and  as  Garr's  grant. 
I  remember  Jacob  Jones.  I  am  forty.  The  saw-pits  are  there  now  ;  they  were 
abandoned  when  I  saw  them  6rst ;  the  sawdust  was  fresh ;  this  was  about  twenty- 
six  years  ago.  I  know  George  Green,  I  saw  him  stop  one  Smith  Bennett  from 
cutting  poles,  he  was  a  labouring  man  of  Chambers' ;  this  was  twenty-two  years 
ago.  I  remember  the  land  during  all  this  time.  I  have  seen  the  defendant  there 
cutting  timber  ;  have  not  seen  him  interfered  with  till  recently.  I  know  Bryson ; 
never  saw  him  on  it,  or  claiming  anything;  have  known  him  as  long  as  I  can 
recollect.  I  am  constantly  passing  the  place  on  and  off  regularly  about  every 
week  since  I  was  a  boy.  I  went  to  school  right  opposite  Green's,  I  remember 
being  carried  there ;  there  was  a  little  school-house  on  the  land,  and  a  well ;  the 
well  is  there  now ;  the  school-house  has  disappeared ;  it  was  slab,  and  on  the 
ground  in  dispute;  I  was  seven  years  old  then."  Croaa-examined  :— **At  this 
time  I  won't  say  for  certain  where  Richard  Green  was  living,  but  I  think  it  was  at 
Greenwich." 

The  jury  returned  a  verdict  for  the  defendant,  and  found 
specially  that  the  defendant  was  in  possession  for  20  years  prior 
to  the  year  1872. 

On  3rd  August  a  Rule  nis'i  for  a  new  trial  was  obtained  on  the 
ground  that  the  verdict  was  against  the  evidence  as  to  possession. 

Donovan  {Salomons,  Q.C.,  and  Sly  with  him),  for  the  plaintiff, 
now  moved  to  make  the  Rule  absolute — The  only  evidence  of 
possession  by  the  defendant  in  the  earlier  times  is  that  there 
were  saw-pits  on  the  land  worked  by  Jones,  who  paid  rent  to 
George  Green.  No  date  is,  however,  fixed,  and  it  appears  that 
the  saw-pits  were  only  used  for  six  or  seven  months.  Such 
evidence  is  not  sufficiently  strong  or  precise  to  set  the  statute 
running  against  the  owner  by  documentary  title. 

[WiNDEYEB,  J.  There  is  the  evidence  of  the  survey  of  the 
Gore  estate  twenty-seven  years  ago.] 

Carr's  grant  was  included  in  that  survey  because  it  was 
thought  that  the  land  was  part  of  the  Gore  estate ;  that  is  how 
the  surveyor  came  to  run  a  line  in  our  land. 

[Sib  J.  Martin,  C.J.  The  question  is  whether  that  survey 
was  made  on  behalf  of  Green.] 
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1882  During  the  last  ten  years,  after  the  purchase  in  1872,  the 

Harnbtt    plaintiff  has  been  in  undisturbed  possession;  he  has  not  been 

Grmbn      interfered  with  by  Green.    His  acts  since  1872  having  been  done 

without  any  opposition,  throw  light  on  the  alleged  prior  acts  of 

possession  by  Green. 

Bruce  Smith  (Rogers  with  him),  for  the  defendant,  showed 
cause — The  question  is  whether  there  is  sufficient  evidence  to 
support  the  verdict  of  the  jury.  We  rely  upon  a  combination  of 
acts  of  ownership.  First,  the  cutting  of  timber  and  working  saw- 
pits  on  the  land  thirty  or  thirty-two  years  ago ;  then  there  was  a 
school  held  in  a  hut  with  a  well  close  to  it,  built  on  the  land  and 
rented  from  George  Green:  Cook,  who  is  forty  years  of  age, 
remembers  being  carried  there  to  school.  Then  there  is 
the  survey,  twenty-seven  years  ago,  when  posts  were  put 
down,  showing  the  exclusive  nature  of  the  possession.  Then  we 
have  the  acts  of  the  Greens  continually  turning  people  off  the 
land. 

[Sir  J.  Martin,  C.J.  The  special  finding  is  not  part  of  the 
record,  and  it  is  immaterial.  The  only  issue  is  whether  the 
plaintiff  had  exclusive  possession  at  the  time  that  the  trespass 
occurred.] 

The  special  finding  shows  that  we  are  not  trespassers,  and  that 
we  have  a  better  title  than  the  plaintiff. 

[Sir  J.  Martin,  C.J.  The  defendant  has  not  proved  that  he 
has  had  twenty  years*  posseasion.  If  the  jury  found  that  he  had, 
the  verdict  is  against  the  evidence.] 

The  plaintiff  has  not  proved  a  good  title  in  himself,  and  there- 
fore he  has  no  right  to  treat  us  as  trespassers.  If  they  had  rested 
content  with  showing  possession  by  Mitchell,  and  a  conveyance 
from  him  to  the  plaintiff,  it  might  have  been  different;  but  they 
have  gone  behind  Mitchell's  possession,  and  put  in  a  conveyance 
from  Nichols  to  Mitchell;  but  they  have  not  proved  possession 
by  Nichols. 

[Sir  J.  Martin,  C.J.  The  plaintiff,  failing  in  his  documentary 
title,  may  fall  back  upon  his  possession  prior  to  the  defendants: 
Davidson  v.  Oent  (1).] 

(1)  H.  fc  N.  744 ;  26  L.  J.  Ex.  122. 
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Salomons,  Q.C.,  in  reply — If  the  owner  of  the  documentary  title       i882] 
goes  into  possession,  he  may  bring  trespass.  Habnktt 

V, 

[Sir  J.  Martin,  C.J.    If  that  is  so,  then  the  holder  of  a  docu-      ^'«^- 
mentary  title  need  never  bring  ejectment;  he  may  walk  on  to 
the  ground  without  dispossessing  the  actual  holder,  and  then 
bring  trespass.] 

[Faucbtt,  J.  If  a  man  has  title,  and  a  stranger  goes  in  upon 
him,  the  man  having  title  may  re-enter  and  bring  trespass ;  but 
that  is  not  the  case  here,  because  the  title  is  disputed.] 

We  have  the  documentary  title.  The  case  of  Butcher  v. 
Butcher  (2)  is  in  point.  Besides,  there  is  no  evidence  that  during 
the  eighteen  months  when  the  trespass  occurred  the  defendant 
was  ever  in  possession. 

Sir  J.  Martin,  C.J.  This  was  an  action  brought  by  the  plaintiff  to  Nov.  s. 
recover  damages  for  trespasses  upon  some  18  acres  of  land  at^ 
North  Shore.  The  plaintiff,  in  support  of  his  case,  put  in  certain 
documents  to  show  his  title  to  the  land,  and  among  others  a 
conveyance  from  C.  H.  Nichols  to  Mitchell,  in  April,  1837,  of  the 
land  in  question.  This  conveyance  recites  a  number  of  other 
documents  of  dates  considerably  earlier  than  1837,  but  none  of 
these  deeds  were  put  in  evidence — the  title,  so  far  as  the  plaintiffs 
evidence  is  concerned,  beginning  with  the  document  I  have 
mentioned.  There  is  no  controversy  that  the  land  in  question 
here  was  not  conveyed  to  Mitchell.  Another  deed  was  put  in, 
dated  July,  1872,  conveying  this  property  from  the  trustees  of 
Mitchell,  who  in  the  meantime  had  died,  to  the  plaintiff. 

In  support  of  his  documentary  title  the  plaintiff  gave  evidence 
of  possession  of  this  land,  of  this  kind — that  about  the  date  of 
this  conveyance  (that  is  to  say  in  1837)  one  Bryson  was  put  in 
charge  of  this  land  by  Mitchell,  who  took  him  on  to  the  land  and 
showed  him  the  boundaries,  and  gave  him  directions,  and  em- 
ployed him  to  look  after  it  and  prevent  persons  from  trespassing 
on  it.  Bryson  gave  evidence  to  that  effect,  and  said  that  for 
many  years  he  looked  after  that  property,  among  others,  belong- 
ing to  Mitchell  in  the  neighbourhood. 

(2)  7  B.  &  C.  399. 
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1882  The  defendant  gave  no  evidence  of  title.     He  rested  his  right 

Harnktt"  to  defend  the  action  on  the  plea  that  the  plaintiff  was  not 
Gbun  possessed  of  the  land,  and  relied  on  acts  of  possession  said  to 
have  been  done  by  his  father,  and  by  himself  after  his  father  left 
the  colony,  some  ten  years  ago.  The  evidence  as  to  this  early 
possession  was  very  flimsy.  The  defendant  himself,  now  forty- 
six  years  of  age,  says  that  some  thirty  or  thirty-one  or  thirty-two 
years  ago  he  remembers  this  land,  and  that  there  were  then 
saw-pits  upon  it,  and  that  timber  was  sawn  upon  it  by  one  Jones. 
He  says  nothing  about  the  boundaries,  but  the  land  is  spoli^n  of 
in  a  vague  way,  not  being  described  by  name,  nor  by  boundaries, 
but  as  "this  land."  He  further  says,  without  saying  when  this 
took  place,  that  his  father  let  the  land  to  Jones,  and  that  Jones 
paid  him  rent.  When  that  took  place,  what  this  land  was,  whether 
the  whole  or  part  of  the  land  in  question  now,  whether  it  took 
place  twenty  or  any  other  number  of  years  ago,  does  not  appear; 
but  it  appears  vaguely  that  the  land  was  let  to  Jones,  and  that 
Jones  paid  for  it.  It  is  sought  to  couple  this  evidence  with  the 
occupation  to  be  presumed  from  the  saw-pits  which  Jones  saw 
there ;  and  the  inference  is  sought  to  be  drawn  that  this  took 
place  thirty  or  thirty-two  years  ago. 

There  is  also  evidence  that  a  witness  was  carried  to  a  school  or 
house  on  this  property,  near  which  there  was  a  well,  and  that  the 
holder  of  this  school  was  a  tenant  to  the  elder  Green,  and  it  is 
said  that  Green  was  therefore  in  possession  of  the  land  at  that 
time.  Whether  these  occurrences  took  place  thirty  or  more  years 
ago  does  not  affect  the  view  which  I  take  of  this  case. 

The  jury  found  a  verdict  for  the  defendant ;  and  they  found 
specially,  being  asked  by  His  Honour  the  Judge,  that  the  defend- 
ant was  in  undisturbed  possession  for  twenty  years  prior  to  1872. 
That  finding  must  be  considered  to  mean  no  more  than  that  his 
father  and  he  had  together  been  in  possession  for  these  twenty 
years. 

When  the  argument  commenced,  and  for  some  time  afterwards, 
I  was  under  the  impression  that  this  finding  of  the  jury  was  of 
no  importance ;  but  I  now  find  that  it  is  of  the  greatest  import- 
ance. The  law  is  that  if  a  person  having  the  fee  simple  in  land, 
or  the  legal  estate,  is  put  out  of  possession,  or  gets  out  of  posses- 
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sion^  and  another  comes  into  possession  having  no  title,  the  owner,  1882 
by  going  on  the  land,  if  he  can  show  a  title,  may  maintain  an  Harnett 
action  of  trespass  against  the  person  he  finds  there.  It  is  not  grken. 
necessary  that  he  should  have  the  exclusive  possession ;  if  he  has 
the  legal  estate  in  the  land  he  may  treat  the  person  there  as  a 
trespasser.  There  is  only  one  case  exactly  in  point,  and  the 
reasoning  of  it  is  not  very  satisfactory;  in  fact,  there  is  no  reason 
given  at  all.  The  case  is  Butcher  v.  Butcher  (3).  But  the  law  is 
undoubted.  Therefore  the  significance  of  the  finding  is  apparent, 
because  if  at  the  time  when  Harnett  went  into  possession  of  this 
property  in  1872  the  person  from  whom  he  took  it  had  been  out 
of  possession  for  twenty  years,  then,  although  Mitchell  may  have 
had  the  documentary  title,  it  would  have  gone  before  Harnett 
went  into  possession.  Therefore,  if  he  had  been  deprived  of  his 
right  of  entry  at  the  time  of  the  conveyance,  he  could  not,  by  the 
"Statute  of  Limitations"  have  brought  this  action,  for  by 
section  2  of  that  Statute  it  is  enacted  that  no  person  shall  make 
an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or 
rent,  but  within  twenty  years  after  the  time  at  which  the  right 
to  make  such  entry  or  distress  or  to  bring  such  action  shall  have 
first  accrued ;  so  that  if  Mitchell  had  been  twenty  years  out  of 
possession,  the  plaintifi*  here  would  have  no  right  to  go  on  the 
land  and  bring  this  action. 

The  jury  have  found  that  for  twenty  years  before  1872  the  two 
Greens  were  in  possession  of  this  land.  The  question  for  us  to 
determine  is,  whether  there  was  sufficient  evidence  to  support 
that  finding.  In  this  case,  as  in  Laing  v.  Bain  (4),  and  other 
cases,  in  order  to  show  a  title  by  possession,  and  especially  when 
the  attempt  is  made  by  one  having  no  right  by  documentary  title, 
the  least  we  are  to  expect  is  that  we  should  have  evidence  of 
possession  as  to  the  boundaries  as  precise  as  in  a  conveyance.  We 
all  know  that  in  conveyances  it  is  necessary  that  the  thing  con- 
veyed should  be  described  as  to  boundaries,  so  that  a  person  may 
know  what  is  conveyed.  It  is  not  enough  to  produce  a  deed,  it 
is  necessary  to  show  what  land  is  conveyed.  That  which  is 
imposed  upon  a  person  taking  by  a  conveyance,  is  equally,  to  say 
the  least,  imposed  upon  a  person  who  claims  merely  by  possession. 
(3)  7  B.  &  C.  399.  (4)  Knox  364. 
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1882        It  would  be  monstrous  to  hold  that  a  man  could  make  a  title  to  a 

Harnftt    given  area  of  land  by  squatting  down  in  the  comer  of  it     That 

Green.     ^^  ^^*  *'^®  ^^^'    Th®^®  must  be  some  evidence  to  show,  in  a  dear 

and  definite  way,  what  he  is  in  possession  of;  it  must  ako  be  shown 

that  the  acts  were  done  by  way  of  taking  possession  of  the  land 

against  the  whole  world. 

In  a  case  where  some  land  at  the  comer  of  Liverpool  and 
Elizabeth-streets  in  this  city  was  in  dispute,  a  claim  was  set  up  by 
persons  who  had  used  the  land  occasionally.  It  was  con- 
tended by  counsel,  and  held  by  the  Court,  that  going  upcm  the 
land,  hanging  up  clothes  on  it,  flying  kites  there,  putting  rubbish 
there,  or  doing  any  other  such  casual  acts,  did  not  constitute  taking 
possession  of  the  land.  So,  also,  in  the  case  of  Loumg  v.  Bain  (5), 
where  the  question  arose  whether  the  occupation  of  the  land  by  a 
person  by  building  a  hut  on  part  of  it,  and  cutting  timber 
there,  was  a  sufficient  act  of  possession;  it  was  held  that  a  person 
carrying  on  a  business  of  that  kind,  which  he  might  carry  on  for 
a  short  or  a  long  period,  and  then  go  tb  another  place,  was 
not  a  taking  possession  of  the  land,  but  was  a  trespasa  In  that 
case  the  area  was  large.  The  question  was  whether  a  person 
doing  acts  of  this  kind  took  possession  of  the  land ;  the  signifi- 
cance of  the  act  would  depend  upon  the  size  of  the  land  in 
question.  The  mere  fact  of  going  upon  the  land  and  cutting 
timber  there  is  not  taking  possession. 

So,  in  this  case  the  digging  of  pits  upon  a  portion  of  the  land, 
the  cutting  timber  grown  on  the  land  or  brought  there,  is  not  a 
taking  of  possession,  it  is  a  trespass.  So,  if  a  person  runs  up  a 
log  hut  on  bush  land  not  shown  to  be  fenced  in,  and  keeps  that 
up  for  a  time,  and  allows  another  person  to  occupy  it  for  a  time^ 
that  is  not  evidence  of  possession  of  any  given  area.  It  cannot  be 
stronger  than  a  conveyance,  and  such  a  description,  as  land  on 
which  a  hut  was  built,  would  not  be  held  good  in  a  conveyance 
of  18  acres;  and,  therefore,  the  building  and  occupation  of  this 
hut  is  not  a  taking  possession  of  the  18  acres  in  question. 
That  is  the  only  kind  of  evidence  by  which  the  defendant's  plea 
is  supported.    In  my  mind  it  is  not  sufficient 

A  clear  case  of  documentary  title  is  made  out  by  the  plaintiff 

(5)  Knox  364. 
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The  title,  certainly,  is  not  carried  further  back  than  Mitchell;  but  1882 
there  is  evidence  that  he  was  on  the  ground,  and  that  he  put  a  Harnwt 
person  in  possession.  This  is  sufficient  to  give  a  title  as  against  q^^^ 
the  defendant,  who  by  the  evidence  is  a  mere  "wrong-doer.  It 
does  not  follow  that  because  the  plaintiff  has  put  in  evidence  a 
document  of  an  earlier  date,  that  therefore  he  has  no  title.  A 
plaintiff  in  ejectment  may  rely  upon  documentary  title,  and  if 
that  fails  he  may  rely  on  possessory  title.  So  that  it  appears 
here  clear  to  my  mind  that  there  was  a  title  in  Mitchell  which 
was  transferred  to  Harnett,  and  as  Harnett  was  entitled  to  go 
into  possession  and  bring  an  action,  unless  he  has  lost  the  right 
to  enter  by  reason  of  a  *' Statute  of  Limitations*'  the  plaintiff  has 
a  right  to  recover- 
That  brings  us  back  to  whether  there  is  evidence  to  support 
the  finding  of  the  jury.  I  do  not  say  that  the  evidence  contrary 
to  the  finding  of  the  jury  is  as  clear  as  in  most  cases  where  a  new 
trial  is  granted  on  account  of  the  verdict  being  against  the  evi- 
dence, but,  where  the  question  of  title  to  land  is  involved,  a  wider 
latitude  in  granting  new  trials  is  allowed.  The  Rule  ought  to  be 
made  absolute,  but  only  on  paj^ment  by  the  plaintiff  of  the  costs 
of  the  first  trial. 

Faucett,  J.  I  entirely  agree  with  the  principle  laid  down  by 
EUs  Honour,  that  where  the  defendant  in  an  action  of  trespass 
seeks  to  get  rid  of  the  effect  of  a  documentary  title,  proved  by 
the  plaintiff,  by  setting  up  a  possessory  title  in  himself,  he  must 
prove  such  title  in  as  clear  a  way  as  if  he  were  proving  his  title 
by  deed.  That  is  the  principle  of  the  decision  in  Laing  v. 
Bain  (6) ;  and  I  agree  with  it  We  have  to  see  whether  this  case 
comes  within  that  principle. 

K  this  were  an  ordinary  case  of  an  application  for  a  new  trial 
on  the  ground  that  the  verdict  was  against  evidence,  I  should 
not  think  that  the  verdict  ought  to  be  disturbed ;  but  in  a  case 
where  title  to  property  is  in  question,  we  are  entitled  to  take  a 
wider  view. 

It  appears  from  the  evidence  that  the  plaintiff,  relying  upon 
his  documentary  title,  went  into  possession  of  the  land,  and 

(6)  Knox  864. 
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1882  then  brought  this  action  of  trespass  against  the  defendant,  who 
Harnett  claimed  to  be  also  in  possession.  It  became  then  important  for 
the  defendant  to  show  that  the  plaintiff  was  not  entitled  to  rely 
upon  his  documentary  title,  so  as  to  enable  him  to  treat  any  person 
in  possession,  without  a  title,  as  a  trespasser.  That  is  how  the 
evidence  came  to  be  given  to  show  that  the  plaintiff,  although  hav- 
ing the  documentary  title,  had  been  out  of  possession  for  twenty 
years.  In  that  way  the  question  of  possession  became  important, 
because,  if  it  were  shown  that  Mitchell  and  his  trustees,  who  had 
a  title  by  deed,  had  been  out  of  possession  for  twenty  years  before 
1872,  and  that  another  person,  or  succession  of  persons,  had  been 
in  possession  for  those  twenty  years,  it  is  clear  that  he  could  not 
have  relied  upon  his  documentary  title  and  treated  the  defendant 
as  a  trespasser. 

In  cases  of  this  kind  where  a  person  relies  upon  posses- 
sion for  twenty  years,  we  always  find  that  the  nearer  the 
period  is  at  which  possession  is  sought  to  be  established,  the 
clearer  and  stronger  and  more  definite  the  evidence  is ;  and  the 
further  we  go  back,  the  dimmer  and  more  shadowy  the  evidence 
becomes.  When  we  go  back  to  times  very  distant,  mere  acts  of 
trespass  are  brought  forward  as  acts  of  possession  of  definite 
pieces  of  land. 

The  mere  fact  that  a  saw-pit  was  constructed  on  a  portion  of 
vacant  land  is  not,  in  this  country,  sufficient  evidence  that 
possession  has  been  taken  of  any  definite  area;  a  possession  of 
this  kind  is  usually  only  taken  for  temporary  purposes.  There 
is  also  evidence  in  this  case  that  the  defendant's  father  let  a  house 
on  the  land  to  one  Andrews;  this  is  the  earliest  act  of  possession 
shown  by  the  defendant,  and  it  occurred  about  thirty-two  or 
thirty-three  years  ago.  This  is  said  to  mean  that  Andrews  was 
in  possession  of  eighteen  or  twenty  acres  of  land,  and  it  was  like 
the  contention  in  Laing  v.  Bain  (7),  where  it  was  contended  that 
the  possession  of  a  house  and  garden  for  over  twenty  years  would 
bar  the  right  of  the  lawful  owner  to  the  whole  area.  The  Court 
in  that  case  held  that  the  house  and  ground  went  to  the  person  in 
possession,  but  that  the  rest  of  the  land  belonged  to  the  rightful 
owner.    There  was  evidence  that  the  defendant  in  that  case  was 

(7)  Knox  364. 
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in  possession  of  the  house  and  garden  for  twenty  years,  but  not        1882 
that  he  was  in  possession  of  the  rest  of  the  land.  Harnftt" 

On  the  grounds  of  the  decision  in  Laing  v.  Bain  (8),  I  think  ^  ^' 
that  we  ought  to  grant  a  new  trial  in  this  case,  but  as  it  is  not 
sufficiently  clear  that  the  verdict  was  wrong,  and  as  there  was 
evidence  sufficient  in  an  ordinary  case  to  prevent  us  from  dis- 
turbing the  verdict,  I  think  the  plaintiff  ought  to  pay  the  costs 
of  the  first  trial. 

WiNDEYER,  J.  I  have  had  some  difficulty  in  the  course  of  the 
argument  as  to  this  case.  My  difficulty  is  not  as  to  the  law  laid 
down  by  their  Honours,  but  as  to  the  amount  of  evidence  sufficient 
to  support  the  finding  of  the  jury  that  the  person  claiming  the 
land  by  docimientary  title  has  lost  his  right  to  bring  this  action. 
If  a  person  seeks  to  hold  land  by  mere  possession,  he  ought  to 
make  out  his  title  by  evidence  as  strict  as  is  required  in  the  case 
of  a  person  who  relies  on  a  documentary  title. 

Therefore,  when  this  case  was  before  the  jury,  seeing  the  peculiar 
character  of  the  evidence  relied  on  by  the  defendant,  and  seeing 
that  it  might  afterwards  be  said  that  the  whole  matter  had  not 
been  put  before  the  jury,  I  took  especial  pains  to  instruct  them  as 
to  the  amount  of  evidence  necessary  to  satisfy  them  as  to  the 
defendant's  possession.  I  not  only  read  to  them  the  observations 
of  His  Honour  the  Chief  Justice  in  Laing  v.  Bain  (8),  but  com- 
mented upon  and  explained  them  to  the  jury,  showing  them  what 
amount  of  evidence  they  ought  to  expect  when  a  person  seeks  to 
oust  the  holder  of  the  documentary  title  by  evidence  of  tbis  kind. 
It  is  because  the  jury  have  found  a  verdict  for  the  defendant 
after  having  been  directed  in  this  way  that  I  have  felt  a  doubt 
whether  we  should  disturb  their  finding.  It  has  not  been  sug- 
gested that  there  was  any  misdirection ;  and  the  jury  have  found 
that  the  defendant  had  made  out  that  he  had  this  kind  of  posses- 
sion, that  he  occupied  the  land  permanently,  and  held  it  against 
all  comers.  Under  these  circumstances  it  seemed  to  me  doubtful 
whether  we  ought  to  interfere  with  the  verdict  of  the  juiy. 

However,  it  cannot  be  contended  that  the  evidence  of  possession 
in  the  earlier  periods  was  not  somewhat  vague.    It  may  be  that 

(8)    Knox  364. 
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1882  the  matters  mentioned  here  as  to  the  land  being  held  by  the 
H^^jjjjj;^  "  defendant's  father  at  a  very  early  period  may  be  more  fully 
explained  at  a  second  trial:  but  at  present  it  is  not  at  all  clear 
how  much  of  the  land  was  let  by  him,  or  for  how  long.  As  the 
evidence  at  present  stands,  I  think  that  the  defendant  has  not 
made  out  as  good  a  title  as  the  Court  on  several  occasions  has 
held  that  one  who  relies  on  possession  is  bound  to  give. 

As  the  Chief  Justice  has  pointed  out,  there  being  large  interests 
at  stake,  and  the  plaintiff  having  shown  a  clear  documentary  title, 
this  appears  to  me  to  be  a  case  where  it  is  better  for  the  ends  of 
justice  that  there  should  be  a  second  investigation;  but  as  the 
defendant  has  given  so  much  evidence  in  support  of  his  case,  a 
new  trial  should  only  be  granted  on  the  terms  their  Honours 
have  mentioned. 

Rule  dbaoLviefor  a  new  t^ncU;  plaintiff 
to  pay  the  costs  of  the  first  trial. 

Attorneys  for  plaintiff:  Stephen,  Laurence  &  Jaques. 
Attorney  for  defendant :  Clayton. 


2^^^  7  TERRY  v.  TINDALE. 

Landlord  and  tenant — Demist  ^^for  the  term  of  one  year,  to  he  computed  from  to 
soon  as  gas  is  laid  on  to  house" — Oas  subsequently  laid  on — Certainty  of  com- 
mencement of  term. 

A  memorandum  of  agreement,  dated  22nd  May,  to  let  and  take  a  house  at  a 
certain  rent,  payable  monthly,  stated  that  the  demise  was  "for  the  term  <^  one 
year,  to  be  computed  from  so  soon  as  the  gas  is  laid  on  to  hoose."  On  30th  May 
the  gas  was  laid  on.  The  lessee  did  not  take  possession,  and  refused  to  do  so,  or 
to  pay  rent,  on  the  ground  that  the  demise  was  void  as  being  uncertain  as  to  ita 
commencement.  The  lessor  thereupon  sued  his  lessee  in  a  District  Court  for  a 
months'  rent  due  on  the  demise ;  and  he  was  nonsuited. 

Held,  on  appeal,  that  the  lease  was  good,  the  date  of  the  commencement  having 
been  rendered  certain  by  the  laying  on  of  the  gas  on  30th  May.  The  nonsuit  was 
set  aside  and  a  verdict  entered  for  the  plaintiff  in  the  amount  olumed  ;  the  defend- 
ant to  pay  the  costs  of  the  appeal  and  of  the  trial  below. 

District  Court  Appeal.  The  particulars  of  the  plaintitfs 
claim  were : — 1.  That  the  plaintiff  let  to  the  defendant  a  house 
and  premises  for  one  year,  to  hold  the  same  fix)m  after  the  gas 
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had  been  laid  on,  to  wit,  from  the  Ist  June,  1882,  at  130?.  a  year,        1882 
payable  monthly,  of  which  rent  one  month  is  due  and  unpaid,       Tkrey 
2.  For  money  payable  for  the  use  and  occupation  by  the  defendant    xindalb. 
of  the  plaintiff's  messuages  and  lands. 

Mr.  D.  C.  Judge  Forbes,  before  whom  the  action  was  tried, 
stated  the  facts  of  the  case  as  follows: — ^"This  case  was  tried 
before  me  on  29th  August,  1882,  upon  the  following  admitted 
facts.  That  on  May  22nd  an  agreement  between  the  plaintiff  and 
the  defendant  was  entered  into  in  the  words  and  figures  follow- 
ing: 'Memorandum  of  the  agreement  made  this  22nd  day  of 
May,  1882.  To  let  and  take  premises  WiUow  Lodge  House  and 
Grounds,  situated  Pyrmont  Bridge  Road,  Glebe.  Rent,  one 
hundred  and  thirty  pounds  per  annum,  Landlord  paying  all 
taxes :  payable  monthly.  For  the  term  of  one  year :  to  be  com- 
puted from  so  soon  as  gas  is  laid  on  to  house.  Not  to  assign  or 
sublet  the  whole  or  any  part  without  leave.  To  leave  premises 
in  good  repair,  reasonable  wear  and  tear,  damage  by  fire  or  other 
inevitable  accident  excepted.  Proviso  for  re-entry  on  non- 
payment of  rent  or  non-performance  of  covenants,  or  in  case  of 
insolvency.    Rent  to  cease  in  case  of  destruction  by  fire.' 

"On  May  30th  then  next,  the  laying  on  of  the  gas  to  the 
premises  in  question  was  completed,  and  notice  thereof  given  to 
the  defendant  on  the  same  date. 

"The  action  was  for  lOl.  16«.  8d.,  being  one  month's  rent  from 
June  1st  to  July  1st,  of  the  said  premises,  at  the  rate  fixed ;  the 
defendant  not  having  taken  possession  of  the  premises,  and  having 
refused  to  do  so  on  a  demise  uncertain  as  to  its  commencement. 
I  held  that  no  demise  in  law  was  proved,  and  I  nonsuited  the 
plamtiff." 

On  the  1st  September  a  Rule  nisi  was  obtained  to  set  aside  the 
nonsuit  and  enter  a  verdict  for  the  plaintiff  for  the  amount 
claimed  on  the  ground:  That  upon  the  documentary  evidence  and 
the  admitted  facts.  His  Honour  was  in  error  in  nonsuiting  the 
plaintiff,  and  should  have  entered  a  verdict  for  the  amount  claimed 
by  him  in  the  said  action. 

Salomons,  Q.C.  (Cohen  with  him),  now  moved  to  make  the  Rule 
absolute^ — We  submit  that  the  commencement  of  the  lease  is  made 
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1882  certain  by  the  gas  being  laid  on :  Sheppardfs  Touchstone ;  Coke 
Terry  npon  Littleton,  46b.  "  Therefore,  if  one  makes  a  lease  for  years 
to  another  for  so  many  years,  as  J.S.  shall  name,  this  at  the 
beginning  is  uncertain;  but  when  J.S.  hath  named  the  years 
this  ascertains  the  commencement  and  continuance  of  the  lease 
accordingly :"  BacAbr.  Tit  Leases  I.  (p.  832):  WoodfaWs  Land- 
lord and  Tenant,  p.  102  (10th  Ed.). 

Stephen,  Q.C.,  for  the  defendant,  showed  cause — We  do  not 
question  the  authorities  cited;  but  in  the  cases  put  the  lessor 
and  lessee  chose  a  third  party  whose  decision  as  to  the  time  of 
the  commencement  of  the  lease  they  agreed  to  abide.   But  in  this 
case  the  date  of  commencement  is  made  dependent  on  the  will  of 
the  lessor  alone,  who  may  keep  his  intending  tenant  between  heaven 
and  earth  for  any  nimiber  of  years.     The  lessor  may  do  nothing 
for  twenty  years  or  more,  and  then  he  may  lay  gas  on  to  the 
house  and  demand  rent  from  that  date.     He  is  not  bound  by  the 
contract  to  lay  on  gas  within  any  time,  or  at  all,  and  if  he  lived 
for  fifty  years  he  might  lay  it  on  at  any  time  during  his  lifetime. 
There  is  no  mutuality  such  as  exists  in  the  case  put  in  Sheppard^s 
Touchstone,    We  ask  the  Coiurt  to  stop  at  the  cases  put  by  the 
authorities,  and  not  to  extend  the  principle  any  fuither.     The 
question  is,  whether  the  maxim  id  cetium  est  quod  certum  reddi 
potest  applies  to  this  case ;  suppose  rents  had  risen  in  the  neigh- 
bourhood, the  probability  is  that  the  lessor  would  not  lay  gas  on 
at  all. 

[Faucett,  J.  One  of  the  cases  cited  is  this:  "If  A.  seized  of 
lands  in  fee,  grant  to  B.,  that,  when  B.  shall  pay  to  A.  twenty 
shillings,  from  thenceforth  he  shall  hold  the  lands  for  twenty 
years,  and  afterwards  B.  pay  the  twenty  shillings;  in  this  case  B. 
shall  have  a  good  lease  for  twenty  years  from  the  date  of  pay- 
ment" (1).] 

There  both  parties  have  to  do  something.  In  Nesham  v. 
Selhy  (2),  the  Court  refused  to  decree  specific  performance  of  an 

(1)  Shep.  Touch.  273;  Co.  Lit.  456;  6  Co.  Rep.  35a;    1  Roll.  Abr.  819  ;2l 
Woodfall  102. 

(2)  L.R.,  13  Eq.  191. 
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afpreement  to  grant  a  lease  in  which  the  date  of  commencement       1882 
was  uncertain :  Cartwright  v.  Miller  (3).  Terry 


[Sm  J.  Martin,  C. J.  I  do  not  see  how  you  can  get  over  the 
case  of  J.  S.  It  ruijis  through  all  the  books ;  there  is  a  note  of  it 
in  OodboU.] 

There  is  here  no  mutuality,  as  in  the  case  of  J.S.  It  depends 
on  the  letting  party  alone  whether  the  commencement  of  term 
shall  or  shall  not  be  made  a  certainty. 

Salomons,  in  reply — If  Mr.  Stephen  is  right,  then  a  lease  to 
take  effect  as  soon  as  a  house  should  be  finished  would  be  void. 
But  there  is  nothing  in  the  contract  to  say  who  is  to  lay  on  the 
gas.    We  ask  for  costs. 

Sir  J.  Martin,  C.J.  In  this  case  the  plaintiff  let  to  the 
defendant  a  house  and  grounds  for  a  period  of  one  year  at  the 
rent  of  130Z.  per  annum,  the  term  to  be  computed  from  so  soon 
as  the  gas  was  laid  on  to  the  house.  The  contract  is  on  a  printed 
form,  and  the  words  ''  to  be  computed  from  "  are  printed,  and  a 
long  blank  follows  these  words,  no  doubt  ordinarily  intended  to 
be  filled  up  by  the  date ;  but,  instead  of  inserting  a  date,  these 
words  are  filled  up  in  a  parenthesis,  *'  so  soon  as  gas  is  laid  on  to 
the  house." 

This  contract  is  dated  22nd  May,  1882.  Some  days  after  the 
signing  of  this  agreement  gas  was  laid  on  to  the  house,  and 
notice  of  it  was  given  to  the  defendant.  Notwithstanding  this, 
the  defendant  did  not  go  into  possession,  and  a  month's  rent 
having  been  demanded,  he  did  not  pay  it.  An  action  was  there- 
upon brought  in  the  Distiict  Court  for  the  recovery  of  that  rent. 
On  the  matter  coming  before  the  learned  District  Judge,  he  non- 
suited the  plaintiff  on  the  ground  that  in  a  contract  of  this  sort 
there  is  no  certainty  as  to  the  date  of  commencement  of  the 
lease;  and  the  present  appeal  is  brought  for  the  purpose  of 
obtaining  the  opinion  of  the  Court  whether  that  ruling  is  correct. 

It  is  no  doubt  laid  down  that  there  must  be  certainty  in  the 
commencement  of  a  lease.    The  date  of  the  commencement  of  the 

(3)  36  L.T.,  K.S.  398. 
N.aW.E.,  Vol.  m.,  Uw.  2  H 
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1882  lease  must  appear  either  in  the  contract,  or  from  a  reference 
TfiRRY  therein  to  something  which  will  enable  the  time  of  commence- 
ment to  be  ascertained. 

For  this  we  are  referred  to  certain  authorities.  One  of  the 
oldest  and  one  of  the  clearest  is  The  Bishop  of  Bath* s  Case  (4); 
and  in  a  portion  of  the  report  of  that  case  I  find  this  passage : — 
The  question  there  was  as  to  whether  a  lease  was  certain  as  to  its 
commencement — "  As  to  the  first,  it  was  answered  and  resolved, 
that  it  is  true,  that  every  lease  for  years  ought  to  have  a  certain 
beginning,  but  that  is  to  be  intended  when  it  is  to  take  effect  in 
interest  or  possession,  then  the  commencement  ought  to  be  certain; 
for  a  lease  for  years  may  be  made  on  a  condition  or  contingent 
precedent ;  as  if  I  grant  to  you  that  if  you  pay  me  twenty  pounds 
at  Michaelmas  next  following,  that  you  shall  have  my  manor  of 
D  for  one-and-twenty  years ;  now  it  is  uncertain  whether  it  will 
commence  or  not,  and  in  the  mean  time,  till  the  payment  of  the 
money,  it  is  not  any  lease,  but  it  is  sufficient  that  the  commence- 
ment be  certain  when  it  is  to  take  effect  in  interest  or  possession. 
So  it  is  true,  that  the  continuance  of  it  ought  to  be  certain;  but 
that  is  to  be  intended  either  when  the  term  is  made  certain  by 
express  number  of  years,  or  by  reference  to  a  certainty,  or  by 
reducing  it  to  certainty  by  matter,  ex  post  facto,  or  by  construc- 
tion in  law,  by  express  limitation."  Now  the  case  we  are 
considering  is  quite  as  strong  as  that  case,  because  in  that  case  it 
was  uncertain  whether  the  payment  would  be  made  at  Michaelmas 
or  not.  In  this  case  it  was  necessary  that  gas  should  be  laid  on 
in  order  to  make  the  commencement  certain.  The  lease  is  given 
in  the  one  case,  if  the  money  is  paid  on  the  Michaelmas  following, 
although  the  money  may  never  be  paid  then,  and  it  might  have 
been  paid  before. 

There  is  a  stronger  case,  which  runs  through  all  the  books, 
mentioned  as  the  case  of  J.S.  It  is  cited  in  WoodfalCs  Landlord 
and  TenaM,  at  p.  102,  and  the  same  is  cited  in  Sheppard*s  Totich- 
stonCy  p.  273,  in  these  words:  "  Id  cerium  est  quod  certum  reddi 
potest.  As  for  examples,  if  A.  seized  of  lands  in  fee,  grant  to  B. 
that  when  B.  shall  pay  to  A.  twenty  shillings,  that  from  thence- 
forth he  shall  hold  the  land  for  twenty-one  years,  and  after  R 
(4)  Coke's  Bepts.,  part  6,  346. 
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doth  pay  the  twenty  shillings ;  in  this  case  B.  shall  have  a  good       i882 
lease  for  twenty-one  years  from  thenceforth."  tvrry 

In  Bacon's  Abridgment  Tit  Leases,  L.  3,  we  find  the  same  laid         ^• 

TiNDALB. 

down;  and  in  Viners  Abridgment,  Tit.  Estate,  L.  a  41,  the  same 
principle  is  stated  in  these  words :  "  It  is  a  rule  of  law,  that  every 
lease  for  years  ought  to  have  a  certain  beginrdng  and  end ;  per 
Archer,  J.  Cart  148,  Mich.  18,  Car.  2  in  case  of  Foot  v,  Berkley, 
cites  6  Rep.  346.  Bishop  of  Bath's  case!*  In  the  side  note  is  this 
passage :  "  And  says  it  is  there  put  for  a  rule,  that  the  continuance 
is  not  always  certain  by  the  enumeration  of  years  only,  but  by 
reference  to  a  thing  of  express  certainty  at  the  time  of  the  lease 
made." 

The  law  is  undoubted  that  a  lease  taken  from  the  time  of  doing 
a  thing  is  a  good  lease  if  the  thing  is  done  during  the  lifetime  of 
the  lessor. 

We  need  not  go  into  the  question  whether,  if  the  thing  is  not 
done  in  a  reasonable  time,  the  contract  would  be  a  void  one.  The 
tenancy  here  arose  before  the  action  was  brought ;  that  being  so, 
it  seems  to  me  that  the  Judge  took  a  wrong  view  of  the  law;  the 
verdict  ought  to  have  been  for  the  plaintiff.  The  course  which  we 
think  we  ought  to  take  is  to  set  aside  the  nonsuit,  and  to  direct 
the  verdict  to  be  entered  for  the  plaintiff  in  lOi.  \Qs.  8d;  and 
although  this  is  the  mistake  of  the  Judge,  the  defendant  ought  to 
pay  the  costs  of  the  action  in  the  Court  below,  and  the  costs  of 
this  motion. 


Faucett,  J.,  concurred. 


Rule  absolute  to  enter  a  verdict  for  the 
plaintiff  in  101,  IQs,  8c?. ;  defendant 
to  pay  costs  of  tibial  below,  and  costs 
of  this  motion. 


Attorney  for  plaintiff:  Levy. 

Attorneys  for  defendant :  Salter  &  Barker. 
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1882  HOLLAND  v.  HARDY  and  Anothsr. 


Nov.  7.       Damages—Sale  by  agent  Jiaving  no  auUiority-^Meawre  of  damageaSe-sale  eighUem 

montlis  afterwards. 

The  defendants,  professing  to  have  authority  from  the  owner,  contracted  to  sell 
land  to  the  plaintiff ;  in  fact  they  had  no  such  anthorify,  and  the  sale  was  never 
carried  out.  The  plaintiffs  brought  an  action  in  a  District  Court  against  the  defend- 
ants for  breach  of  contract.  The  only  evidence  given  at  the  trial  of  the  market 
value  of  the  land  at  the  time  the  contract  was  made,  was  that  the  land  was  sold 
eighteen  months  afterwards  at  an  advance  of  120^  The  Judge  on  this  evidence 
considering  the  price  brought  at  the  re-sale,  gave  a  verdict  for  the  plaintiff,  with 
120L  damages. 

Held,  on  motion  for  anew  trial,  that  the  measure  of  damages  was  the  difference 
between  the  contract  price  and  the  market  value  of  the  land  at  the  time  of  the 
contract,  which,  also,  in  this  case  was  the  time  of  the  breach ;  but  that  the  Judge 
was  wrong  in  taking  as  such  market  value  the  price  for  which  the  land  was  sold 
eighteen  months  afterwards.  Other  evidence  ought  to  have  been  given  to  show 
what  was  the  market  value  at  the  time  of  the  contract.  And  a  new  trial  wis 
ordered. 

District  Court  Appeal.  The  plaintifTs  particulars  stated : — 
1.  That  the  defendants,  in  consideration  that  the  plaintiff  would 
enter  into  a  contract  with  them,  as  agents  for  one  Gteorge  SQll, 
for  the  purchase  of  certain  land,  promised  the  plaintiff  that  they 
were  authorised  by  the  said  George  Hill  to  make  the  said  contract 
and  the  plaintiff  did  enter  into  the  said  contract,  &c,  yet  the 
defendants  were  not  authorised  by  the  said  George  Hill  to  make 
the  said  contract.    2.  Common  counts. 

The  defendants  paid  into  Court  the  deposit-money,  602.;  interest 
on  it  from  date  of  sale,  and  oL  58.  costs. 

The  action  was  tried  on  19th  October,  before  Mr.  D.C.  Judge 
Josephson,  when  it  appeared  that  a  contract  of  sale  was  entered 
into  on  S2Dd  September,  1880,  for  the  sale  by  the  defendants, 
assuming  to  act  on  behalf  of  George  Hill,  to  the  plaintiff  of  land 
having  a  frontage  of  60  feet,  at  U.  per  foot.  The  contract  was 
never  carried  out,  the  defendants,  through  some  mistake,  having 
had  no  authority  from  George  Hill  to  sell  this  land.  On  7th  May, 
1882,  Hill  sold  the  land  at  6Z.  a  foot.  No  evidence  was  given  as 
to  the  market  value  of  the  land  on  22nd  September,  1880,  or  at 
any  time  between  that  date  and  the  re-sale  in  1882.    His  Honour, 
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**  taking  into  consideration"  that  the  resale  at  the  advance  of  21.        1882 
per  foot  had  been  made  as  aforesaid,  gave  a  verdict  for  the     Hollamd" 
plaintiff  for  120i.  H^^ 

On  the  23rd  October,  a  Rule  nisi  for  a  new  trial  was  obtained 
on  the  grounds :  1.  That  the  plaintiff  was  not  entitled  to  recover 
damages  for  increase  of  market  value  subsequent  to  the  breach 
of  contract.  2.  That  there  was  no  evidence  of  any  difference 
between  the  contract  price  and  the  market  value  of  the  land  at 
the  date  of  the  breacn  of  contract.  3.  That  the  Judge  was  wrong  in 
holding  that  the  measure  of  damages  was  the  difference  between 
the  purchase  money  agreed  upon  and  the  price  brought  eighteen 
months  afterwards. 

Reid  (Rogers  with  him),  for  the  defendants,  now  moved  to 
make  the  Rule  absolute — The  measure  of  damages  is  the  difference 
between  the  price  at  which  the  defendants  agreed  to  sell  and  the 
market  value  at  that  time.  Here  there  is  no  evidence  of  the 
market  value  at  any  time  between  1880  and  1882.  In  Oockuin 
V.  Franda  (1),  there  is  nothing  in  the  report  to  show  what  was 
the  period  between  the  side  and  the  re-sale,  and  the  difference 
was  only  about  two  per  cent. 

[SiK  J.  Martin,  C.J.  Have  you  seen  Bain  v.  FothergUl  (2)? 
If  the  deposit  money  only  can  be  recovered  against  the  vendor, 
a  fortiori  nothing  more  can  be  recovered  against  the  auctioneer.] 

In  EngeU  v.  Fitch  (3),  which  was  referred  to  in  Oodwi/n  v. 
Francis  (1),  a  re-sale  ten  days  after  the  breach  of  contract  was 
held  to  be  primd  fade  evidence  of  the  market  value  at  the  time 
the  contract  was  broken.  The  burthen  of  proving  damages  lies 
on  the  plaintiff 

[Sm  J.  Martin,  O.J.  Does  not  EngeU  v.  Fitch  (3)  decide 
that  the  selling  price  is  a  measure  of  the  market  value.] 

We  submit  that  a  re-sale  nineteen  months  afterwards  is  no 
evidence  of  the  value  at  any  intermediate  time. 

(1)  L.B.  5  C.P.  385 ;  39  L.J.,  C.P.  121.      (3)  L.R.  3  Q.B.  314;  L.R.  4  Q.B.  659; 

(2)  L.R.  7  H.L.  158.  37  L.J.,  Q.B.  145  ;  38  L.J.,  Q.R  304. 
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1882  Bt^uce  Smith,  for  the  plaintiff,  showed  cause — ^The  plaiutiff 

Holland    niay  recover  greater  damages  than  the  deposit  money  paid  by 
Hardy.     ^^    Mogne  on  Damages, 

[Sir  J.  Martin,  C. J.    You  need  not  go  further  on  that  point] 

The  Judge,  having  no  other  evidence  before  him  than  the 
price  of  the  re-sale,  was  entitled  to  take  that  as  the  measure  of 
damages.    The  sale  was  by  private  contract,  not  by  auction. 

[Sm  J.  Martin,  C.J.  The  value  is  what  the  land  will  bring, 
not  what  it  will  sell  at  auction  for.] 

Godwin  v.  Francis  (4)  is  on  all  fours  with  the  present  case. 

[Sir  J.  Martin,  C.  J.  The  plaintiff  has  lost  the  interest  on  his 
purchase-money.] 

That  was  not  considered  in  Godwin  v.  Francis  (4).  BoviU, 
C.J.,  there  considers  that  the  difference  between  the  contract 
price  and  the  re-sale  is  recoverable,  taking  it  to  be  the  measui'e 
of  the  difference  of  the  value  between  the  contract  price  and  the 
actual  value.  We  admit  that  the  time  of  the  representation  of 
the  defendants'  authority  to  sell  is  the  time  of  the  breach. 

Rogers  in  reply. 

Sir  J.  Martin,  C.J.  In  this  case  the  defendants,  who  are 
auctioneers,  represented  that  they  had  authority  from  one  George 
Hill,  the  owner  of  certain  land,  to  dispose  of  it,  and  they  sold  it 
to  the  plaintiff.  The  plaintiff  paid  a  deposit  and  made  some 
other  payments,  and  for  a  long  time  endeavoured  to  have  the 
contract  carried  out;  he  made  frequent  applications  to  the  defend- 
ants, and  ultimately  it  turned  out  that  they  had  no  authority  to 
sell.  The  property  was  sold  eighteen  months  afterwards  for  12(W. 
more  than  the  plaintiff  agreed  to  give  for  it.  On  this  state  of 
things  the  plaintiff  brought  this  action  in  the  District  Court  to 
recover  damages  for  loss  sustained  by  reason  of  the  misrepre- 
sentation. The  Judge,  on  this  being  proved  before  him,  and  on 
(4)  L.R.  5  C.P.  385;  S9  L.J.,  C.P.  121. 
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hearing  evidence  of  the  re-sale  of  the  property  eighteen  months        1882 
afterwards  at  a  price  1201.  more  than  the  plaintiff  had  bought  it     Holland 
for,  held  that  the  measure  of  damages  was  the  difference  between     yIardy 
the  purchase  money  which  he  agreed  to  pay,  and  the  price  at 
which  the  land  was  sold  for  eighteen  months  afterwards,  and  he 
gave  a  verdict  for  that  difference  as  well  as  for  the  deposit  money 
actually  paid  by  the  plaintiff.    With  that  part  of  the  decision 
which   deals  with  the  money  actually  paid,  we  have  nothing 
to  do. 

During  the  argument  the  cases  of  Engell  v.  Fitch  (o)  and 
Oodioin  V.  Francis  (6)  have  been  referred  to.  In  these  two  cases  a 
distinction  is  drawn  between  a  vendor  of  real  estate  who  it  turns 
out  has  not  a  marketable  title,  and  the  case  of  a  person  who, 
knowing  that  he  has  no  dominion  over  the  property,  and  know- 
ing that  he  has  no  title,  professes  to  sell  it. 

Those  cases  decide  that  the  vendee  can  sue  him  and  recover 
damages  from  him  for  the  loss  of  the  bargain.  In  other  words  he 
is  held  to  have  warranted  that  he  had  a  good  title  to  convey;  and 
whatever  loss  the  vendee  has  suffered  through  not  having  the 
bargain  carried  out,  he  is  bound  to  make  good.  There  is  no 
controversy  as  to  the  law.  The  controversy  in  this  case  is  whether 
the  Judge  was  right  in  holding  absolutely  that  the  measure  of 
damages  was  the  difference  between  the  price  at  which  the 
plaintiff  agreed  to  purchase  and  the  price  subsequently  obtained 
by  the  vendor  some  eighteen  months  afterwards.  In  the 
first  of  these  cases,  Engell  v.  Fitch  (5),  the  land  was 
sold  to  the  plaintiff  on  the  7th  November,  1865,  and  on 
the  19th  of  the  same  month  was  resold  at  an  advance  of  1052. 
It  was  held  in  that  case  the  price  at  which  the  land  was  sold  so 
recently  afterwards  (the  word  recently  is  not  in  the  judgment) 
was  prvmd  fdde  evidence  of  the  value  of  the  land  at  the  time  of 
the  purchase  by  the  plaintiff,  and  there  being  no  other  evidence 
to  the  contrary  the  plaintiff  recovered  that  difference  in  value  as 
damages.  It  may  very  well  be  that  a  sale  about  the  same  time 
as  the  sale  to  the  plaintiff  would  be  very  good  evidence  of  what 
the  value  was  at  that  time.    Questions  of  value  do  not  admit  of 

(5)  L.R.  3  Q.B.  314;  L.R.  4  Q.B.  659;        (6)  L.R.  6  C.P.  385;  39  L.J.,  C.P. 
LJ.,  Q.B.  145;  38  LJ.,  Q.B.  304.  121. 
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1882  strictly  accurate  determination ;  they  are  matters  of  opinion  bs  to 
Holland  ~  what  a  particular  piece  of  land  is  worth  at  a  particular  time, 
Q^^  and  it  will  depend  upon  what  land  was  sold  for  in  that  locality, 
and  at  that  time. 

In  the  other  case  the  same  principle  was  acted  upon ;  but  there 
unfortunately  it  does  not  appear  how  long  after  the  original  sale 
it  was  that  the  re -sale  took  place.  Some  four  or  five  persons 
undertook  to  sell  certain  land  which  was  owned  by  a  greater 
number.  The  other  owners  objected  to  the  sale ;  but  when  they 
made  their  objection  does  not  appear  from  the  report,  so  that 
although  the  amount  which  the  land  realised  over  and  above  what 
the  plaintiff  agreed  to  give  for  it  was  recovered  by  him  in  the 
action,  it  may  be  that  the  re-side,  or  the  second  sale,  was  some- 
where about  the  same  time  as  the  original  contract  with  the 
plaintiff.    So  far  that  case  does  not  help  us. 

We  have  to  determine  every  case  on  its  own  merits;  and  we  have 
to  form  our  conclusion  apart  from  what  has  been  done  in  the  other 
cases,  where  the  facts  are  not  alike.  We  have  here  the  fact  that 
the  re-sale  took  place  eighteen  months  after  the  sale  to  the  plaintiff 
The  Judge  held  that  that  was  not  only  evidence  of  the  value  at  the 
time  of  the  purchase,  but  that  the  verdict  should  be  given  for  the 
difference  between  that  price,  and  the  price  which  the  plaintiff  had 
agreed  to  give. 

I  am  of  opinion  that  the  Judge  was  wrong  in  so  holding,  and 
that  there  should  have  been  some  evidence  before  him,  some 
inquiry  gone  into  as  to  what  was  the  value  at  the  time  of  the  sale. 
Persons  ought  to  have  been  called  togive  their  opinion  as  to  the  then 
value  of  this  land.  I  do  not  say  that  the  evidence  of  the  price  at 
which  the  land  was  re-sold  should  have  been  shut  out  altogether, 
but  some  evidence  ought  to  have  been  given  to  show  the  value  at 
the  time  of  the  sale  to  the  plaintiff. 

Faucett,  J.  I  am  of  the  same  opinion.  Perhaps  the  evidence 
of  the  sale  eighteen  months  afterwards  was  admissible.  I  agree 
with  His  Honour  that  the  measure  of  damages  was  taken  wrongly 
here.  The  damages  should  be  measured  by  the  difference  between 
the  price  given  and  the  market  value  of  the  land ;  that  is  to  say, 
the  value  which  could  be  obtained  at  that  time.  If  the  re-sale 
took  place  shortly  after  the  original  sale,  the  price  brought  was 
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dearly  good  evidence  of  the  value  of  the  land.    It  seems  to  me       id82 
absurd  to  say  that  a  sum  of  money  paid  for  the  land  eighteen  months    Holland 
afterwards  should  be  taken  to  be  the  value  of  the  land  at  the     hiady. 
time  of  the  contract,  especially  as  we  know  that  the  value  of  land 
fluctuates  greatly. 

The  plaintiff  was  entitled  to  any  damages  which  he  may  have 
sustained  by  making  investigations  connected  with  his  purchase, 
and  for  waiting  upon  the  auctioneers  and  trying  to  get  a  convey- 
ance, and  for  his  efforts  to  obtain  information  as  to  the  powers 
which  the  auctioneers  might  possess  to  make  the  sale. 


Rule  absolute. 


Attorney  for  plaintiff:  Newell. 
Attorney  for  defendants :  M*CvUoch, 


BEGINA  V.  PETERS.  Nw.  3. 

*'Evidtnc€  Act**  (40  Viet  No,  8) «.  3—No  otjeetian  taken  to  eompetenqf  qfwUnem. 

Though  neither  prieoner  nor  connsel  objeot  to  a  witnett  at  inoompetent  to  take 
an  oath,  the  Jadge,  on  being  satisfied  that  he  might  be  reasonably  oljeoted  to  on 
the  groond  of  defective  religions  belief,  may  allow  him  to  give  evidence  on  affirma- 
tion only  nnder  40  Vict.  No.  8.  (So  ?ield  by  Faucbtt  and  Wnn>BTXB  J  J.,  MAEnK 
€.  J.  di8$). 

Crown  case  reserved.  The  prisoner  was  tried  before  His 
Honour  Sir  W.  Mannvng  and  a  jury  of  twelve,  and  convicted  on  a 
charge  of  having  committed  an  indecent  assault  upon  a  female 
child  under  the  age  of  twelve  years. 

The  principal  witness  for  the  prosecution  was  a  child  six  years 
and  eleven  months  of  age.  When  the  child  was  placed  in  the  box, 
neither  the  prisoner,  who  was  undefended,  nor  the  Crown  Pro- 
secutor, nor  the  child  herself  objected  to  her  being  sworn,  or  to 
giving  her  evidence  on  oath.  His  Honour,  the  presiding  judge, 
however,  examined  her,  and,  having  come  to  the  conclusion  that 
although  she  was  intelligent,  and  had  no  defect  of  understanding, 
yet  she  did  not  understand  the  nature  of  an  oath,  he  directed 
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1882  that  her  evidence  should  be  taken  on  affirmation.  She  accordingly 
Reoina  made  a  declaration  under  the  Evidence  Act  (1),  and  gave  her 
pJiits.     evidence. 

The  point  reserved  for  the  determination  of  the  Full  Court  was 
whether  the  evidence  had  been  wrongly  received. 

0* Connor  in  support  of  conviction — The  Evidence  Act  (1) 
gets  rid  of  the  objection  to  the  witness's  religious  belief. 

[Sir  J.  Martin,  C.J.  By  that  statute,  the  person  entitled  to 
take  the  objection  is  the  witness  or  the  prisoner;  if  neither 
objects  the  statute  does  not  apply,  and  if  it  does  not,  the  witness's 
statement  not  being  under  'oath  cannot  be  received.] 

In  B.  V.  Lends  (2)  the  objection  to  the  competency  of  a 
witness  was  taken  by  a  juiyman,  and  the  conviction  was  up- 
held. The  only  other  analogous  case  cited  is  R.  v.  Perkins  (3). 
The  statute  says  that  a  witness  may  give  evidence  on  affirma- 
tion, where  he  shall  object  or  shall  be  reasonably  objected 
to. 

[Sir  J.  Martin,  C.J.  The  statute  does' not  seem  to  be  applic- 
able to  objections  taken  by  the  Judge.  His  function  is  to  decide 
whether  the  objection  is  reasonable  or  not.] 

The  conduct  of  the  examination  of  witnesses  is  peculiarly 
within  the  province  of  the  presiding  Judge. 

No  counsel  appeared  for  the  prisoner. 

Sir  J.  Martin,  C.J.  I  am  of  opinion  that  the  3rd  section  of 
the  Evidence  Act  (1)  does  not  empower  the  Judge  to  object  to 
any  witness  taking  an  oath  on  the  ground  of  incompetency  from 
absence  of  religious  belief;  the  office  of  the  Judge  is  to  decide  on 

(1)  40  Vict.  No.  8  enacts — "  Where  son  who,  having  made  such  promiBe, 

any  person  called  to  give  evidence  in  any  shall  wilfully  and  corruptly  give  any 

court,  &c.  .    .     .  shall  object  to  take  an  false  evidence,  shall  be  deemed  guilty 

oath,  or  be  reasonably  objected  to  as  in-  of  perjury." — 1  01,  Stat.956. 

competent  to  take  an  oath,  such  person  (2)  Knox  8. 

shaU  make  the  following  promise  in  lieu  (3)  9  C.  &;  P.  395 :  2  Moo.  CO.  135. 
of  such  oath.    .      .      .     And  any  per- 
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objections,  not  to  take  them.     The  statute  authorises  evidence        1882 
being  given  not  under  oath  in  two  cases — first,  where  the  witness      kkoina 
objects  to  take  the  oath ;  second,  where  the  witness  is  reasonably     ^g^'g^s. 
objected  to  as  incompetent.     The  objection,  I  take  it,  is  an 
objection  made  on  behalf  of  the  Crown,  the  prisoner,  or  the 
witness,  and  may  be  taken  by  these  persons  or  by  one  of  the 
jury,  but  not  by  the  Judge,  whose  office  is  to  decide  on  the 
objection  taken. 

I  further  gather,  from  the  use  of  the  word  "  reasonably"  in  the 
section,  that  it  could  not  have  been  intended  that  the  objection 
should  be  taken  by  the  Judge ;  because  it  would  be  absurd  to 
hold  that  the  Judge  could  first  take  the  objection  and  then  decide 
whether  his  own  objection  was  reasonable  or  not.  The  objection 
to  the  competency  of  this  witne&s,  being  taken  by  the  presiding 
Judge,  was  an  irregularity,  and  the  conviction  ought  to  be 
quashed. 

Faucett,  J.  I  am  sorry  I  cannot  concur  with  His  Honour  the 
Chief  Justice  in  this  matter.  The  case  stated  by  His  Honour  Sir 
W.  Manning  scarcely  raises  the  point  argued,  because  whether  the 
child  was  reasonably  competent  was  for  the  Judge  to  decide,  and 
we  should  not  interfere  with  his  decision.  But,  however  this  may 
be,  the  objection  to  the  course  pursued  by  His  Honour  has  taken  a 
wider  range,  and  we  are  called  upon  now  to  decide  an  important 
question,  which  must  be  met  one  time  or  another;  it  is  thb — 
whether,  from  the  particular  form  of  words  used  by  the  Legis- 
lature, wo  are  to  infer  that  it  was  intended  to  restrict  the  power 
of  taking  the  objection  to  the  Crown  who  is  prosecuting,  the 
party  prosecuted,  and  the  jurymen  who  try  him. 

As  the  words  stand,  they  are  certainly  capable  of  that  con- 
struction, because  the  section  says :  "  Where  any  person  called  to 
give  evidence  .  .  shall  object  to  take  the  oath,"  he  shall  make 
a  promise,  and  also  if  the  witness  is  "  reasonably  objected  to  as 
incompetent,"  clearly  showing  an  intention  that  the  objection 
shall  be  taken  by  some  person.  I  should  be  inclined  to  say, 
from  the  use  of  the  word  "  reasonably,"  that  the  objection  could 
not  be  taken  by  the  Judge,  because  the  question  whether  the  ob- 
jection was  reasonable  or  not  must  be  determined  by  him.    But 
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a  juror  is  a  judge  of  facts  just  as  a  Judge  is  of  law,  and  he  pre- 
rtouj^     sides  over  the  conduct  of  a  case  criminal  or  civil ;  and  the  case  of 
pJ^^     R  V.  Lewis  (4)  by  deciding  that  the  objection  may  be  taken  by  a 
juryman,  determines  the  question  here. 

But  apart  from  that  decision  I  take  it  that  the  broad  meaning 
of  the  statute,  which  is  not  a  disabling  but  an  enabling  statute, 
is  to  enable  persons  to  give  evidence  who  could  not  before  do  so,  or 
who,  if  they  did,  gave  evidence  under  a  taint  of  want  of  belief  in 
the  sanction  which  they  pretended  to  invoke.  Two  cases  are 
provided  for— first,  where  the  witness  himself  objects  to  take  the 
oath,  and  the  Judge  in  this  case  must  accept  the  objection  without 
determining  whether  it  is  reasonable  or  not,  second,  where  the 
objection  is  taken  by  other  parties.  Here  the  Judge  determines 
whether  the  objection  is  a  reasonable  one,  on  the  ground  of 
want  of  religious  belief,  such  as  to  render  an  oath  not  binding 
upon  the  witness. 

I  do  not  think  that  the  Legislature  intended  that  the  words  of 
this  section  are  to  be  restricted  to  their  strictly  grammatical 
sense,  and  that  it  is  to  be  inferred  from  them  that  the  Judge  shaU 
not  himself  take  the  objection.  They  intended  that  although 
the  witness  is  not  fit  to  give  evidence  on  oath,  yet,  if  he  is 
otherwise  competent,  he  shall  make  an  affirmation,  but  there 
is  no  need  for  anyone  in  particular  to  take  the  objection ;  the 
presiding  Judge  may  take  it.  If  an  aboriginal,  for  instance, 
is  called  as  a  witness,  and  the  Judge  sees  reason  to  doubt  whether 
he  understands  the  nature  of  an  oath,  he  may  come  to  the  conclu- 
sion that  an  oath  would  not  bind  him,  but  that  he  may  under- 
stand the  nature  of  a  promise  to  speak  the  truth :  and  he  is 
called  upon  to  decide  upon  the  reasonableness  of  the  objection 
upon  a  view  and  examination  of  the  witness.  We  must  take  the 
construction  of  this  clause  to  mean  that  if  the  Judge  sees  a 
witness  in  this  position  he  may  examine  him,  and  if  he  finds  that 
he  is  incompetent  to  be  examined  on  oath,  but  competent  to  make 
an  affirmation,  he  may  have  him  examined  under  the  Act  on 
affirmation  only. 

With  respect  to  J2.  v.  Lewis  (4),  and  the  observations  made  by 
myself  with  reference  to  this  statute,  and  by  His  Honour  Sir  W. 

(4)  Knox  8. 
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Ma/anvag,  I  said,  "  I  cannot  agree  that  infants  and  persons  incom- 
petent for  want  of  intelligence  are  included  in  the  section."  I  Rboina 
think  so  still.  But  in  this  case  His  Honour  said  that  the  child  p^^j^. 
had  sufficient  intelligence.  His  Honour  Sir  W.  Manning  in  the 
same  case  says,  "  Of  course  promises  could  not  be  made  under 
this  section  by  children  or  persons  incompetent  from  want  of 
understanding ;  the  only  thing  done  here  is  to  substitute  a  pro- 
mise for  an  oath.  Where  an  oath  could  not  have  been  taken  for 
want  of  imderstanding  before  this  Act,  the  same  objection  would 
still  apply." 

WiNDETER,  J.  In  this  case  a  child  was  produced  as  a  witness. 
Two  objections  might  have  been  made  to  the  evidence,  first,  on  the 
ground  of  defective  intelligence,  and  secondly,  on  the  ground  of 
want  of  religious  belief.  It  was  for  the  Judge  to  decide  whether 
she  was  competent  or  not,  and  he  decided  that  she  was  competent 
as  to  intelligence,  but  incompetent  as  to  religious  belief.  Under 
these  circumstances  he  allowed  her  to  make  a  promise  under 
40  Vict  No.  8,  sec.  3.  The  question  is,  Was  he  right  in  so  doing? 
I  am  of  opinion  that  he  was.  Having  been  held  to  be  competent 
as  to  intelligence,  her  age  became  immaterial,  and  she,  like  every 
other  witness,  became  competent  to  make  the  promise  under 
the  Act. 

As  I  understand  the  question,  no  doubt  would  arise  as  to  the 
admissibility  of  her  evidence,  if  counsel,  or  the  witness,  or 
the  prisoner  bad  objected  to  her  being  sworn;  but,  it  is  said 
that,  as  no  such  objection  was  made,  the  evidence  was  inadmis- 
sible. I  cannot  put  such  a  construction  on  the  Act  To  do  so 
would  be  to  defeat  its  remedial  object,  which  was  simply  to 
render  competent  as  witnesses  those  who  were  incompetent,  and 
those  who  objected  to  take  an  oath.  The  statute  provides  that 
the  promise  is  to  be  taken  when  the  witness  is  one  who  objects, 
or  who  might  be  reasonably  objected  to.  I  quite  agree  with  the 
learned  Chief  Justice  that  the  word  ''  object"  cannot  be  applied  to 
the  decision  by  the  Judge  as  to  the  competency  of  a  witness  to 
give  evidence.  But  I  do  not  think  that  the  statute  is  to  be  read 
as  if  it  required  that  the  evidence  should  be  objected  to  by  some 
(me.    I  think  its  meaning  is  that  the  evidence  is  to  be  taken 
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1882  under  a  promise,  when  the  witness  is  of  such  a  character  that 
Rboina  objection  might  be  reasonably  taken  to  her  competency  on  the 
oyj^  score  of  religious  belief.  It  cannot,  in  my  opinion,  be  a  condition 
precedent  to  her  promise  being  taken,  that  some  one  must  object 
to  her  competency.  If  it  were  so,  this  might  follow — An  unde- 
fended prisoner  calls  an  intelligent  aboriginal  as  a  witness.  The 
Judge  discovers  that  by  reason  of  defective  religious  belief  he  is 
incompetent  to  take  an  oath,  but  he  thinks  that  he  is  sufficiently 
intelligent  to  understand  the  promise  required  by  the  Act.  The 
witness  is  willing  to  give  evidence.  Nobody  objects  to  his  com- 
petency to  take  an  oath.  In  the  interests  of  justice,  in  order 
that  this  aboriginal  may  become  a  competent  witness,  the  absurd 
form  must  be  gone  through  of  the  Judge  telling  the  prisoner 
that  he  must  object  to  his  own  witness  giving  evidence  on  oath, 
or  he  must  tell  the  aboriginal,  who  does  not  understand  the 
nature  of  an  oath,  to  object  to  take  an  oath.  As  I  do  not  believe 
that  the  Legislature  ever  intended  such  an  absurdity  as  this,  I 
think  the  construction  which  I  have  put  on  the  Act  is  the  correct 
one. 

•  Conviction  upheld. 

Attorney  for  Crown:  The  Crown  Solicitor. 


Aug,  8.  LEE  and  Another  v.  CASTNER. 

Ecidtnce— Action  for  fraudulent    misrepresentation — Evidence  of  other  misrepn* 
sentations  admissible  to  show  fraud. 

An  action  was  brought  for  certain  false  and  fraudulent  representationa  by  which 
the  plaintiffs  were  induced  to  enter  into  a  contract.  Evidence  that  the  defend- 
ant had  made  other  false  statements  with  reference  to  the  lubject-matter  of  the 
contract  was  tendered  to  show  that  the  misrepresentationB  for  which  the  action 
was  brought  were  made  with  a  fraudulent  intent.    The  evidence  was  rejected. 

Held,  that  the  evidence  ought  to  have  been  received;  and  a  new  trial  was 
ordered. 

District  Court  Appeal.  The  particulars  of  the  plaintiffs 
claim  stated  that  the  defendant  was  possessed  of  a  certain  news- 
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paper  called  the  Castner'a  Monthly,  and  the  defendant,  by  falsely        1882 
and  fraudulently  representing  to  the  plaintiffs  that  the  subscribers        X4IB 
to  the  newspaper  were  more  numerous  than  they  really  were,  and    Qj^jji^^ 
amounted  to  5400,  induced  the  plaintiffs  to  enter  into  a  certain 
agreement  with  the  defendant  whereby  the  plaintiffs  purchased 
the  said  newspaper,  with  certain  book-debts,  and  goods,  for  600i., 
and  paid  the  same  to  the  defendant,  yet  the  defendant  had  not  as 
many  as  5400  subscribers  to  the  said  newspaper,  but  only  4796, 
as  the  defendant  then  well  knew,  whereby,  &c. 

Plea:  Not  guilty. 

The  action  was  tried  before  Mr.  D.  C.  Judge  Joaephaon.  Verdict 
for  the  defendant. 

It  appeared  that  the  defendant  sold  to  the  plaintiffs  his  interest 
in  Castner'a  Rural  Auatralian,  a  monthly  publication,  by  an  agree- 
ment in  the  following  terms:  —"I  have  this  day  sold  to  Messrs.  Lee 
and  Ross  (the  plaintiffs)  the  whole  of  my  right,  title,  and  interest 
in  Caatner'a  Monthly,  and  all  book  debts  belonging  thereto,  which 
amoimt  to  about  430!.,  they  to  receive  all  moneys  payable  on  said 
account,  for  the  sum  of  500{.  sterling,  and  all  wood-cuts  or  blocks 
on  hand,  the  unused  ones  at  9d.  per  square  inch,  and  the  used  ones 
at  a  valuation.    .    .    /* 

Evidence  having  been  given  for  the  plaintiffs  to  show  that  a 
representation,  as  stated  in  the  plaintiffs'  particulars,  had  been 
made,  and  that  that  representation  was  false,  evidence  was  tendered 
in  order  to  show  that  the  misrepresentations  were  made  fraudu- 
lently, that  the  defendant  had  made  other  misrepresentations  to 
the  plaintiffs  as  to  the  amount  and  value  of  the  wood-cuts  or 
blocks  mentioned  in  the  contract.  His  Honour  having  rejected 
this  evidence,  a  Rule  niai  for  a  new  trial  was  obtained  on  2nd 
June,  on  the  groimd  that  that  evidence  tendered  had  been 
wrongly  rejected. 

ScUomona,  Q.C.,  and  Bruce  Smith,  for  the  plaintiffs,  now 
moved  to  make  the  Rule  absolute.  They  cited  Huntingford  v. 
Mdaaey  (1),  and  Bldlce  v.  Albion  Life  Aaaurance  Company  (2). 

Rogera  appeared  to  show  cause. 

(1)  1  F.  &  F.  690.  (2)  4  C.P.D.  94;  48  L.J.,  C.P.  169. 
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1882  Sifi  J.  Martin,  C.J.    This  matter  is  too  plain  to  admit  of  doubt 

Lbe  The  plaintiffs  brought  an  action  in  the  District  Court  for  false  and 
CAsrasR.  fi^udulent  representation,  by  which  they  were  induced  to  purchase 
a  newspaper,  the  representation  being  that  the  subscribers  were 
more  numerous  than  they  really  were.  On  the  case  coming  on 
for  trial  the  plaintiffii  gave  evidence  showing  that  a  false  repre- 
sentation had  been  made.  They  called  other  evidence,  and  called 
evidence  in  confirmation.  The  plaintiffs  then,  having  shown  the 
falseness  of  the  representation  made,  and  which,  they  said,  induced 
them  to  enter  into  the  contract,  tendered  evidence  that  other  false 
statements  were  made  with  reference  to  the  contract.  The  Judge 
held  that  the  only  false  representations  admissible  in  evidence 
were  those  having  reference  to  the  number  of  subscribers.  I 
think  that  was  wrong.  Any  matter  which  bears  upon  this 
contract,  and  which  was  shown  to  be  false,  is  clearly  admissible 
in  evidence  to  show  whether  the  statement  made  was  made  by 
mistake  or  with  fraudulent  intent.  There  should  be  a  new  trial. 
Concurred. 

Ruie  absolute;  coats  of  first  trial  to  abide  the  event. 

Attorney  for  plaintiffs:  Dickson. 

Attorneys  for  defendant:  Oarmon  and  McLaugldvn, 
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STEPHEN  V.  DOYLE.*  2882 

*'  Imolvent  AeC*  (6  Vict,  No.  17),  sees.  8,  Zl—*' Having  the  effect  of  preferring''—      ~^     ~ 
Ultimate  result  is  test— Set-off—Costs.  "^ 

S.  beiog  embarrassed,  sold  to  D.,  then  a  creditor,  property  for  600/.  200/.  was 
paid  to  S.  at  once.  It  was  agreed  that  D.  should  pay  the  400/.  when  required, 
and  should  not  retain  or  set-off  S.'8  previous  debt  to  him.  Before  S.  became 
insolvent  D.  actually  paid  the  400/.  to  S.  The  old  debt  to  D.  remained  unpaid.  A  suit 
by  S.'s  official  assignee  to  set  aside  the  deed  as  a  preference  was  dismissed  with 
costs. 

Per  Manning,  P.J.  Where  the  official  assignee  has  a  full  opportunity  of 
investigating  suspicious  facts  in  the  Insolvent  Court,  there  is  no  reason  why  he 
should  not  pay  costs  if  unsuccessful  in  a  suit  in  Equity. 

Held  (on  appeal,  Manning,  P.  J.,  dub.)  that  whether  a  deed  has  the  "effect  of 
preferring*'  within  5  Vict.  No.  17,  sec.  8,  must  be  judged  by  its  uUimate  resiUt,  and 
not  by  the  fact  that  it  puts  the  creditor  in  a  position  to  prefer  himself. 

Held,  also,  (Faucstt,  J.,  duh.)  that  in  an  action  by  S.  for  the  400/.,  D.  could  not 
have  pleaded  a  set-off  of  his  old  debt,  and  consequently  could  not  have  set  it  off 
under  5  Vict.,  No.  17,  sec.  37,  if  S.  had  sequestrated  his  estate  before  the  400/. 
had  been  paid. 

This  was  a  suit  by  the  official  assignee  of  Daniel  Sheehy^ 
to  set  aside  a  conveyance  of  lands  at  WooUoomooloo  by  the 
insolvent  to  the  defendant,  on  the  ground  that  it  had  the  effect 
of  preferring  Doyle  to  the  other  creditors  of  Sheehy.    The  suit 

*  Reported  by  J.  T.  Lingen. 
N.8.W.R.,  Vol.  Uh.  Equity.  A 
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18S2       was  beard  before  Sir  W.  Manning,  P.J.,  and  a  juiy,  on  March, 


Stephen     1882;  and  on  the  20th  March  answers  were  given  by  the  jury  to 

Doyle,      c^rtahi  questions  asked  them  by  His  Honour.    On  the  27th 

March  His  Honour,  after  hearing  argument  on  the  question  of 

law,  dismissed  the  suit  with  costs  (1).    From  this  decision  the 

plaintiff  now  appealed. 

The  facts  of  the  case  were  as  follows: — Sheehy  was  possessed 
of  certain  property  mortgaged  to  a  large  extent.    He  was  already 
indebted  to  the  defendant  Doyle.    On  18th  April,  1878,  Sheehy 
conveyed  the  mortgaged  property  to  Doyle  for  an  expressed  con- 
sideration, 2502.     On  the  same  day  he  sold  a  machine  to  Doyle 
for  3502.     The  two  sums  together  made  6002.    Sheehy  deposed 
that  he  wanted  the  6002.,  and  that  it  was  agreed  that  2002.  should 
be  paid  down  at  once,  and  that  the  rest  should  be  paid  by  Doyle 
in  honouring    orders    drawn  upon  him  by  Sheehy.      Orders 
accordingly  for  the  payment  of  workmen's  wages  were  drawn 
upon  Doyle,  and  he  took  up  a  note  of  Sheehy.     In  this  way  the 
whole    balance  of    4002.  was  paid.      A  year  afterwards,   4th 
October,  1879,  Sheehy  sequestrated  his  estate.     This  suit  was 
brought  by  his  official  assignee  to  set  aside  the  deed  as  a  firaudu- 
lent  preference.    Certain  issues  were  sent  to  the  jury,  who  found 
that  Sheehy  was  insolvent  at  the  time  of  the  sale,  but  also  that 
the  sale  was  for  valuable  consideration.    In  the  course  of  the 
trial  evidence  was  given  that  Sheehy  wanted  6002.  and  sold  the 
property  and  the  machine  for  the  full  value  to  get  that  sum. 
There  was  also  evidence  that  2002.  was  so  paid  down,  and  that 
the  entire  consideration  of  6002.  was  actually  paid  by  Doyle  to 
Sheehy.    Although  Doyle  had  a  claim  outside  this  purchase,  he 
did  not  set  it  off  against  this  ti*ansaction.    He  made  no  deduction 
from  the  6002.  by  reason  of  any  previous  debt.     No  preference  in 
fact  did  he  obtain  as  the  result  showed,  and  as  the  jury  found. 

Gordon  and  Knox,  for  the  appellant  plaintiff — This  arrange- 
ment gave  Doyle  an  opportunity  of  preferring  himself  to  the  other 

(1)  On  the  question  of  costs  the  de-  that  the  official  assignee  had  already 

fendant's  counsel  cited  T^Ae^erv.  Tombs,  investigated  the  facts  during  the   ex- 

12   W.R.     512,     WriglU   v.    Howard,  amination  of  Doyle  and  Sheehy  in  the 

1.  S.  &;  St.  190,  205 ;  but  His  Honour  Insolvent  Court, 
preferred  to  rely  on  the  circumstance 
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creditors  of  Sheehy.  Sheehy  hands  over  property  to  his  creditor  1882 
Doyle,  receiving  only  200?.  down,  and  giving  credit  to  Doyle  for  Stephen 
the  remainder.  Though  Doyle  intended  to,  and  ultimately  did,  ..  ^• 
pay  such  remainder  to  Sheehy  in  cash,  and  consequently  did  in 
fact  obtain  no  advantage  over  the  other  creditors,  that  is  not  the 
test.  It  is  not  the  intention  of  the  parties  that  governs  questions 
arising  under  sec.  8  of  the  "  Insolvent  Act''  (5  Vict  No.  17),  but 
the  "  eflTect"  of  their  dealings.  And  that  "effect"  must  be  judged, 
not  by  the  actual  residt,  but  by  the  possible  result — ^by  the  use 
the  creditor  might  put  it  to,  though  in  the  end  he  does  not. 
Applying  this  test  it  is  easy  to  see  how  Doyle  might  have  obtained 
a  preference.  If  he  had  refused  to  pay  the  400i.  and  Sheehy  had 
sued  him,  Doyle  could  have  set  off  his  previous  debt,  or,  if  Sheehy 
had  become  insolvent  before  all  the  4002.  was  paid  him,  Doyle 
could  have  still  set  off  the  debts  and  paid  or  proved  for  the  bal- 
ance under  sec.  37.  As  was  said  by  Sir  A.  Stephen,  C.J.,  in 
SempUl  V.  Oriental  Bank  (2),  the  provisions  against  preferences 
**  would  be  easily  evaded,  if  a  creditor  might  receive  goods  on 
creddt,  as  on  a  purchase,  although  knowing  that  his  debtor  was 
insolvent,  and  then  (after  sequestration)  set  off  the  previous  debt 
against  the  assignee's  claim." 

[Sm  J.  Martin,  C.J.  If  in  an  action  by  Sheehy  for  the  4sOOL 
Doyle  could  set  off  his  previous  debt,  there  would  be  a  preference. 
But  if  he  could  not  plead  it  at  law  he  could  not  set  it  off  under 
sec.  37.  I  do  not  see  how  he  could  have  pleaded  the  set-off  here. 
The  contract  was  to  pay  the  4002.  immediately  Sheehy  asked  for 
it,  and  to  let  the  old  debt  stand  over.  Have  you  seen  Hutchinson 
V.  lUid  (3)?] 

That  was  an  action  for  unliquidated  damages,  and  Lord  Ellen- 
borough  intimates  that  if  it  had  been  for  a  liquidated  debt,  as 
Sheehy's  action  against  Doyle  would  have  been,  he  would  have 
thought  the  set-off  admissible.  But  the  evidence  here  shows  no 
binding  contract  on  Doyle  not  to  set  off  his  previous  debt. 

Salomons,  Q.C.,  and  (7.  J.  Manning,  for  the  defendant,  were  not 
called  upon. 

(2)   7  S.C.R.  68,  79.  (3)  3  Camp.  329. 

A2 


V. 

Doyle. 
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1882  Sir  J.  Martin,  C.J.,  stated  the  facts,  and  continued: — ^A  nice 

SraPHKN  point  was  raised  by  Mr.  Gordon,  that  though  in  the  result  there 
was  no  actual  preference,  yet,  as  only  200i.  was  paid  down,  if 
Sheehy  had  sued  for  the  remaining  400i.,  Doyle  could  have 
pleaded  the  set-off  of  his  previous  debt,  and  have  thus  got 
payment  of  it  in  full,  in  this  way  obtaining  a  preference  over 
other  creditors.  So  that  sec.  8  of  the  "  Insolvent  AcC^  was  violated 
by  a  deed  having  the  possible  effect  of  preferring  one  creditor  to 
others. 

That  raises  two  points — ^first,  whether  the  words  "  effect  of  pre- 
ferring" mean  the  ultimate  effect;  that  is,  whether  a  transfer 
resulting  in  a  preference,  or  the  placing  a  creditor  in  a  position  to 
prefer  himself  (whether  he  in  fact  does  so  or  not)  is  fatal  to  the 
deed.  Mr.  Gordon's  contention  was  that  the  actual  result  is 
nothing — the  possibility  of  obtaining  a  preference  is  sufficient.  On 
the  first  point,  it  appears  to  me  that  the  effect  of  the  transfer 
must  be  judged  by  the  fact  of  its  ultimately  producing  a  prefer- 
ence or  not> 

In  this  case  the  price  was  to  be  paid  in  cash — ^no  part  of  it  by 
an  old  debt.  There  was  no  preference  in  that,  even  supposing? 
that  we  adopted  Mr.  Gordon's  method  of  interpretation.  We 
could  not  in  such  a  case  regard  the  transaction  as  putting  Doyle 
in  a  position  to  prefer  himself.  If  Sheehy  had  sued  Doyle  imme- 
diately after  the  conveyance,  and  Doyle  had  pleaded  set-off,  a 
replication,  that  he  was  to  pay  cash,  woidd  be  an  answer  to  the 
plea.  As  set-off  could  not  be  pleaded,  my  conclusion  for  that 
reason  also  is  against  the  plaintiff. 

Faucett,  J.  At  the  time  the  deed  was  executed  the  price 
was  a  fair  one,  and  it  was  actually  paid  in  full  within  three 
months  afterwards.  Doyle  obtained  no  preference,  for  his  old 
debt  remained  impaid,  and  was  not  a  penny  lessened  by  this 
transaction.  It  is  contended  that  the  proper  construction  of  the 
8th  section  is  that  a  person  who  is  placed  in  a  position  to  give 
himself  a  preference,  though  he  does  not  in  fact  do  so,  comes 
within  the  Act.  That  is  putting  words  into  the  Statute  which 
are  not  there.  A  transaction  which  might,  though  it  does  not, 
give  a  preference,  cannot  be  within  the  meaning  of  the  words 
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"having  the  effect  of  preferring."     The  section  does  not  say,        1882 
"  being  put  into  the  position  of  being  able  to  take  an  advantage."     Stephbk 
How  is  the  estate  affected  here?   Doyle  gets  nothing  towards  his      dqyle 
debt  by  the  transaction.    "  Having  the  effect"  means  having  the 
effect  of  preferring  in  the  case  of  an  insolvency.  What  idtimately 
follows  is  the  test  of  the  transaction. 

As  to  the  question  of  set-off,  I  feel  uncertainty.  In  Hutchinson 
V.  Beid  (4),  the  principal  count  was  for  not  accepting  a  bill  of  ex- 
change for  the  price  of  some  nun.  The  action  was  commenced 
before  the  date  on  which  the  bill,  if  given,  woidd  have  fallen  due. 
At  that  time  the  plaintiff  could  not  in  that  action  recover  on 
the  common  counts :  the  time  for  credit  had  not  expired ;  there 
was  no  debt  due  to  the  plaintiff,  and  therefore  there  could  be  no 
set-off.  It  was  in  fact  an  action  for  unliquidated  damages.  Could 
set-off  be  pleaded  in  this  case  ?  I  take  it  from  the  evidence  and 
the  finding,  that  at  the  request  of  Sheehy  this  400Z.  was  held — 
not  ear-marked — ^unpaid  by  Doyle  under  a  distinct  agreement 
that  he  should  pay  the  orders  of  Sheehy.  I  am  disposed  to  think 
that  if  set-off  were  pleaded,  that  would  be  an  answer  to  it  by  way  of 
replication ;  it  would  be  said  that  the  4002.  was  held  back  for  a 
special  purpose.  I  agree  with  the  Chief  Justice  on  this  point, 
though  with  some  doubt. 

Sm  W.  Manning,  J.  There  was  no  dispute  as  to  the  contract 
that  the  400i.  should  be  available  at  the  call  of  the  insolvent. 
The  jury  also  found  that  there  was  no  contemplation  of  the  sur- 
render of  his  estate ;  Sheehy  intended  going  on  hoping  to  recoup 
himself  out  of  his  contracts.  The  parties  never  contemplated  set- 
off. It  is  like  the  case  when  a  bank  takes  a  fresh  security  to  pay 
some  particular  amoimt,  and  says  it  is  nothing  to  do  with  the  old 
debt.  No  set-off  would  be  applicable  in  that  case,  nor  is  it  in 
this. 

As  to  the  other  point,  I  am  not  satisfied  that  the  transaction 
depends  upon  its  ultimate  effect.  I  doubt  whether,  if  it  had  been 
possible  to  avail  himself  of  the  set-off,  Doyle  would  not  have 
been  within  the  Aci  If  the  agreement  had  been  that  the  money 
might  be  kept  back  with  the  option  to  the  purchaser  to  set  it  off 

(4)   3  Camp.  329. 
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1882       in  case  of  insolvency,  I  think  that  would  have  been  a  preference 
Stephen     within  the  Statute. 
DoYLK.  Appeal  dismissed  with  costs. 

Solicitors  for  the  plaintiff:  Oannon  <fr  M'Latighlin. 
Solicitor  for  the  defendant :  S.  C,  Brown, 


Dec.  15.  CARTER  v.  SINCLAIR  and  Wipb.^ 

^'Married  Women's  Properly  Aet"^  Liability  of  husband  for  wtfe's  breaches  of  trust 

before  marriage. 

In  a  suit  against  husband  and  wife  for  breaches  of  trust  committed  by  the  wife 
before  marriage, 

HeJdf  a  husband  is  liable  for  such  breaches  of  trust. 

Held,  also,  that  sec.  12  of  the  '* Married  Women's  PropeHy  Act'*  (42  Vict  No.  11), 
does  not  limit  such  liability  to  the  extent  of  the  assets  he  reoeiyed  on  the 
marriage. 

Qucere,  does  the  Act  apply  to  suits  in  Equity. 

This  was  a  suit  against  a  female  trustee  and  her  husband  for 
an  account  and  repayment  of  moneys  received  by  her  as  trustee 
whilst  unmarried,  and  appropriated  to  her  own  use.  The  husband 
by  his  statement  of  defence  alleged  that  he  was  married  in  1882, 
and  submitted  that  he  was  only  liable  (if  at  all)  in  respect  of  the 
assets  mentioned  in  the  "Married  Women's  Property  Act"  sec 
15  (1).    The  cause  now  came  on  on  motion  for  decree. 

Lingen,  for  the  plaintiff — A  husband  is  liable  for  his  bride's 
breaches  of  trust :  Palmer  v.  Wakefield  (2).  [SiR  W.  Manning, 
P.J.  In  that  case  the  husband  seems  to  have  adopted  his  wife's 
breaches  of  trust.]  At  any  rate  equity  looks  upon  money  due 
under  a  breach  of  trust  as  a  simple  contract  debt:  Lewin  on 
Trusts,  p.  189,  7th  ed.  The  "Married  Wom^s  Property  Act" 
does  not  affect  this  case.    The  preamble,  "Whereas  it  is  desirable 

*  Reported  by  J.  T.  Lingen. 
(1)  42  Vict.  No.  11 ;  2  01.  Stat.  1410.  (2)  3  Beav.  227. 


VOL.  ra.]  CASES  m  equity. 

to  assimilate  as  far  as  practicable  the  statute  law  of  this  colony  1882 
relating  to  property  and  contract,  so  far  as  relates  to  married  Cartbr 
women,  to  the  statute  law  of  England"  shows  its  object  is  to  sinclaib 
amend  the  position  of  women  only.  Any  benefits  given  in  the 
Act  to  the  husbands  must  be  therefore  construed  strictly.  The 
limitation  of  his  former  liability  by  sec.  12  must  therefore  be  con- 
fined to  actions  at  law,  for  the  words  "  action,  plea,  judgment," 
&c,  do  not  apply  to  a  suit  in  equity.  The  Legislature's  intention 
was  to  amend  the  procedure  at  Law,  which  was  most  unjust  to  mar- 
ried women,  whilst  on  the  other  hand  Equity  required  no  amend- 
ment in  that  respect.  The  point  has  not  been  decided  in  England, 
for  there  the  distinction  between  "suit"  and  "action"  was  abol- 
ished by  the  "  Judicature  Act''  within  little  more  than  a  year 
after  the  passing  of  the  ''Married  Women's  Property  Act 
Amending  Act  of  1874"  (3),  which  for  the  first  time,  in  its  2nd 
section,  enacted  this  .peculiar  form  of  limiting  the  husband's 
liability. 

A,  H.  Simpson,  for  the  husband — Our  Act  is  compounded  of 
the  English  Acts  of  1870  and  1874,  with  some  slight  variations. 
The  first  Act  took  away  the  husband's  liability  altogether,  the 
second  restored  it  in  this  limited  form.  Then  came  the  **  Judica- 
ture Act'*  Last  in  date  is  our  Act,  which  in  its  preamble  expresses 
a  desire  to  assimilate  our  law  to  that  of  England.  This  breach  of 
trust  is  a  simple  contract  "debt:"  it  is  a  liability  in  equity  to 
repay  money.  The  fact  that  the  creditor  enforces  his  remedy  in 
equity  instead  of  law  cannot  affect  the  liability  of  the  debtor. 
Under  the  "  Equity  Act"  of  1880,  this  Court  may  decide  a  purely 
legal  question,  so  that  creditors  by  instituting  a  "  suit"  for  money 
had  and  received  might  defeat  the  statutory  protection  given  to 
the  husband.  Although  the  section  does  not  use  terms  applicable 
to  equitable  procedure,  yet  equity  will  follow  the  law  as  it  did 
under  the  Staivie  of  Limitations. 

Lvngen  in  reply — Equity  will  not  follow  the  law  if  there  is  an 
equitable  reason  for  adhering  to  her  own  practice.    Here  the 
protection  of  the  cestuis  que  trustent  is  such  a  reason.     This 
(3)  37  &  38  Vict.  c.  60. 


]  CASES  IN  EQUITY.  [N.  S.  W.  K. 

1882        Court  will  not  deprive  them  of  their  remedy  against  the  husband 
Gabtbr     ^f  ^  female  trustee  where  the  Act  has  not  expressly  done  so. 

V, 

Sinclair.  Sir  W.  MANNING,  P.J.  I  feel  great  difficulty  in  deciding  this 
case,  and  should  be  glad  if  it  is  taken  to  the  Court  of  Appeal  I 
do  not,  however,  see  that  the  section  protects  the  husband  in  the 
case  of  "equitable"  debts  of  his  wife.  None  of  its  terms  are 
applicable  to  a  suit  in  equity,  and  I  cannot  therefore  depart  from 
the  former  practice  of  this  Court. 

Declare  that  the  husband/s  liahUity  is  not 
limited  by  the  "Man^ied  Women's  Property 
Act''  0/1878. 

Solicitors  for  plaintiffs;  Pigott  &  Trickett. 
Solicitor  for  defendants:  J.  F.  Fitzhardinge. 


MARGARET  SERISIER  v.  NARCISSE  MULLER  and  Othebs. 

This  was  a  special  case  stated  for  the  opinion  of  the  Court  pur- 
suant to  16  Vict.  No.  3,  and  stated  as  follows : — 

1.  Jean  Emile  Serisier  duly  made  and  executed  his  will  in 
writing,  bearing  date  the  4th  June,  1879,  in  the  words  and  figures 
following : — "  This  is  the  last  will  and  testament  of  me,  Jean 
Emilie  Serisier,  formerly  of  Dubbo,  but  now  of  Sydney,  in  the 
Colony  of  New  South  Wales,  general  storekeeper.  I  give,  devise, 
and  bequeath  to  my  trustees  hereinafter  named,  the  whole  of  my 
real  and  personal  estate  upon  trust  to  pay  to  my  wife,  Margaret 
Serisier,  one  quarter  of  the  rents  and  profits  of  my  real  and 
personal  estate  for  her  lifetime,  should  she  remain  my  widow; 
but  in  the  event  of  my  said  wife  contracting  marriage  within 
eighteen  months  after  my  decease,  then  I  direct  my  trustees  to 
pay  to  my  said  wife  only  one-sixth  of  the  rents  and  profits  of  my 
said  estates  for  her  life,  free  from  the  debts,  contracts,  or  engage- 
ments of  any  husband  she  may  intermarry.     I  direct  my  said 
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trustees  to  invest  all  my  personal  estate,  and  also  the  rents  and  1882 
profits  of  my  real  estate  in  either  real,  bank,  or  Government  Serisier 
securities,  and  pay  so  much  as  they  shall  think  proper  to  my  said  j^^y^^^j^ 
wife  (to  be  decided  by  a  majority  of  votes  in  writingj  for  the 
education  and  maintenance  of  my  children  until  the  youngest 
child  shall  attain  the  age  of  twenty-one  years,  and  on  the  youngest 
of  my  said  children  attaining  the  age  of  twenty-one  years,  then  I 
direct  the  whole  of  my  estate  to  be  divided  between  my  wife,  if 
living,  and  the  whole  of  my  children  or  their  heirs,  share  and  share 
alike,  the  heirs  of  any  of  my  said  children  to  be  entitled  to  their 
parents'  share  only.  And  I  hereby  authorise  and  direct  that  my 
wife  shall  have  power  and  authority,  if  she  shall  think  proper 
during  her  widowhood,  to  sell,  dispose  and  convey  any  part 
or  portion  of  my  real  and  personal  estate,  and  that  she  and  my 
said  trustees  have  power  to  assign  and  convey  the  same  to  any 
purchaser  and  give  receipts  and  discharges  for  the  same.  And 
I  hereby  declare  that  if  any  of  my  said  trustees  hereinafter  named 
shall  die  or  become  unwilling  or  unable  to  act  as  trustee  of  this 
my  will,  it  shall  be  lawful  for  the  surviving  or  continuing  trustee 
or  trustees,  with  the  consent  in  writing  of  my  two  eldest  children, 
to  appoint  any  fit  person  or  persons  to  be  a  trustee  or  trustees  in 
the  place  and  stead  of  such  trustee  so  dying  or  becoming  imwiUing 
or  unable  to  act,  and  that  every  new  trustee  or  trustees  so  ap- 
pointed shall  have  the  same  powers  as  if  they  had  been  originally 
appointed  under  this  my  will.  And  I  appoint  my  said  wife, 
Margaret  Serisier,  guardian  of  my  said  children  and  sole  executrix 
of  this  my  will ;  and  my  said  wife,  Narcisse  Muller,  of  Dubbo, 
in  the  colony  aforesaid,  publican,  and  James  Holmes,  also  of  Dubbo, 
bank  manager,  trustees  of  this  my  wiU." 

2.  The  said  Jean  Emile  Serisier  died  on  the  tenth  day  of 
February,  1880,  without  having  revoked  or  altered  the  said  will, 
leaving  him  surviving  the  plaintiff  (his  widow)  and  five  children. 
All  the  children  are  infants  except  the  eldest,  who  is  of  the  age  of 
twenty-three  years. 

3.  The  plaintiff  and  defendant  Narcisse  Miller  accepted  and 
acted  in  the  execution  of  the  trusts  of  the  said  will,  the  said 
James  Holmes  disclaimed  the  trusts  of  the  said  will,  and  no  new 
trustee  has  been  appointed  in  his  stead. 


10  CASES  IN  EQUITY.  [N.  a  W.  R. 

1882  4.  The  said  will  was  duly  proved  in  this  Honourable  Court  in 

Sbrisier    ^ts  Ecclesiastical  Jurisdiction,  on  the  14th  day  of  September,  1880, 
Mir^Mi.     ty  the  plaintiff ;  and 

5.  The  period  of  eighteen  months  mentioned  in  the  said  will 
has  elapsed  and  the  plaintiff  has  not  married  again. 

6.  The  plaintiff  and  the  defendant  as  such  trustees  as  aforesaid 
acting  in  pursuance  of  the  powers  conferred  upon  them  by  the 
said  will  have  sold  a  certain  portion  of  the  said  real  estate,  and 
have  contracted  with  divers  persons  for  the  sale  of  certain  other 
portions  of  the  same,  on  the  condition  that  the  same  shall  be  paid 
for  by  instalments,  and  that  when  the  whole  of  such  instalments 
shall  be  fully  paid  the  said  trustees  shall  convey  the  said  portion 
to  such  persons  respectively. 

The  questions  submitted  for  the  opinion  of  the  Court  are: — 

1.  Whether  in  the  event  of  the  plaintiff  marrying  again  she 
will  forfeit  all  interest  under  the  said  will,  or  will  be  entitled  to 
one-fourth,  or  some  and  what  share  of  the  rents  and  profits  of  the 
real  and  personal  estate  of  the  said  testator. 

2.  Whether  the  plaintiff  will  be  entitled  to  an  equal  or  some 
and  what  share  of  the  testator's  estate  on  the  youngest  child 
attaining  the  age  of  twenty-one  years,  whether  she  shall  have 
married  in  the  meantime  or  not. 

3.  Whether  the  plaintiff  is  entitled  to  a  proportion  of  the  rents 
and  profits  and  interest  of  the  testator  s  real  and  personal  estate 
for  the  maintenance  and  education  of  the  testator's  children  until 
the  youngest  of  such  children  shall  attain  the  age  of  twenty-one 
years,  whether  in  the  meantime  plaintiff  shall  have  married  or 
not. 

4.  Whether,  in  the  event  of  the  plaintiff  marrying  again,  she 
and  the  defendant,  Narcisse  Muller,  can  complete  the  said  con- 
tracts of  sale  to  the  purchasers  of  the  testator's  real  estate,  and 
convey  the  said  lands  to  them  on  payment  of  the  balance  of  the 
purchase-money  after  the  plaintiff's  marriage. 

5.  Whether,  in  the  event  of  the  plaintiff  marrying  again,  the 
plaintiff  and  the  defendant  Narcisse  Muller,  or  either  of  them,  or 
the  trustees  or  trustee  for  the  time  being  of  the  said  will,  can 
sell  and  convey  the  remainder  of  the  real  estate  of  the  said 
testator. 
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Owen,  Q.C.,  Coghlan  and  EdmundSy  for  the  respective  parties.        ^B82 

Seribisr 

The  Primaey  Judge.  This  will  is  exceedingly  ill-drawn,  and  mdxIbe. 
cannot,  as  regards  the  provision  for  the  testator's  widow,  be  read 
according  to  the  precise  letter  without  absurdity  or  without  viola- 
tion of  the  intention  which  may  be  said  to  rise  above  the  words  of 
the  draughtsman.  Bead  literally,  it  gives  the  widow  one-fourth  of 
the  income  of  the  testator's  estate  up  to  the  end  of  eighteenmonths, 
subject  to  a  reduction  to  one-sixth  if  she  should  marry  within 
that  period,  after  which  she  would  have  one-sixth  for  her  life,  or, 
under  a  subsequent  clause,  until  the  youngest  of  the  testator's  five 
children  should  attain  the  age  of  twenty-one  years,  but,  if  she 
shoidd  fail  to  marry  within  that  time,  she  would  be  deprived  of 
aU  share  in  the  income.  The  testator  is  thus  made  to  hold  out  a 
premium  on  prompt  marriage,  and  a  penalty  on  failure  therein, 
The  testator  cannot  have  meant  this,  but  must  have  intended  to 
impose  a  penalty  on  hasty  remarriage  by  a  reduction  to  one-sixth, 
as  contrasted  with  one-fourth,  if  she  should  not  remain  his  widow 
for  the  decent  period  of  eighteen  months.  The  only  difficulty 
is  as  to  whether  and  how  far  the  Court  can  correct  the  precise 
words  of  direction  to  the  trustees  so  as  to  give  them  a  reasonable 
operation,  and  so  as  to  give  effect  to  what  the  Court  gathers  to 
have  been  the  true  intention  of  the  testator. 

It  is  proposed  by  Mr.  Owen,  for  the  widow,  that  considerable 
liberty  should  be  taken  with  the  words  so  as  to  give  such  opera- 
tion, and  no  argument  to  the  contrary  has  been  offered  on  the 
part  of  the  trustees,  or  of  the  one  child  of  the  testator  who  is  of 
age,  or  of  the  guardian  ad  litem,  who  appears  for  the  infant 
children.  The  matter  being  before  me  under  a  special  case, 
stated  by  all  parties  having  interest,  I  have  the  same  powers  as 
on  the  ordinary  hearing  of  a  suit  and  can  determiue  conclusively 
between  all  parties.  I  have  given  the  question  such  considera- 
tion as  I  think  sufficient,  and  am  of  opinion  that  I  can  and  ought 
to  make  the  following  decree  and  declaration: — I  decide  and 
declare  that  the  provision  now  under  attention  shall  be  read  as  if 
it  ran  as  follows,  that  is  to  say,  "upon  trust  to  pay  to  my  wife 
Margaret  Serisier,  one-quarter  of  the  rents  and  profits  of  my  real 
and  personal  estate  for  her  lifetime,  if  she  shall  have  remained  my 
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1882        widow  for  eighteen  months  after  my  death,  but  in  the  event  of 
Sbrisibe    ^^^  contracting    marriage   within    eighteen    months  after  my 
Muu.BR.     ^®<5ease,  then  I  direct  my  trustees  to  pay  my  said  wife  only  one- 
sixth  of  the  rents  and  profits  for  her  life." 

This  interpretation  is  helped  by  the  word  "  only,"  which  the 
testator  used  with  reference  to  the  income  on  remarriage  within 
eighteen  months,  as  it  indicates  that  his  wife  should  have  more  if 
she  did  not  marry  within  the  prescribed  time.  It  is  also  helped 
by  the  idtimate  distribution  clause  which  gives  the  wife  an  equal 
share  in  the  corpus  of  the  whole  estate,  without  reference  to  the 
question  of  her  remarriage  or  otherwise,  and  also  by  the  pro- 
vision for  payment  to  her  of  maintenance  and  education  money 
for  the  children  without  reference  to  such  event.  As  regards  the 
question  of  provision  for  the  maintenance  and  education  of  her 
children,  I  do  not  see  that  any  difficulty  arises  out  of  the  pro- 
vision for  the  widow.  The  former  provision  must  have  reference 
to  the  balance  of  income  after  deducting  the  proportion  given  to 
the  wife.  It  seems  to  me,  moreover,  that  it  will  be  proper  that  a 
third  trustee  be  appointed  in  the  place  of  the  one  who  has  dis- 
claimed, because  the  testator  provides  that  the  allowance  for 
maintenance,  &c.,  shall  be  decided  on  by  the  votes  of  the  ma- 
jority of  the  trustees,  he  having  named  three. 

As  regards  the  coi*pu8  of  the  estate  it  is  dear  that  on  the 
youngest  child  coming  of  age  the  whole  is  to  be  divided  between 
the  widow,  if  then  alive,  and  the  testator's  five  children,  and  the 
issue  of  such  of  them  as  shall  then  have  died,  in  equal  shares,  thus 
giving  to  the  widow  and  each  child  then  living,  or  the  issue  per 
stirpes  of  any  deceased  child,  equal  shares ;  equal  shares  in  case 
the  widow  shall  be  then  alive,  or  giving  the  estate  equally  to 
these  children  or  their  issue  per  stirpes  in  the  contmry  event. 
Upon  the  majority  of  the  youngest  child  the  widow's  intended 
life  income  under  the  earlier  clause  will  either  have  ceased  by 
reason  of  her  prior  death,  or  will  be  extinguished  by  and  will 
merge  into  the  distribution  of  the  corpus  and  her  share  in  it. 

The  question  as  to  the  powers  to  sell  the  testator's  real  or 
personal  estate  is  somewhat  embarrassed  by  the  fact  that  my 
decision  on  the  special  case  might  not  be  accepted  by  any  pur- 
chaser under  the  power,  however  clearly  it  may  bind  the  parties 
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before  me.    Subject  to  this  I  decide  as  follows : — (1.)  That  so       1882 
soon  as  the  youngest  child  shall  have  come  of  age  the  trustees 
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may  sell  the  whole  of  the  unrealised  estate  of  the  testator,  so  as  yf^\^ 
to  make  it  available  for  distribution,  unless  the  parties  being  all 
competent  should  agree  to  a  partition  of  any  unsold  part.  (2.)  That 
during  Mrs.  Serisier's  widowhood,  but  not  afterwards,  she  has 
power  independently  of  her  trustees  to  sell  any  of  the  real  or 
personal  estate.  (3.)  That  the  trustees  have  only  power  to  con- 
vey what  she  has  sold,  but  that  such  power  will  remain  after 
Mrs.  Serisier's  supposable  remarriage  in  respect  of  any  complete 
contract  or  sale  previously  made  by  her.  (4.)  That  after  her  re- 
marriage no  power  to  sell  will  exist  until  the  youngest  child  shall 
come  of  age.  I  have  written  upon  the  special  case  my  answers 
to  the  several  questions  submitted  to  me  in  accordance  with  my 
reasons  and  declarations  now  stated. 


In  re  christian  and  OraERS.  Dec^. 

IrifanU — Past  and  future  maintenance — Allowance  beyond  provision  made  by  will. 

The  testator  devised  a  farm  to  his  eldest  son  S.  E.  C.  in  fee,  but  if  he  should 
die  under  the  age  of  twenty-one  without  issue,  then  to  such  oUier  son  as  should 
first  attain  that  age ;  and  he  empowered  his  trustees  to  let  the  farm  and  to  apply 
the  rent  in  keeping  the  farm  in  repair,  and  directed  the  residue  to  be  invested  and 
accumulated  for  the  benefit  of  the  son  who  should  ultimately  take  a  vested 
interest  in  the  said  farm ;  and  all  the  residue  of  his  property  he  left  to  trustees  in 
trust  to  pay  600/.  a  year  to  his  wife  for  her  separate  use,  and  hold  the  residue  and 
annual  income  in  trust  for  all  his  children  who  should  attain  twenty-one  years,  or 
being  daughters,  should  attain  that  age  or  marry;  and  the  testator  declared  that 
the  trustees  should  apply  half  or  some  less  share,  at  their  discretion,  of  the  shares 
to  which  any  child  might  be  entitled  to  in  expectancy,  towards  the  maintenance 
and  education  of  such  child. 

On  realisation  the  estate  produced  an  income  of  720/.  a  year. 

Upon  petition  of  widow  and  seven  infant  children,  praying  for  increased  provi- 
sion for  maintenance  and  education  of  infants,  an  order  was  made  increasing 
allowances  to  the  infants,  and  directing  that  the  income  from  the  farm  should  be 
applied  to  the  maintenance  and  education  of  the  eldest  son. 

Minutes  of  decree. 

Petition.  This  was  a  petition  asking  inter  alia  for  the 
payment  of  an  increased  allowance  under  the  will  of  William 
Bassett  Christian  for  the  maintenance  and  education  of  his  seven 
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1882  infant  children,  who,  with  their  mother,  Mrs.  Alice  E.  Christian, 
j^^^'  were  the  petitioners.  The  petition  stated  that  the  testator. 
Christian.  William  Bassett  Christian,  made  his  will  on  the  3rd  of  November, 
1867,  and  thereby  appointed  George  Thornton  and  Mark 
Symonds  Christian  executors  and  trustees  of  his  will,  and  after 
certain  pecuniary  legacies  he  devised  his  farm,  Camboiroi,  to  the 
petitioner,  Sydney  Ernest  Christian,  in  fee,  but  if  the  said  Sydney 
Ernest  Christian  should  die  under  the  age  of  twenty-one  years, 
without  leaving  lawful  issue,  then  to  such  one  of  his  sons  who 
should  first  attain  the  age  of  twenty-one  years.  And  the  testator 
gave  all  the  rest  and  residue  of  his  real  and  personal  property  to 
his  trustees  in  trust  to  sell  the  same  and  convert  it  into  money 
and  invest  the  proceeds  in  certain  securities,  in  the  will  named, 
and  out  of  the  income  arising  therefrom  to  pay  to  his  wife 
the  sum  of  6001,  a  year  during  her  life  for  her  sole  and 
separate  use,  subject  to  the  said  annual  payment,  and  to  hold  the 
residue  of  the  trust  funds  and  the  income  arising  therefrom  in 
trust  for  all  his  children  who  should  attain  the  age  of  twenty-one 
years,  or  who  being  daughters  should  attain  that  age  or  marry, 
in  equal  shares;  and  the  testator  declared  that  the  trustees 
should  apply  the  half  or  such  less  part  as  they  should  think  fit 
of  the  annual  income  of  the  share  to  which  any  child  should  for 
the  time  being  be  entitled  in  expectancy  under  the  before 
mentioned  trusts  for  or  towards  the  maintenance  and  education 
of  such  child,  either  directly  or  by  paying  the  same  to  his  or  her 
guardian  or  guardians,  without  seeing  to  the  application  thereof 
or  requiring  any  accoimt  of  the  same;  and  the  testator  further 
provided  that  the  trustees  should  have  a  discretion  to  defer  the 
sale  of  his  real  and  personal  estate  for  a  period  of  five  years  after 
his  decease,  and  in  the  meantime  might  carry  on  any  station  or 
stations  in  which  the  testator  might  be  interested,  and  apply  the 
profits  to  arise  from  such  stations  in  like  manner  as  directed  of 
the  annual  income  of  the  investments  in  the  will  directed;  and 
the  testator  further  provided  that  the  trustees  should  have  power 
during  the  minority  of  the  son,  for  the  time  being  presumptively 
entitled  to  the  said  farm  of  Camboiroi,  to  lease  the  said  farm  for 
any  term  not  exceeding  seven  years  at  the  best  rent  that  could 
be  got,  and  expend  such  portions  of  the  rent  as  they  should 
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tliink  fit  in  keeping  or  maintaining  the  same  in  repair,  and  to        1882 
invest  the  surplus  thereof  as  before  directed  of  the  proceeds  of  his       /n  re 
estate  for  the  benefit  of  the  son,  who  should  eventually  take  a  Chrisxian. 
vested  interest  in  the  said  farm ;  and  the  testator  appointed  his 
wife  and  his  brother,  J.  B.  Christian,  guardian  of  the  infant 
children. 

2.  The  testator  died  14th  February,  1875,  leaving  his  widow  and 
seven  children,  all  infants,  him  surviving.  The  trustees  have  sold 
all  the  real  estate  with  the  exception  of  the  farm  of  Camboiroi 
specifically  devised,  and  have  invested  the  proceeds  according  to 
the  directions  of  the  testator. 

3.  The  income  at  present  derived  from  the  trust  estate,apart  from 
the  Camboiroi  farm,  amoimts  to  7202.  per  annum,  from  which  6001, 
has  to  be  deducted  for  the  annuity  to  Mrs.  Christian,  leaving  120{., 
half  of  which,  by  the  terms  of  the  will,  is  payable  for  the  main- 
tenance and  education  of  the  seven  children,  which  sum  is  quite 
insufficient  for  the  purpose. 

4.  Mrs.  Christian  is  desirous  of  sending  Sydney  Ernest  Christian 
to  an  English  public  school,  and  afterwards  to  an  English  Uni- 
versity, and  submits  that  the  whole  of  the  profits  of  the  Camboiroi 
farm  should  be  paid  to  her  for  his  future  maintenance  and  education, 
and  that  after  providing  for  the  said  yearly  sum  of  600!.,  the 
yearly  income  of  the  said  trust  property  up  to,  but  not  exceeding* 
the  sum  of  1202.  should  be  paid  to  her  for  the  maintenance  and 
benefit  of  her  said  children  other  than  Sydney  Ernest  Christian. 

5.  In  the  year  1876,  the  sum  of  10002.  was  paid  by  the  said 
trustees  to  Mrs.  Christian  for  the  maintenance  of  the  children, 
and  from  1877  to  1880  the  siun  of  8002.  has  been  paid  for  the  same 
purpose. 

6.  The  whole  of  the  said  sums  have  been  expended  by  Mrs. 
Christian  in  keeping  up  an  establishment,  and  in  the  maintenance 
and  education  of  her  children  in  accordance  with  their  position 
in  life,  and,  in  addition  to  such  expenditure,  she  has  incurred 
debts  to  the  amoimt  of  14002.  in  respect  of  the  maintenance  and 
education  of  the  children,  including  a  sum  of  11002.  advanced  for 
that  object  by  the  trustees.  At  least  10502.  has  been  expended 
on  the  education  of  Sydney  Ernest  Christian  during  the  last  seven 
years. 
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1882  And  the  petitioners  prayed: — 1.  That  the  sum  of  lOoOl.  might  be 

J^^       allowed  for  the  past  maintenance  and  education  of  Sydney  Ernest 
Christian.    Christian,  and  may  be  paid  out  of  the  sum  of  1400^.,  the  accumu- 
lated rents  of  Camboiroi  Farm. 

2.  That  the  respective  sums  of  65i.,  GoL,  601.,  601.,  501.  and  oOl, 
may  be  allowed  for  the  past  maintenance  and  education  of  the 
younger  children  out  of  the  shares  to  which  they  are  under  the 
will  presumptively  entitled. 

3.  That  the  rents  of  Camboiroi  Farm  and  the  annual  income 
of  the  presumptive  share  of  Sydney  Ernest  Christian  to  an  amount 
not  exceeding  200i.  a  year  may  be  applied  for  the  future  main- 
tenance and  education  of  Sydney  Ernest  Christian. 

4.  That  a  sum  equal,  on  the  whole,  to  120i.,  be  applied  for  the 
future  maintenance  and  education  of  the  younger  children  out  of 
the  shares  to  which  under  the  will  they  are  presumptively  entitled. 

5.  That  the  costs  of  all  parties  incidental  to  this  application 
may  be  paid  out  of  the  estate. 

Gordon,  Q.C.,  and  A.  H.  Simpson,  for  the  petitioners — ^The 
testator  evidently  thought  he  was  a  man  of  greater  property  than 
he  turned  out  to  be.  This  is  shown  by  the  bequest  of  an  annuity 
of  6001,  to  his  widow  for  her  sole  use.  She  need  not  spend  any 
portion  of  it  on  her  children.  And  that  leaves,  according  to  the 
strict  interpretation  of  the  wiU,  the  half  of  120i.,  i.e.  601.  a  year, 
for  the  maintenance  and  education  of  six  children,  even  supposing 
the  eldest  son  has  a  right  to  be  maintained  during  minority  out 
of  the  farm,  which  is  at  least  a  doubtful  interpretation  of  the  will 
The  Court  is  therefore  asked  to  grant  a  larger  sum  for  mainten- 
ance and  education,  and  to  do  what  the  testator  would  undoubtedly 
have  done  could  he  have  foreseen  how  small  the  income  would  be 
from  his  property.  There  is  authority  in  many  similar  cases  under 
Lord  Cranworth's  Act,  23  &  24  Vict.  c.  145,  sec.  26,  adopted  in 
this  colony  by  26  Vict.  No.  12,  sec.  62 :  In  re  Cotton  (1) ;  In  i*e 
Hodges,  Davy  v.  Ward  (2) ;  In  re  Colgan  (3). 

F.  Barton,  for  trustees  and  one  of  the  guardians — The  question 
is,  has  the  Court  poioer  to  grant  the  prayer  of  the  petitioner, 
(I)  1  Ch.  Div.  232.  (2)  11  Ch.  Div.  764.  (3)  19  Ch.  Diy.  305. 
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however  much  it  may  be  for  the  benefit  of  the  petitioners?       1882 
We  submit  that  to  grant  this  application  would  be  to  alter  the       /„^ 
whole  will,  simply  because  to  alter  it  would  be  beneficial    All  Chbmtian. 
the  cases  quoted  in  favour  of  this  application  have  been  cases  of 
controlling  a  discretion  vested  in  trustees  or  guardians. 

This  is  not  controlling  a  discretion,  but  creating  a  power  in 
the  teeth  of  the  words  of  the  wiU.  At  any  rate,  no  case  has  gone 
so  far  as  this,  and  the  trustees  are  justified  in  coming  to  the 
Court  to  oppose.  Even  the  case  most  relied  on  by  the  petitioners 
contains  a  dictum  which  is  quite  against  them:  In  re  Hodges  (4): 
— "  I  quite  agree  with  what  Mr.  Pearson  has  stated,  that  if  the 
amount  of  maintenance  is  limited,  and  it  is  provided  that  such 
maintenance  shall  not  exceed  a  certain  amount,  then  the  Court 
can  do  nothing." — "If  the  discretion  of  the  trustees  is  in  the 
opinion  of  the  Court  improperly  exercised,  the  Court  will  control 
that  improper  exercise."    (Judgment  of  Molina,  V.C,  at  p.  701). 

A,  H.  Simpson  in  reply. 

The  Pbimart  Judge.  In  this  case  I  am  in  a  position  to 
make  an  order  in  respect  of  the  maintenance  of  both  the  eldest 
son  and  the  younger  children.  As  to  the  facts,  I  will  confine 
myself  to  the  question  of  the  education  of  the  eldest  son  out  of 
his  estate,  and  the  maintenance  and  education  of  the  younger 
children  out  of  their  presumptive  shares. 

The  testator  in  this  case  was  a  gentleman  who,  according  to 
the  evidence,  lived  in  good  style,  the  usual  rate  of  which  was 
about  20002.  a  year  for  domestic  expenses.  He  had  station 
property,  of  which  the  returns  were  very  uncertain,  and  might 
be  very  much  larger  whilst  they  were  held  than  if  they  were 
realised  and  the  money  invested ;  and  the  testator  obviously, 
from  the  tenor  of  his  will,  conceived  that  he  was  leaving  his 
widow  and  children  property  of  more  value  than  it  turned  out  to 
be  upon  ultimate  realisation,  and  this  appears  from  two  facts : — 
First,  because  he  gives  the  widow  600Z.  a  year  for  her  solp  sup- 
port and  not  charged  in  any  way  with  the  duty  of  maintaining 
or  educating  her  seven  children,  and  it  now  turns  out  that  the 

(4)  11  Oh.  Div.  764. 
N.S.  W.R.,  Vol.  m.,  Eq.  B 


18  CASES  IN  EQUITY.  [N.  a  W.  R. 

^^g  whole  income  is  only  72()i.  independently  of  a  small  fann  left  to 
In  re  his  eldest  son,  and  also  because  the  trustees  are  limited  to  one 
half  of  the  balance  of  120!.,  i.e.,  less  than  10!.  a  year  each  for  the 
maintenance  and  education  of  the  seven  children.  I  think  also 
that  he  intended  his  children  to  be  maintained  and  educated  in  a 
proper  manner,  and  that  when  he  gave  his  widow  600f.  a  year 
his  intention  was  that  his  children  should  be  educated  in  accord- 
ance with  a  corresponding  position  in  life.  But  the  income  will 
be  very  far  from  adequate  to  provide  for  the  education  and 
maintenance  of  the  children  according  to  their  rank,  and  there- 
fore the  Court  will  be  very  anxious  to  do  all  it  can  consistently 
with  the  law  to  increase  the  allowance  for  maintenance  and  edu- 
cation, so  that  the  children  may  not  be  starved  with  respect  to 
education  in  order  that  they  may  have  a  few  more  pounds  when 
they  arrive  at  maturity.  The  Legislature  has  contemplated  such  a 
state  of  things  and  has  provided  for  it  by  26  Vict.  No.  12,  sec.  62 ; 
and  here  I  may  observe  that  the  order  cannot  be  made  in  the 
way  proposed  by  Mr.  Gordon,  that  is,  for  the  maintenance  of  an 
establishment  for  the  family.  I  cannot  make  the  order  in 
any  general  way  except  so  far  as  the  establishment  may 
be  kept  by  the  mother  for  their  maintenance  and  home 
education,  but  the  order  I  shall  make  will  be  an 
allowance  to  the  guardians,  leaving  them  responsible  to  the 
Court  for  the  due  performance  of  their  trust.  I  think  the  cases  cited 
justify  me  in  making  the  order,  both  in  respect  to  the  eldest  son's 
real  estate,  devised  to  him,  and  also  on  the  income  of  the  general 
estate  bequeathed  to  the  whole  family,  including  the  eldest  son. 
They  indicate  that  the  judges  have  carried  out  the  spirit  of  the 
law  to  the  fullest  extent.  Although  in  the  case  reported  in  the 
Law  Reports,  7th  Chancery  Division,  p.  754  {In  re  Hodges,  Daveyv. 
Ward)  the  learned  judge  said  that  as  the  amount  was  limited  by 
the  testator  the  Court  could  do  nothing,  still  in  a  later  case, 
InreColgan,reported  in  the  Law  Reports,  19th  Chancery  Division, 
p.  305,  the  Court  took  a  more  expanded  view,  and  said  that  the 
amount  ordered  for  the  maintenance  and  education  of  his  children 
by  the  testator  was  not  enough,  and  ordered  an  increase.  I  can 
understand  that  the  Court  would  be  chary  of  interfering  with  a 
fixed  allowance,  for  this  reason,  that  the  testator  has  the  power 
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of  disposing  of  his  property,  and  may  say,  "  I  think  1001.  a  year  1882 
is  sufficient  for  the  maintenance  and  education  of  the  children;  J^ 
therefore,  I,  who  have  the  disposal  of  my  estate,  will  give  that  as  CHMsnAif . 
being  sufficient/'  But  even  in  that  ease  the  Court,  being  satisfied 
that  it  would  be  of  more  benefit  to  the  children  to  have  better 
education  while  young,  would  take  upon  itself  to  enlarge  the 
allowance  though  fixed.  I  do  not  think  this  case  is  exactly 
similar  to  In  re  Hodges,  because  in  this  case  there  is  no 
amount  fixed — the  testator  has  not  in  so  many  words  said,  "I  think 
10!.  a  year  is  enough."  He  has  simply  said  one-half  of  the 
balance  of  the  income  after  payment  of  the  600!.  a  year  to  his 
widow,  on  the  assumption  that  that  would  be  sufficient  to  educate 
them  properly.  As  regards  the  eldest  son's  estate,  the  property 
is  devised  to  him  in  fee,  subject  to  his  attaining  the  age  of 
twenty-one,  but  if  he  does  not  do  so  the  property  goes  to  the 
next  son.  The  Court  in  fixing  the  term  of  twenty-one  years, 
intends  to  fix  the  period  at  which  he  shall  come  into  his  estate, 
and  not  to  deprive  him  of  any  interveniug  advantage  from  his 
estate,  because  there  is  a  contingency  on  which  it  may  go  over. 
Power  is  given  to  the  trustees  to  lease  the  property  for  the  best  rent 
obtainable,  and  they  are  to  provide  out  of  the  rents  for  keeping 
the  property  in  repair,  and  the  residue  is  to  be  invested.  I  think 
the  whole  of  this  income  is  according  to  the  will  to  be  accumulated 
until  the  eldest  or  other  son  has  attained  the  age  of  twenty-one. 
The  testator  evidently  thought  that  when  doing  this  he  was 
giving  his  eldest  son  enough  for  his  education  out  of  his  propor- 
tion of  the  general  estate.  As  it  turns  out  that  bis  share  from  the 
general  estate  will  be  insufficient  for  his  education,  I  feel  at 
liberty  to  order  that  the  income  from  the  land  devised  to  him 
shall  be  applied  to  his  education  and  maintenance.  Of  course  the 
Court  will  exercise  discretion,  but  under  the  circumstances  I 
think  the  prospective  income  of  the  real  estate,  whether  rent  or 
interest  from  accumulations,  may  go  for  the  maintenance  and 
education  of  this  son,  limited  to  a  sum  of  200!.  a  year.  The 
guardians  will  be  bound  to  see  it  is  applied  in  that  way.  I  think 
however  it  would  be  right  to  follow  the  course  pursued  In  re 
Colga/a  and  to  make  his  interest  in  the  general  estate  responsible 
for  the  amounts  that  fnay  have  been  taken  out  of  the  rents  that 
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1882  have  been  ordered  to  be  accumulated,  so  that  if  he  should 
jf^re  ^^^  under  the  age  of  twenty-one  years,  the  next  son  on 
OHBisTiAir.  attaining  that  age,  could  be  placed  in  the  same  position  as  if 
there  had  been  no  disturbance  of  the  will  by  my  order.  Then  as 
regards  the  other  children,  it  is  quite  plain  that  the  provision 
made  for  their  maintenance  and  education  is  quite  insufficient 
It  is  equally  dear  that  the  widow  is  not  bound,  except  by  ties  of 
affection,  to  provide  anything  out  of  her  income  for  the  main- 
tenance and  education  of  these  children.  I  think  it  is  my  duty  to 
hold  that  the  whole  of  the  income,  after  payment  of  the  50001., 
shall  be  applicable  to  the  maintenance  and  education  of  the 
children. 

As  regards  past  maintenance,  the  Court  has  full  power  to  make 
an  order,  but  it  is  impossible  to  dispose  of  the  questions  raised  by 
the  petition  on  the  present  materials  before  the  Court. 

I  think  the  trustees  were  quite  right  in  declining  to  make  any 
increase  of  allowance,  and  in  appearing  here  by  consent  They 
could  not  possibly  consent  unless  I  made  an  order.  They  could 
not  pay  a  single  sixpence  for  the  maintenance  of  the  eldest  son 
beyond  the  one  half  of  the  general  income  which  remained  after 
the  payment  of  the  600!.  a  year  to  the  widow.  And  it  is  now 
not  to  be  their  act,  but  the  act  of  the  Court  under  the  statute. 
This  is  a  final  order  to  the  extent  to  which  it  goes,  unless  it  is 
appealed  against.  As  to  the  other  portions  of  the  petition,  I 
adjourn  them  for  inquiry  in  Chambers  as  to  necessary  facts, 
evidence  to  be  taken  viva  voce.  The  payments  must  be  made  to 
both  guardians.  The  costs  in  this  matter  as  between  solicitor  and 
client  will  have  to  come  out  of  the  estate. 

Minutes  of  Dbcrke. 

His  Honour  being  of  opinion  that  it  is  fit  and  proper  and  for  the  benefit  of  the 
above-named  infants  that  the  aUowance  directed  by  the  said  wiU  to  be  made  for 
the  maintenance  and  education  of  the  said  infants  should  be  increased,  and  it 
appearing  that  the  above-named  Sydney  Ernest  Christian  is  presumptively  entitled 
and  will  become  absolutely  entitled  under  the  said  will  on  his  attaining  the  age 
of  twenty-one  years  to  the  farm  of  Camboiroi  in  the  petition  mentioned,  and  to 
the  income  thereof  from  the  day  of  the  death  of  the  said  testator,  but  that  the  said 
income  arising  and  to  arise  therefrom  Lb  not  in  the  meantime,  by  the  terms  of  the 
said  will,  applicable  for  the  maintenance  and  education  of  the  said  Sydney  Ernest 
Christian :  Order  as  foUows  : — 

1.  That  the  rents  of  the  said  Camboiroi  farm  and  the  annual  income  from  the 
accumulated  rents  from  the  same,  and  the  annual  income  of  the  presumptive  share 
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of  the  said  Sydney  Ernest  Christian  in  the  residuary  estate  of  the  testator,  William  18S2 

Bassett  Christian,  to  the  amount  of  200^.  per  annum,  subject  to  the  said  rents  and  ■ 

income  sufficing  for  the  same,  be  allowed  for  the  maintenance  and  education,  or  for         ^n  re 
the  maintenance  and  advancement  of  the  said  Sydney  Ernest  Christian  from  the    O^^^^stian, 
fourteenth  day  of  April  last,  and  be  paid  by  George  Thornton  and  Mark  Symons 
Christian  to  the  said  Emma  Christian  and  John  Bassett  Christian,  the  guardians 
of  the  said  Sydney  Ernest  Christian  during  his  minority  or  until  further  order,  by 
equal  quarterly  payments. 

2.  That  the  annual  income  of  the  shares  of  the  estate  of  the  said  testator  to 
which  the  said  Alice  Erline  Christian,  Ethel  Beatrice  Christian,  Ida  Christian, 
Mary  Maud  Christian,  Joseph  Beresford  Christian,  and  William  Christian,  are 
entitled  under  the  will  to  an  amount  not  exceeding  100/.  per  annum  be  allowed  for 
their  maintenance  from  the  14th  day  of  April  last,  and  be  paid  by  the  said  George 
Thornton  and  Mark  Symonds  Christian  as  such  trustees,  as  aforesaid,  to  the  said 
Emma  Christian  and  John  Bassett  Christian,  the  guardians  of  the  late-named 
infants  during  the  minority  of  the  eldest  of  such  children,  or  until  further  orders 
by  equal  quarterly  pajonents. 

3.  That  the  costs  of  all  parties  of,  and  incidental  to,  this  application,  including 
the  charges  and  expenses  of  the  said  George  Thornton  and  Mark  Symonds  Christian, 
properly  incurred  by  them,  be  taxed  by  the  Master  or  the  Chief  Clerk  in  Equity, 
as  between  solicitor  and  client,  and  that  the  amount  thereof  be  paid  to  the  respective 
solicitors  of  the  said  parties  by  the  said  George  Thornton  and  Mark  Symond, 
Christian  out  of  the  trust  property  in  their  hands  of  the  said  testator. 


In  thb  Will  of  WHITEHEAD.* 

Bevocation-^Pariial  obUteralian  qfUsUUor^s  and  wUnesaea*  signatures,  and  aUesta- 
tion  clause  not  st^fficient. 

The  testator  had  duly  executed  the  will  in  1878.  In  1881,  he 
scribbled  with  his  pen  over  the  clause  appointing  the  executor, 
the  attesting  clause,  the  names  of  the  witnesses,  and  his  own 
signature,  so  that  the  original  writing  was  scarcely  legible.  The 
names  of  the  witnesses  in  particular  could  only  be  made  out  by 
comparison  with  signatures  that  had  not  been  written  over.  In 
addition  to  this  he  had  written  and  signed  a  memorandum  of  a 
date  subsequent  to  the  will  and  at  the  foot  of  it,  in  these  words: 
— "  I  hereby  cancel  this  will,"  but  this  was  witnessed  by  only  one 
person.    The  will  was  found  among  the  testator's  papers. 

Lvngen  applied  for  letters  of  administration  cum  testamento 
armexo  to  be  granted  to  the  attorney  of  the  residuary  legatee, 
the  executor  having  renounced.    The  memorandum  should  have 

*  Reported  by  J.  T.  lingen. 


Dee,  13. 


22  OASES  IN  EQUITY.  [N.  S.  W.  R. 

1882  been  witnessed  with  the  same  formalities  as  a  will  to  amount  to 
In  the  Will  of  ^  revocation;  and  unless  the  scribbling  over  the  signatures  is  so 
Whitehead,  complete  as  to  make  them  totally  illegible  it  is  not  a  "destroying" 

within  the  Act:  1  Vict  c.  26,  sees.  20,  21  (1);  In  bonis  Rose  (2) 

Be  Brewster  (3);  Cheese  v.  Lovejoy  (4). 

Sir  W.  Manning,  P.J.  I  think  I  must  grant  this  application, 
but  I  direct  that  the  letters  lie  in  the  office  for  ten  days  in  order 
that  the  testator's  nephew  who  is  in  Sydney  may  contest  this 
order  if  so  advised. 

Proctors  for  applicant:  Heron  &  Smith, 

(1)  2.  01.  SUt  2543.  (3)  6  Jar.  N.S.  56. 

(2)  4  Notes  of  Cases  101.  (4)  L.R.,  2  Pr.  Div.  151. 


In  the  Will  of  RICHARD  TRUDGEON. 
Attesting  toUnes-s — Competent  mind  and  understanding 

Probate.  Richard  Trudgeon  made  his  last  will  on  the  24th 
July,  1882,  and  appointed  William  Stubbs  the  sole  executor. 

Sly,  for  William  Stubbs,  applied  on  the  usual  affidavits  for 
probate  of  the  will. 

His  Honour  said : — I  have  been  handed,  by  the  ecclesiastical 
clerk,  a  letter  from  Mr.  Wallis,  one  of  the  attesting  witnesses  to 
this  will,  intimating  his  conviction  on  reconsideration  of  the  facts 
that  the  testator  was  not  of  competent  mind  and  understanding 
at  the  time  he  signed  his  will.  In  the  face  of  such  a  letter,  I  do 
not  feel  able  to  grant  probate  without  further  inquiry,  which 
further  inquiry  will  consist  of  examining  all  the  attesting  wit- 
nesses and  any  others  that  can  throw  light  on  the  subject. 

An  inquiry  was  accordingly  held,  and  after  considering  the 
evidence  His  Honour  delivered  judgment  and  said : — ^This 
inquiiy  has  arisen   in    a  very  peculiar  way,  not  as  usual  by 
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way  of  caveat  and  formal  contest,  either  by  next  of  kin  1882 
asserting  intestacy,  or  by  persons  claiming  under  another  will ;  /n  the  WiU  of 
but  upon  an  informal  notification  to  the  Court  by  one  of  the  Tr^^'®^- 
attesting  witnesses  that  the  testator  was  not  competent  to  make 
a  will  Of  course  the  objection  from  a  person  who  had  himself 
attested  the  will  did  not  commend  itself,  prvmd  fade,  to  much 
favour,  but  the  statements  were  such  as  nevertheless  to  demand 
inquiry  before  probate  could  be  granted ;  and  as  I  learned  that 
the  deceased  left  no  relatives  in  the  country  except  four  young 
orphan  children,  it  appeared  to  me  that  the  right  course  would  be 
to  examine  the  attesting  witnesses  myself,  and  to  take  such  other 
evidence  as  might  tend  to  throw  light  on  the  question  thus 
raised.  The  will  was  made  by  the  deceased  four  days  before  his 
death,  and  when  in  a  dying  and  suffering  condition,  but  it  was 
signed  by  him  and  duly  attested  so  as  to  bear  all  the  external 
features  of  a  good  will  It  was  attested  by  William  Stubbs,  A. 
L.  Stoneman,  and  J.  B.  Wallis,  and  ran  as  follows : — "  This  is  the 
last  will  and  testament  of  me,  Bichard  Trudgeon,  of  Waverley,  in 
the  colony  of  New  South  Wales,  carter.  I  give,  devise,  and 
bequeath  all  my  property,  real  and  personal,  to  my  four  children, 
Lily,  John,  Charles,  and  Annie,  to  be  equally  divided  among 
them ;  and  I  appoint  William  Stubbs,  in  the  colony  of  New  South 
Wales,  sole  executor  to  this  my  will,  giving  him  power  to  dispose 
of  my  said  property  any  way  he  deems  necessary  for  the  advan- 
tage of  my  said  children.  Dated  this  24th  day  of  July,  1882, 
Bichard  Trudgeoa  Signed  by  the  testator,  in  our  presence,  and 
we  subscribed  our  names  as  witnesses  in  his  presence,  and  in  the 
presence  of  each  other — William  Stubbs,  Waverley ;  A.  L.  Stone- 
ham,  Joseph  R  Wallis,  Waverley."  It  appeared  in  evidence  that 
the  deceased  was  a  carter,  who  had  acquired  some  land,  on  part  of 
which  he  had  erected  his  residence,  such  land  and  house  being 
now  worth  probably  800!.,  and  who  also  had  furniture  and  a 
horse  and  cart,  together  of  the  value  of  502.  or  601.  His  wife  had 
died  some  time  previously,  leaving  four  children,  whom  she  com- 
mended on  her  deathbed  to  the  care  of  the  witness  Wallis's  wife. 
He  was  himself  a  sickly  man  from  asthma,  and  about  ten  or 
twelve  days  before  his  death,  which  took  place  on  28th  July  last, 
he  became  so  ill  from  congestion  of  the  lungs  as  to  be  despaired  of 
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1882  by  his  medical  attendant.  Immediately  after  this  Mr.  Stcmeham, 
In  the  WiU  of  one  of  the  attesting  witnesses,  went  to  see  him  (he  then  being 
TacjDOBON.  quite  competent  to  arrange  his  affiiirs),  and  on  learning  that  he 
had  not  made  a  will,  advised  him  to  do  so,  and  took  his  instruc- 
tions to  get  a  will  prepared,  giving  all  he  had  to  his  four  children. 
Mr.  Stoneham  then  prepared  a  short  draft,  giving  all  his  real  and 
personal  estate  to  his  four  children  equally,  and  for  the  appoint- 
ment of  a  single  executor  without  naming  him ;  but  contain- 
ing nothing  to  the  effect  of  the  words  in  the  will  tendered 
for  probate,  giving  the  executor  power  to  dispose  of  the 
property  as  expressed  in  that  instrument.  Nothing  was  done 
with  that  draft;  but  a  week  later,  when  the  deceased  had 
much  advanced  towards  death,  Mr.  Wallis  asked  Mr.  FuU- 
ford,  a  solicitor,  to  prepare — very  hastily  and  gratuitously— 
a  will  in  favour  of  the  children,  and  that  gentleman  pre- 
pared the  instrument,  which  was  signed,  leaving  a  blank  for 
the  name  of  the  executor.  Mr.  Wallis,  who,  as  I  believe,  was 
acting  benevolently  under  the  idea  that  a  will  was  necessary  for 
the  protection  of  the  children,  but  who  considered  himself  too  old 
to  take  the  duties  of  executor,  asked  William  Stubbs,  who  was  a 
neighbour  and  friend  of  the  deceased,  and  in  the  same  occupation 
of  a  carter,  to  be  one  of  two  executors,  but  he,  whilst  consenting 
to  be  an  executor,  required  to  be  sole  executor,  and  he  was  thai 
proposed  as  such  to  the  deceased,  who  assented  by  feebly  repeat- 
ing his  name.  Therefore,  Mr.  Wallis  procured  the  attendance  of 
the  witnesses,  Stubbs  and  Stoneham,  and  the  proposed  will  was 
read  over  to  the  deceased  by  Stoneham,  and  was  signed  by  him 
whilst  held  up  in  his  bed.  Stubbs  himself  filled  the  blank  for  the 
name  of  the  executor  with  his  own  hand,  and  was  also  the  first  to 
attest  tiie  will.  He  was  also  afterwards  the  applicant  for  probate 
and  the  witness  who  made  affidavit  of  due  execution.  A  number 
of  witnesses  were  called  before  me.  There  were  all  the  three 
attesting  witnesses,  two  clerical  gentlemen,  a  friendly  q>iritual 
adviser,  the  medical  gentleman,  and  a  nurse,  and  Mr.  Fullford. 
The  spiritual  advisers  were  satisfied  of  his  capacity  to  understand 
spiritual  matters,  and  the  doctor  and  nurse  of  his  understanding 
of  matters  affecting  his  state  of  health  and  wants  in  respect  of 
food  or  attendance ;  but  they  did  not  test  his  capacity  further. 
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The  several  attesting  witnesses  differed  greatly  as  to  his  state  of  1882 
mind.  One  matter,  however,  was  beyond  question — that  Trud-  /iTthe  miU/ 
geon  was  very  far  advanced  in  a  sickness  which  was  very  dis-  Trudobon. 
tressing  through  difficulty  in  breathing  and  occasional  pains  in 
his  chest,  and  prostration,  and  that  he  certainly  was  below  his 
ordinary  power  of  will,  which  had  never  been  strong.  And  the 
conclusion  I  have  come  to— bearing  in  mind  the  duty  of  the  Court 
to  guard  the  beds  of  dying  testators — is  that  the  deceased  was 
not  of  such  capacity  as  to  justify  me  in  granting  probate  of  this 
will.  Had  it  been  a  simple  devise  and  bequest  of  everything  to 
his  four  children,  I  should  have  thought  it  a  good  will— for  the 
two  reasons,  that  he  had  intimated  to  Mr.  Stoneham  his  intention 
to  make  such  a  will  before  the  extremity  of  his  iUness,and  whilst 
his  mind  was  still  clear  enough,  and  because  a  testamentary  dis- 
position according  to  natural  affection  is  commonly  stereotyped 
on  the  mind,  and  requires  but  small  means  of  disposing  capacity; 
but  T  do  not  believe  he  was  capable  of  understanding  the  power 
given  to  the  executor  to  dispose  of  all  the  property  in  any  way  he 
should  deem  necessary  for  the  advantage  of  the  children.  This 
power  had  not  been  disturbed  by  the  deceased,  nor  does  it  appear 
to  have  come  to  his  knowledge — if  knowledge  it  could  be  called 
— except  by  the  reading  over  of  the  proposed  will  just  before  its 
execution.  This  provision  is  a  most  serious  one,  and  I  do  not  be- 
lieve that  the  deceased  would  have  put  his  property  so  completely 
in  the  power  of  the  single  executor — a  man  of  his  own  class  as 
a  carter — if  he  had  at  all  understood  what  he  was  doing.  Besides 
the  character  of  the  direct  evidence  as  to  capacity,  I  am  also 
strongly  impressed  with  the  fact  that  the  whole  matter  was 
arranged  for  the  testator  by  his  over-zealous  friend,  and  friend  of 
his  children,  without  spontaneous  action  of  any  kind  on  his  own 
part.  He  seems  to  me  to  have  been  very  much  like  clay  in  the 
hands  of  the  potter,  to  be  moulded  as  the  latter  chose,  and 
although  I  fully  believe  that  Mr.  Wallis  thought  he  was  right  in 
getting  a  will  executed,  and  was  moved  by  the  wish  to  serve  the 
children,  yet  the  will  was  not  the  less  a  will  of  his  making,  rather 
than  that  of  the  deceased.  Moreover,  even  he  had  not  contem- 
plated giving  the  power  inserted  by  the  solicitor,  and  had  not 
given  instructions  for  it;  and  it  was  perhaps  only  through  haste 
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1882        to  get  the  will  made  before  Trudgeon  should  die,  as  he  feared 

In  the  Will  of  might  be  the  ease  at  any  moment,  and  his  own  want  of  percep- 

Trudoton.  ^qj^  ^f  ^.jjg  ^ff^^  ^f  ^lj^  clause,  that  he  allowed  the  deceased  to 

execute  the  draft  as  it  stood.  Mr.  Wallis  stated  that  he  had  since 
thought  over  the  subject  of  the  deceased's  man's  condition  at  the 
time  of  making  the  will,  and  had  become  satisfied  that  he  was 
not  competent;  and  it  appeared  to  me  that  being  as  he  plainly 
showed  himself  to  be,  and  as  he  admitted,  an  exceedingly  impul- 
sive man,  he  was  carried  away  at  the  time  with  the  predominant 
idea  that  a  will  ought  to  be  made,  and  did  not  fiilly  understand 
the  deceased's  mental  condition.  It  must  also  be  stated  that  he 
was,  at  the  time,  satisfied  that  Mr.  Stubbs  would  make  a  good 
executor  for  the  children,  but  had  since  turned  against  him  in 
respect  of  some  dealing  with  a  part  of  the  estate  and  his  assump- 
tion of  authority  to  keep  the  children,  even  though  they  should 
be  sent  for,  as  Mr.  Wallis  expected,  by  the  deceased's  relatives  in 
England.  This  probably  influenced  him,  and  may  have  warped 
him  in  arriving  at  his  retrospective  opinion  as  to  the  testator's 
condition;  and  I  have,  therefore,  been  guided  more  by  his  direct 
statement  of  the  deceased's  incapacity  than  by  the  evidence  he 
gave  as  to  how  the  will  was  brought  about  and  was  made,  and  by 
the  tenor  of  the  will  itself,  and  the  testator's  prostrate  condition 
of  health.  It  is  right  to  say  that  Mr.  Stubbs  denied  on  his  oath 
such  imputations  as  had  been  made  against  him  by  Mr.  Wallis, 
and  swore  that  he  claimed  to  uphold  the  will  chiefly  for  the  pro- 
tection of  his  character  against  those  imputations;  and  I  have  to 
add  that  I  have  no  ground  for  expressing  any  opinion  in  his 
personal  disfavour.  With  regret,  on  account  of  the  deceased 
children's  unprotected  state,  I  pronounce  against  the  will  so  far 
as  it  is  competent  to  the  Court  in  its  ecclesiastical  jurisdiction  to 
deal  with  a  will  affecting  real  estate.  The  personalty,  with  the 
exception  of  the  furniture  (of  small  value),  has  already  been  dis- 
posed of:  and  the  real  estate  wiU  receive  protection  during  the 
minority  of  the  children  as  next  of  kin,  or  be  taken  into  the 
hands  of  the  Curator  of  Intestate  Estates  until  competent  persons 
appear  to  claim  administration  and  guardianship. 
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THE  DUCKENFIELD. 

CoUision.  ^^^ 


The  real  meaning  of  the  rule  that  vessels  meeting  are  to  pass  each  other  on  the  ^ov.  15,  and 
port  side  is  that  the  mle  is  only  to  be  adopted  when  vessels  are  either  approaching    December. 
each  other  with  both  lights  in  view,  or  so  nearly  end  on  that  there  is  danger  of 
collision. 

This  was  a  suit  for  damages  for  injuries  caused  to  the  steam- 
ship BooTiierang  by  the  steamship  Diickenfield,  heard  loth 
November. 

Scdomons,  Q.C.,  and  Armstrong  for  the  promo  vent.  Manning 
and  G,  B.  Stephen  for  the  respondent. 

The  evidence  given  in  Court  sufficiently  appears  in  the  follow- 
ing reserved  judgment  delivered  in  December : — 

WiNDEYEB,  J.  This  was  a  cause  of  damage  instituted  by  the 
owners  of  the  screw  steamer  Boomerang  against  the  owners  of 
the  screw  steamer  Dtickenfield.  The  evidence  unfortunately  is  of 
the  conflicting  character  so  often  given  in  cases  of  collision,  and 
surroimds  the  inquiry  with  the  usual  difficulties  which  present 
themselves  for  solution  in  arriving  at  the  truth.  The  following 
are  the  facts  as  laid  before  me  for  my  consideration  by  either 
side : — ^The  Boomerang  and  Duckenjield  are  both  screw  steamers, 
N.aW.R.,  Vol.  III.,  Admiralty.  A 
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1882        the  former  of  656  tons,  the  latter  of  360  tons,  and  both  were  at  the 


The  time  of  the  collision  employed  as  colliers.  On  the  evening  of  20th 
DucKBNFiELD  August,1881,  the  BooTTierang  left  the  port  of  Newcastle,  coal-laden, 
for  Sydney.  The  night  was  starlight,  fine,  and  moderately  clear; 
the  sea  smooth,  and  the  wind  light  from  the  N.N.E.  On  rounding 
Nobby's  Head  on  the  usual  course  taken  by  steamers  bound  for 
Sydney,  she  was  headed  south  by  west  half  west,  that  being  the 
ordinary  course  for  Sydney. 

It  appeared  from  the  evidence  of  Thompson,  the  master  of  the 
Boomerang,  that  shortly  after  rounding  Nobby's,  and  when  a 
little  past  Allen's  Hill,  and  about  a  mile  from  the  land,  the  course 
of  the  steamer  then  being  along  the  coast,  he  saw  a  steamer^ 
According  to  him  she  was  about  half  a  point  on  his  port  bow,  and 
as  he  judged,  about  three  miles  off.  He  first  saw  her  masthead, 
and  then  her  red  light.  He  added  that  he  did  not  see  any  other 
of  her  lights  till  she  struck  the  Boomerang  on  the  port  quai*ter, 
about  twelve  or  fourteen  feet  from  the  stern,  which  was  laid  open. 
He  also  stated  that  he  never  lost  sight  of  her  red  light,  and  never 
saw  both  her  lights  together  till  she  struck  the  Boorrverang,  and 
he  accounted  for  the  collision  by  supposing  that  she  had  suddenly 
starboarded  when  close  to  him,  and  a  second  or  two  before  the 
collision.  This  witness  further  stated  that  on  seeing  the  steamer 
he  ported,  and  continued  to  port  going  on  a  port  helm  at  full 
speed,  some  seven  or  eight  knots  an  hour,  till  he  was  struck  by 
the  Ihbckenfidd. 

Edward  Waddly,  the  chief  oflBcer  of  the  Boomerang,  substan- 
tially gave  the  same  accoimt  of  the  matter,  both  as  to  the  position 
of  the  Duchenjleld  when  first  seen,  and  as  to  the  course  steered 
by  the  Boomei^ang  after  sighting  the  Duckenjield,  being  con- 
tinuously on  a  port  helm  till  the  collision.  He  also,  like  Thomp- 
son, said  that  he  saw  only  the  red  light  of  the  Duckenjield  from 
the  time  it  was  first  sighted  till  she  was  "nearly  into  the  BooTne- 
rang,'*  when  he  saw  her  green  light.  With  regard  to  the 
Boomerang's  course  he  said  that  she  kept  on  porting  as  the  other 
came  up  to  her,  and  at  the  time  of  the  collision  had  actually  been 
brought  round  to  W.S. W.  He  further  said,  on  cross-examination 
"I  thought  they  intended  to  run  into  us;  they  seemed  to  be 
steeling  right  into  us." 
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the  crew  of  the  Boomeromg,  the  reason  alleged  for  not  calling  the  thb 
man  who  was  at  the  wheel  of  the  BoomeraTvg  being  that  he  could  ^ckenfikld 
not  be  found.  The  only  other  witness  called  by  the  promovent 
to  give  evidence  as  to  the  circumstances  of  the  collision  was  James 
M'Kee,  the  master  of  the  three-masted  schooner  Garron.  This 
witness  proved  that  on  the  night  in  question  he  was  on  a  voyage 
from  Newcastle  to  Sydney,  and  met  the  Duclcenfidd  somewhere 
abreast  of  Shepperd's  Hill,  about  two  or  two  and  a-half  miles  from 
the  shore,  a  position  a  little  south  of  Allen's  Hill.  The  Garron 
was  steering  about  south,  but  as  the  wind  was  light,  and  from  the 
N.N.E.,  and  he  did  not  want  to  jibe,  he  hauled  half  a  point  to  the 
east  to  show  his  starboard  light  to  the  Duckenfidd,  He  said  the 
Duckenjield  passed  him  on  his  starboard  side  about  one  or  two 
lengths  or  one  hundred  yards  from  him.  After  the  Duckenfidd 
passed  he  resumed  his  course,  and  he  then  observed  a  steamer 
astern  of  the  Gannon,  on  her  starboard  quarter  if  anything, 
showing  her  masthead  and  red  lights  only,  just  round  the  Big 
Ben  reef,  and  steering  a  point  and  a-half  inside  the  Gannon, 

On  behalf  of  the  respondents,  Joseph  Petherbridge,  the  master 
of  the  Dudcenfield,  gave  evidence  to  the  effect  that  he  first  saw 
the  Boomerang  when  he  was  about  opposite  the  old  gaol  at  New- 
castle; that  previous  to  seeing  her  he  had  passed  several  small 
vessels  going  to  Sydney,  and  on  his  starboard  side,  he  being,  he 
said,  inside  of  everything  he  met.  At  the  time  of  sighting  tiie 
Boomerang  he  was  on  the  bridge  where  the  Duchenfijeld'a  wheel 
was.  The  Boomerang  was  then  three  points  on  his  starboard 
bow,  and  showed  her  green  and  ma-st-head  lights  only.  He  also 
saw  the  green  light  of  the  Gallon  between  him  and  the  steamer.  As 
he  passed  the  Garron  he  starboarded  and  passed  her  one  hundred 
yards  off.  Just  after  passing  her,  he  saw  the  Boomerang  on  his 
starboard  bow,  and  her  green  light  broad  off.  After  passing  the 
Gallon,  he  further  swore  that  he  kept  on  a  steady  starboard 
helm,  and  that  it  was  impossible  for  the  Boomerang  to  see  his 
red  light,  and  shortly  after  passing  the  schooner  he  saw  the 
Boomerang  port  and  show  her  red  light  broad  off,  the  vessels 
being  then  close  to  each  other.  He  then  blew  his  whistle  and 
stopped  his  engines,  and  gave  the  order  to  go  full  speed  astern, 
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1882  at  the  same  time  putting  his  helm  hard  a-port.  The  vessels  were, 
^^  however,  too  close  to  avoid  collision,  and  the  momentum  of  the 
DucKENFiKLD  Dtvckenfield,  though  her  engines  were  reversed,  carried  her  into 
the  Boomerang,  striking  her  at  such  an  angle  near  the  stem  as 
might  result  from  the  porting  of  the  helm  in  the  effort  to  avoid 
the  collision,  the  stern  being  burst  open,  as  the  witnesses  said, 
like  a  door  upon  its  hinges.  ELad  the  helm  of  the  Duckenjield 
not  been  so  promptly  ported,  it  was  probable  that  the  conse- 
quences to  the  Boomerang  would  have  been  even  more  serious 
than  they  were.  He  further  stated  that  had  the  vessels  gone  on, 
green  light  to  green  light,  they  would  have  passed  in  safety,  and 
he  accounted  for  the  collision  by  supposing  that  the  master  of  the 
Boomerang  had  been  looking  for  the  red  light  of  the  Duckenjield, 
with  a  determination  to  pass  her  on  his  port  side,  instead  of 
remembering  the  proper  construction  of  the  rule.  John  Jansen, 
who  had  been  first  mate  of  the  Duckenfidd  at  the  time  of  the 
collision,  but  who  was  not  sailing  in  her  at  the  time  of  the  hearing 
of  the  case,  swore  that  being  below  when  the  whistle  sounded, 
he  came  on  deck  and  saw  the  BooTnerang's  red  light  three  points 
off  on  the  starboard  bow,  the  position  of  the  vessels  being  such, 
as  he  explained  by  models,  that  the  green  light  of  the  Duckenfidd 
must  have  been  showing  to  the  Boomerang,  which  he  also  de- 
scribed as  coming  right  across  the  bows  of  the  Duckenfidd,  He 
also  stated  that  he  heard  some  one  from  the  Boomerang  call  out, 
"  Gto  astern,"  to  which  the  master  of  the  Duckenfi^dd  replied,  "  I 
am  going  astern,"  and  the  collision  occurred  a  minute  or  so 
afterwards. 

John  M'Guire,  the  second  mate  of  the  Duckenfidd  at  the  time 
of  the  collision,  said  that  he  was  on  the  bridge  with  the  master 
and  man  at  the  wheel  when  he  first  saw  the  Boomerang  showing 
her  masthead  and  green  light  two  points  on  the  starboard  bow, 
and  that  after  passing  the  Oarron  by  starboarding,  the  Ducken- 
fiM  was  kept  on  a  steady  starboard  helm,  when  both  lights  of 
the  Boomerang  showed  on  their  starboard  side,  and  that  then  the 
green  light  only  of  the  Duckenfidd  would  be  visible  to  her,  and 
that,  had  the  Boomeiung  kept  her  course  without  porting,  the 
vessels  would  have  passed  clear  of  each  other.  At  the  time  of 
the  collision  the  Boo7)ierang  was  heading  towards  the  west,  i-igh 
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inland,  a  description  of  her  position  whieli  agrees  with  that  given        1882 
by  Waddly.    He  also  heard  someone  call  out  from  the  Bocmierang        xhe 
"go  astern," and  the  master  of  the  Duckenjield  reply  that  he  was  I>uckenfield 
going  astern. 

Henry  Lof  terin,  who  was  at  the  wheel  of  the  Duckenjield,  gave 
evidence  to  the  same  effect,  that  he  saw  the  green  light  of  the 
Boomerang  a  couple  of  points  on  the  starboard  bow  of  the  Ihicken' 
field;  that  he  starboarded  to  pass  the  Garron,  and  that  the 
Boomerang,  having  shown  both  her  lights  on  the  Duckenjield's 
starboard  bow  just  before,  as  he  thought,  they  p&ssed  the  Garron, 
then  showed  the  red  light,  and  very  shortly  after  the  collision 
occurred.  He  further  stated  that  she  was  on  the  starboard  bow 
when  she  thus  showed  her  red  light;  that  he  immediately  got 
orders  to  port,  which  he  obeyed,  and  that  the  captain  immediately 
went  to  the  telegraph  and  stopped  the  engines.  He  further  stated 
that  the  red  light  of  the  Duckenjield  could  not  have  been  seen  by 
the  Boomerang  after  he  starboarded  to  pass  the  Gallon;  and 
though  he  admitted  that  he  had  said,  at  his  examination  before 
the  marine  board  at  Newcastle,  that  if  he  had  ported  after  passing 
the  schooner  he  might  have  passed  the  steamer,  he  'seemed  to 
me  merely  to  say  that,  though  such  a  thing  might  have  been 
possible,  he  could  not  say  whether  that  would  have  been  the 
result. 

There  is  the  usual  uncertainty  as  to  the  exact  time  that  elapsed 
between  the  vessels  sighting  each  other  and  the  collision  taking 
place;  but  from  the  position  in  which  the  different  witnesses  say 
the  vessels  were  with  reference  to  the  reef  and  Allen's  and  Shep- 
perd's  Hills,  and  the  old  gaol  at  Newcastle,  localities  to  my  special 
knowledge  of  which  both  sides  have  appealed  as  enabling  me  by 
aid  of  the  chart  to  decide  where  the  collision  took  place,  I  am 
convinced  that  the  vessels  were  much  closer  to  each  other  when 
the  Duckenjield  passed  the  Garron  than  they  would  seem  to  be 
from  the  evidence  of  the  witnesses  when  giving  their  estimates 
of  distance,  and,  consequently,  the  occurrences  which  led  to  the 
collision  occupied  much  less  time  than  would  seem  to  have  elapsed 
according  to  the  evidence,  it  being  remembered  that  estimates  of 
time  are  always  unsatisfactory.  As  the  accounts  given  by  the 
two  sets  of  witnesses  of  the  manner  in  which  the  collision  oc- 


(j  ADMIRALTY  CASES.  [N.  S.  W.  R. 

1882       curred  are  diametrically  opposed  to  each  other,  and  they  cannot 
Thk       ^^  reconciled,  the  question  arises — which  state  of  facts  am  I 
DucKENPiELD  j^  adopt  as  that  by  which  the  merits  of  the  case  must  be  de- 
teimined  ?    In  considering  the  question,  one  is  at  once  met  by 
the  difficulty  that,  if  the  account  given  of  the  occurrence  by 
the  witnesses  for  the  promovent  is  correct,  it  is  hard,  if  not 
impossible,  to  imagine  how  the  collision  could  have  taken  place 
at  all.     K  the  Boomerang  ported  after  sighting  the  Ducken- 
field  on  her  port  bow,  and   kept   porting  till  from  a  south 
and  by  west  half  west  course  she  got  her  head  W.S.W.,  going  at 
the  same  time  full  speed,  and  during  the  whole  time  she  was  so 
steering  kept  the  port  light,  and  port  light  only,  of  the  Duckenfijdd 
in  view  till  just  a  second  or  two  before  the  collision,  and  both 
vessels  were  going  about  the  same  speed  as  they  apparently  were, 
instead  of  narrowing  the  distance  between  them,  it  appears  to  me 
that  the  course  of  the  Boomerang  must  have  been  so  diverged 
from  that  of  the  DuckenfiM  that  a  collision  would  have  been 
rendered  almost  impossible.     If  the  truth  be,  however,  that  the 
Duckenfield  was  not  on  the  port  bow  of  the  BooTnerang,  and 
was  not  showing  her  red  light,  as  the  witnesses  for  the  promovent 
assert,  but  was,  as  the  witnesses  for  the  respondent  affirm,  on  the 
starboard  bow  of  the  Boornerang,  and  showing  her  green  light, 
and  keeping  on  a  starboard  helm  kept  on  showing  her  green 
light  to  the  Boomerang,  then  not  only  does  the  collision  become 
an  occurrence  easily  understood,  but  one  that  was  to  be  antici- 
pated if  the  vessels  were  going  at  about  the  same  speed.     The 
witnesses  called  from  the  Boomerang  may  be  wilfully  giving  an 
untrue  account  of  the  matter  to  throw  the  blame  on  the  Ducken- 
Held,  and  to  excuse  themselves  for  a  collision,  which  may  have 
been  brought  about,  as  too  many  collisions  are,  by  a  servile 
adherence  to  the  rule  that  vessels  meeting  each  other  should  pass 
each  other  on  the  port  side,  under  a  misapprehension  of  its  real 
meaning,  which  is  that  the  rule  is  only  to  be  adopted  when 
vessels  are  either  approaching  each  other  with  both  lights  in 
view,  or  so  nearly  end  on  that  there  is  danger  of  collision ;  or 
they  may  have  sworn  as  they  did  under  a  mistaken  view  of 
the  real  facts  of  the  case.     One  would  wish  to  believe  that  the 
latter  is  the   solution  of  the   contradictions  in  the  evidence; 
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but  whatever  may  be  the  explanation,  I  find  that  the  facts  of  the  1882 
case  are  as  stated  by  the  witnesses  for  the  respondent,  and! give  xuk  ' 
no  credence  to  the  statement  of  the  promovent's  witnesses  that  I^^ckenfikld 
the  Ihicken^ld  was  on  her  port  bow,  showing  her  red  light,  and 
kept  on  showing  her  red  light  till  just  before  the  collision ;  but 
on  the  contrary,  I  find  that  the  Duckenfidd  was  on  the  starboard 
bow  of  the  Boomerang,  and  showed  her  green  light,  and  kept  on 
showing  her  green  light,  and  that  the  collision  took  place  in  con- 
sequence of  the  Boomerang  improperly  endeavouring  to  get  on 
the  port  side  of  the  Duckenjield,  and  so  bringing  herself  across 
her  bows,  instead  of  passing  her  on  her  starboard  side,  as  she 
might  have  done  without  danger  of  collision,  as  both  vessels  were 
showing  green  light  to  green  light  The  statement  of  Waddly, 
if  really  founded  on  the  observed  course  of  the  Duckenjield, 
that  "she appeared  to  be  steering  right  into  the  Boomerang," 
can  well  be  accounted  for  on  the  supposition  that  the  Duckenjield 
was  on  a  starboard  helm,  as  the  Boomerang  was  without  doubt 
on  her  port  helm.  I  am  not  called  upon,  and  it  is  impossible  for 
me  to  say  which  of  the  two  suggestions  as  to  the  character  of 
the  evidence  given  by  the  promovent's  witnesses  is  to  be  adopted, 
but  I  am  satisfied  that  it  is  not  the  evidence  on  which  I  ought  to 
rely  in  determining  the  rights  of  the  parties  in  this  cause.  Not 
only  do  the  probabilities  of  the  case  support  the  conclusion  to 
which  I  have  come,  apart  from  the  fact  that  the  witnesses  for  the 
respondent  outnumber  those  for  the  promovent  as  two  to  one,  but 
the  manner  in  which  the  witnesses  gave  their  evidence,  and  the 
superior  intelligence  of  those  coming  from  the  Duckenjield,  left 
no  doubt  on  my  mind  after  the  hearing  where  the  truth  lay  and 
what  my  judgment  ought  to  be. 

Whilst  thus  deciding,  without  hesitation,  that  the  view  of  the 
facts  put  forward  by  the  two  witnesses  called  from  the  Boomerang 
is  not  correct,  I  think  it  due  to  them  to  say  that  it  is  perhaps 
possible  to  account  for  it  without  any  imputation  upon  their 
honesty.  Bearing  in  mind  the  position  of  the  Garron,  which 
was  slightly  on  the  port  bow  of  the  Boomerang,  and  that  she 
starborded  her  helm  to  pass  the  Duckenjield — a  manoeuvre  which, 
as  she  was  being  followed  by  the  BoomeraTig,  might,  perhaps, 
cause  her  to  show  her  red  light  to  that  vessel — it  is  just  possible 
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1882        that  the  witnesses  called  from  the  Boomerang  mistook  the  red 


Tmt  light  so  shown  to  them  as  the  red  light  of  the  Duckenfidd.  This 
DucKKNFiELD  ^ecomes  the  more  probable  when  it  is  borne  in  mind  that  these 
witnesses  also  say  that  they  never  observed  the  schooner,  though 
it  is  quite  clear  that  she  must  have  been  in  front  of  them.  Once 
having  seen  the  red  light,  it  is  possible  that,  with  the  idea  that 
the  vessel  showing  it  was  to  port  and  meeting  them,  they,  from 
want  of  careful  observation  and  a  good  look-out,  did  not  see,  or 
too  easily  adopted  the  conclusion  that  the  vessel,  which  was 
really  approaching  them,  was  showing  a  red,  whereas  she  was 
showing  a  green  light.  I  am  satisfied  beyond  all  doubt  that  the 
appearance  of  the  green  light  on  board  the  Duckenfield  was  not 
caused  by  her  starboarding  suddenly,  after  her  being  on  a  port 
helm,  as  the  witnesses  for  the  promovent  endeavour  to  make  out, 
as  I  find  as  a  fact  that  the  Duckenfidd  kept  on  a  starboard  helm 
after  passing  the  Oan'on;  and  it  appears  to  me,  therefore,  that 
when  those  on  board  the  Boomerang  suddenly,  as  they  say,  saw 
the  green  light  of  the  DiLckenfield,  they  had  simply  become  alive 
to  the  fact,  for  the  first  time,  but  too  late  to  avoid  a  collision, 
that  the  Duckenfidd  had  been  approaching,  showing  her  green 
and  not  her  red  light.  An  attempt  was  made  to  discredit  the 
evidence  of  Jansen  and  M'Guire,  by  showing  that  they  had  made 
admissions  to  the  effect  that  the  Duckerifidd  was  to  blame  for 
the  collision,  but  upon  consideration  of  the  circumstances  under 
which  the  admissions  were  made  by  those  witnesses,  I  do  not 
think  them  of  a  character  to  destroy  the  value  of  their  evidence. 
It  is  not  contended  that  they  have  ever  varied  in  their  state- 
ments as  to  the  facts,  but  merely  that  they  have  expressed  an 
opinion  that  the  Duckenfield  was  to  blame.  The  witnesses, 
however,  of  whose  truthfulness  I  am  satisfied,  and  whose  admis- 
sions were  made  in  a  manner  evincing  their  desire  to  speak  the 
truth,  explained  that  what  they  had  said  was  partly  from  the 
representations  made  by  the  master  of  the  Boomerang,  and 
partly,  as  Jansen  observed,  from  his  insufficient  knowledge  of  the 
facts.  Setting  aside,  however,  the  evidence  of  these  witnesses, 
the  evidence  of  Petherbridge,  the  master  of  the  Duckenfidd,  and 
of  Lofterin,  the  man  at  her  wheel,  coupled  with  the  surrounding 
facts  of  the  case,  leaves  no  doubt  in  my  mind  that  the  collision 
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took  place  as  I  have  stated,  through  the  default  of  the  Boomerang       1882 


in  wrongfully  porting  her  helm  and  crossing  the  bows  of  the        the 

Diickenjield.  The  private  talk,  moreover,  between  these  witnesses  I^^ckkn^^bld 

on  which  the  promovent  relies  to  establish  his  case  is  very 

different  to  the  observations  made  and  outcries  proceeding  from 

oue  ship  to  the  other,  which  sometimes  are  given  in  evidence  as 

part  of  the  rea  gestce  when  a  collision  takes  place,  and  which  may 

throw  light  on  its  cause.     Whilst  evidence  of  that  sort  may  be 

often  valuable  in  guiding  the  Court  to  its  decision,  it  would  on 

the  other  hand,  be  extremely  dangerous  to  allow  the  rights  of 

parties  to  be  determined  and  the  characters  of  masters  for  skill 

and  judgment  to  be  affected  by  comments  of  subordinates,  made 

behind  their  backs,  perhaps  without  a  full  knowledge  of  the 

facts,  or  by  the  criticism  of  the  forecastle.    As  it  appears  to  me 

that  the  master  of  the  Ihickenjield  is  in  no  way  responsible  for 

the    collision,  the    blame    of  which   entirely    rests    with    the 

Boomerang,  the  suit  must  be  dismissed  with  costs. 
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ADMIHISTRATOB — Statute  runs  as  agamst  him. 
—See  Limitation  of  Actions,  1. 

8.  Mortgagee's  statutory  recetptSubse' 

quent  appoiiUmerU  of  admmistrator, — See  Mort* 

OAOOR  AND  MoRTOAQBB,  1. 

8.  Statute  qf  LiinUations  runs  as  against 

Mn^—See  LnoTATioN  of  AcmoNS,  1. 

ARBITBATIOV  AVD  kWAXD^Mortgage—Ar^ 
lfitr€Ltion — "Entering  ona  rtference" — Misconduct 
<(f  umpire — Setting  aside  award — Obtaining  Bute 
nist  on  last  day  of  term,}  A  railway  oompany 
took  land  under  their  private  Aot.  Sec.  30  of 
this  Act  provided  that  before  any  umpire  "shall 
enter  into  the  oonsideration  of  any  matters  re- 
ferred to  him,*'  he  shall  make  a  certain  declara- 
tion. The  value  of  the  land  was  referred  to 
arbitrators,  who  disagreed.  It  was  then  referred 
to  an  nmpire,  who  went  to  the  land,  accompanied 
by  a  land  agent,  read  the  evidence  taken  before 
the  arbitrators  and  their  notes  thereon,  and 
stated  that  he  had  made  np  his  mind;  all  this 
the  day  bt^ore  he  made  the  declaration.  Held, 
that  he  had  **  entered"  npon  the  reference,  and 
that,  because  the  making  of  the  declaration  be- 
fore so  doing  was  a  condition  precedent,  the 
award  was  bad.  Per  Fauoitt,  J.  That  inde- 
pendently of  the  Act,  the  misconduct  of  the 
umpire  not  being  waived  was  sufficient  to  in- 
vakdate  the  awi^d.  A  Rule  nisi  to  set  aside 
an  award  may  be  moved  for  on  the  last  day  of 
term.  Be  Mount  Kkbcbla  Coal  and  Oil  CTom- 
PANT ;  Eadt's  Arbitration  •  •  •  98 
8. See  Insurance  (Firb),  2. 

ATSOUVSY— 'Branch  conducted  by  clerk  at  a 
distance  from  his  employers— Practice.]  A  and 
B,  a  firm  of  attorneys,  one  residing  at  Sidney 
and  the  other  at  Ounnedah,  had  an  office  at 
Nanabri  conducted  by  C,  a  derk,  paid  by  a 
salary.  The  Court  refused  a  Rule  caUing  upon 
A.  and  B.  to  show  cause  why  they  should  not  be 
struck  ofif  the  rolls  and  why  C.  should  not  be  im- 
prisoned for  contempt,  but  granted  aRule  calling 
npon  A.  and  B.  to  answer  tne  affidavits  setting 
out  the  above  facts.  On  the  return  of  the  rule, 
the  Court  discharged  it  without  costs,  observing 
that  the  practice  ought  not  to  be  followed. 
ExparteDALR 83 

AVCnOVmS  act— ll  Viet.  No.  le,  s.  2i— 
"  BeUing  by  Dutch  attdion"  Cifter  sunset— Pro- 
hUntion,]  A  sale  after  sunset  by  "Dutch 
auction  J'  Le.,  where  goods  are  offered  at  a 
diminishing  price  and  the  first  bidder  is  the 
purchaser— is  not  an  offence  against  the  Auc- 
tioneers AeL   JfefNirteT.  Hamutok       •       89 


BAHKEB  AHD  OVSTOISXB,— Appropriation  in 
reduction  of  overdrc^t.—See  Defamation,  1. 

8.  Joint  aecoimt— Assignee's  election.—See 

iNSOLYRNCr,  1. 

BILLS  OF  EZCHAVGB  AHD  PB0MI880RT 
VOTES— Notice  of  dishonour.}  Notice  of  dis- 
honour of  a  promissory  note  mav  be  given  to  the 
endorser  on  the  same  day  as  the  note  becomes 
due.  Bank  of  Nbw  South  Walss  v.  Bos- 
srncb 01 

BILL  OF  LADlVQt— Landing  at  convenient 
wharf.— See  Shippino. 

OEimNJJBS— Bylaw  regulating  interment  of 
dead.— See  **  Municipalitibb  Act,"  4. 

CLAIMS  AQAUrST  THE  OOYEBVHEVT 
ACT — Liability  qf  the  Oovemment  for  negligence 
of  officers  of  Marine  Board,— See  Navigation 

ACTT. 

COVDITIOV  V2,'KtJiiKST—ArbUratumclauser-- 
Waiver. —See  Insurance  (Firs),  2. 

COVTBACT— Paro/  variation— Collateral  agree- 
ment.-SeeEviDKSCE,  2. 

8.  Contract    Iw   agents— Unauthorised 

conditions  added. — See  Principal  and  Agent. 

8. Consideration — Insolvency— Subsequent 

promise  to  pay. — See  Insolvbnoy,  3. 

4. Sale  by  agent— Unauthorised  conditions 

added.— See  Principal  and  Agbnt. 

COILVCIRATIOV—Appointment  of  servant  not 
under  seaL — See  Stdnkt  Corporation. 

COSTS — Taxation — D^endant  successful  on  one 
issue— Action  against  munieipality—22  Vict. 
No.12,  s.  ^— Costs  asbetween  attorney  and  client— 
General  costs  of  a/dtion.}  0.  sued  &e  Borough, 
who  were  altering  a  street,  in  a  first  countforcaus- 
ing  sand  and  water  to  flow  on  his  land,  and  in  a 
second  count  for  trespass.  Plea,  not  guilty  by 
statute.  The  jury  found  for  the  defendants  on 
the  first  issue,  and  for  the  plaintiff  on  the 
second,  damages  one  farthing.    They  also  ex- 

greased  their  opinion  the  action  should  never 
ave  been  brought.  The  Judge  refused  to 
certify  for  costs.  Nearly  every  one  of  the  de- 
fendants' witnesses  were  called  in  reference  to 
the  first  iMue,  on  which  they  succeeded.  On 
appeal  from  the  Prothonotarjrs  taxation,  HM^ 
that  the  defendants  were  not  entitJad  to 
the  ffeneral  costs  of  the  acticm.  Hdd  also,  that 
as  the  defendants  had  not  succeeded  altogether 
in  the  action  they  were  not  oititled  to  have 
their  costs  taxed  as  between  attorney  and  client 
under  22  Vict  No.  12,  a.  9.    Beld  further,  that 
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the  Prothonotary  shonld  allow  the  defendants 
all  costs  of  such  parts  of  the  pleadings,  briefs, 
counsels*  fees,  ana  witnesses  as  were  applicable 
substantially  to  the  issues  on  which  tney  suc- 
ceeded. Olliye  0.  Borough  of  Waterloo     26 

CROWH  LAHD8  kCTSSekction  of  measured 
portion — Measurement — Approval  of  Surveyor- 
General— County  map— 29  VicL  No.  13,  sees.  13, 
16 — Improvements  —  Bingbarking.]  A  county 
map  showing  a  measured  portion,  and  signed 
by  an  officer  deputed  to  sign  such  maps,  is  evi- 
dence within  sec.  13  of  the  **  Lands  Acts  Further 
Amendment  Act"  (39  Vict.  No.  13)  that  a  plan 
of  the  measured  portion  has  been  approvea  by 
the  Surveyor-General  It  is  not  necessary,  in 
order  to  prevent  the  selection  of  a  measured 
portion,  to  show  improvements  on  some  part  of 
the  land  of  the  value  of  12.  per  acre.  It  is  suffi- 
cient if  the  land  is  improvea  to  the  value  of  40/. 
at  the  time  of  the  selection.  Ringbarking  may 
be  an  improvement  for  that  purpose :  ilack- 
wood  V.  Dobbin  followed.  Moorb  v.  Bern- 
UOLDT 0 

a. Alienation  Act  <^  1861,  sees.  13  de  17 

— Selection  of  measured  portion — Error  in  survey 
— Land  not  Crown  lands  included— LidbUity  of 
QovemrMni.'\  C.  selected,  under  sees.  13  £  17 
of  the  *' Alienation  ActqflSQV"  (25  Vict.  No.  1), 
a  measured  portion  of  62  acres  previously  sur- 
veyed by  authority  of  the  Government.  By  an 
error  in  the  survey,  ei£[ht  acres  of  land,  part  of 
a  previous  grant,  were  mduded  in  the  measured 
portion.  The  owners  of  the  eight  acres  brought 
ejectment  against  C,  and  obtained  a  verdict. 
C.  then  brought  an  action  against  the  Govern- 
ment (1)  for  breach  of  contnust  by  representing 
that  the  whole  of  the  land  in  the  measured 
portion  was  Grown  lands;  (2)  for  negligence  in 
conducting  the  survev.  C.  recovered  a  verdict 
with  damages  for  the  cost  of  defending  the 
action  of  ejectment,  and  seneral  damages 
besides.  Held,  that  the  verdict  was  against 
the  evidence.  And  a  verdict  was  entered  for 
the  defendant.  A  conditional  purchaser  takes 
up  land  at  his  peril;  if  there  is  a  mistake  in  the 
survey,  and  he  selects  land  which  is  not  Crown 
lands,  he  takes  nothing,  and  has  no  claim 
against  the  (jrovemment  for  compensation  for 
improvements  or  for  an3rthing  else.  Semble,  the 
plaintiff  could  have  recovered  the  money  paid 
tor  the  eight  acres  in  an  action  for  money  had 
and  received.    Coluxr  v.  Hoskins   -       •    15 

3. Fencing  Act  (9  Geo.  IV.,  Ab.  12)— ^on- 

liabilUy  of  infant — Conditional  purchaser.  ]  Plain- 
tiff sued  the  defendant,  an  infant,  under  the 
** Fencing  Act"  (9  Geo.  IV.,  No.  12)  for  the  cost 
of  completing  a  dividing  fence  between  the  plain- 
tiff's land  and  a  conditional  purchase  made  bv 
the  defendant  before  the  passing  of  the  **  Lands 
Amendment  Act  1876"  (39  Vict.  No.  13).  Held, 
that  the  action  would  not  lie.  An  infant  may 
repudiate  his  conditional  purchase  when  he 
comes  of  age.    Crick  v.  Mcjrrat     •       -      20 

4. 39  Via.  No.  13,  sees.  7,  IS— AppUeation 

for  cMitional  selection  must  be  in  person— Pur- 
chaser  from  sheriff  must  complete  residence—^ 
Vict.  No.  29,  s.  23.  ]  A  sale  l^  the  sheriff  under 
a  /^  /a*  is  not  a  devolution  by  "operation  of 
law,"  within  the  meaning  of  sec.  18  of  **The 


Lands  Act  Amendment  Act  of  1875;"  and  the 
purchaser  must  fulfil  the  conditions  of  residence. 
An  additional  selection  must  be  applied  for  in 
person.    Pearson  v.  Stevens  (senior)  -    •   38 

5. Eiectment — Plaintiff's  title  a  conditional 

purpose — Plaintiff*  s  and  hisfather^s  name  thesame 
— Application  signed  by  agent — Evidence  qf  sub- 
sequent acts  qf  father  admitted  to  show  selection 
vxu  made  for  the  father,]  D.  made  an  applica- 
tion for  a  conditional  purchase  for  J.  J.  M., 
signed  *' J.  J.  M.  by  D.  his  agent."  There  were 
two  persons,  father  and  son,  of  this  name,  the 
latter  being  only  six  years  of  age ;  D.  did  not 
state  in  the  application  that  the  applicant  was  a 
minor.  J.  J.  M. ,  the  son,  brought  ejectment ;  and 
D.  gave  evidence  at  the  trial  that  he  took  np 
the  selection  for  the  plaintiff  at  the  request  of 
his  father.  For  the  defence  evidence  was  ffiven 
of  conversations  after  the  selection,  in  which  the 
father  said  the  land  was  his  own ;  the  plaintiff 
was  not  present  at  these  conversations.  A  mort- 
gage deed  of  the  land  from  the  plaintiff's  father 
to  the  defendant  was  also  put  in  evidence.  Plain- 
tiff's father  was  not  called  as  a  witness  by  either 
side.  Verdict  for  the  defendant  Held^  that 
the  mortgage  deed  and  the  evidence' of  the  con- 
versations were  rightly  admitted.  M'Crax  v. 
Roper  (B) HI 

6. 25  r%ct.  No.h  9ec.  19—39  Vict.  No.  13, 

sec.  7—43  Vict.  No.  29,  sec.  \0— Mineral  selec- 
tions— Application  not  tendered  in  person —  Fafi- 
dity  of  selection —  Waiver  by  Crown.]  An  impli- 
cation for  a  mineral  condiUonal  purchase  under 
sec  19  of  the  **  Alienation  Act  qf  iS6l "  must  be 
made  in  person;  sec.  7  of  the  '*  Amendment  Act 
of  1875 "  applies  to  mineral  selections,  and  an 
omission  to  comply  with  its  provisions  renders 
the  application  void.  The  requirements  of  sec. 
7  are  not  "  conditions  annexed  by  law  to  the 
estate  or  interest  of  a  conditional  purchaser " 
within  sec.  10  of  the  "Further  Amendment  Act  of 
1880,"  the  breach  of  which  is  waived  by  rece^ 
of  deposit  money  by  the  Crown.  Browk  and 
Others  v.  Patterson  and  Cthers  •    368 

7. 25  Vict.  No.  1,  sec.  IS— Mining  Act, 

37  Vict.  No.  13,  sees.  40,  5&—'*Land  under 
lease  for  mining  purposes" — Jjease  applied  for, 
but  not  granted.)  Plaintiff  in  a  proceeding 
under  sec.  40  of  *' Mining  Act  1874,"  had 
applied  for  a  mineral  lease  under  that  Act,  and 
had  paid  one  year's  rent.  While  the  plaintiff's 
apphcation  was  pending  the  defendants  took  iq> 
the  land  as  a  mming  selection.  Held,  that  at 
the  time  of  the  defendants'  selection  the  land 
was  not  barred  for  selection  by  beins  *'land 
under  lease  for  mining  purposes"  wiuiin  the 
meaning  of  sec.  13  of  "Alienation  Act  qf  1861." 
These  words  do  not  apply  to  land  for  which  an 
application  for  a  lease  nas  been  made,  bat  not 
panted.  Lyons,  Appellant  ;  Moorb  and 
Others,  Respondents      •       •       •       -379 


DAMAGES — Action  for  if\furies  caused  by  neyfi- 
gence — Evidence  thai  plaint^ s  family  were  deptn- 
dent  on  him  for  support."^  In  an  action  to  recover 
damages  for  personid  injuries  caused  bv  defend- 
ant's negligence,  evidence  of  plaintiff  was  ad- 
mitted that  he  had  a  family  who  were  dependent 
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on  him  for  their  support.  Verdict  for  plaintiff. 
Hddj  that  the  evidence  was  rightly  admitted. 
Dkvib  v.  Curley 322 

2.  Sale  by  agent  having  no  authority — 

Measure  oj  damages  —  Re-sale  eiglUeen  months 
afterwards.]  The  defendants,  professing  to  have 
authority  from  the  owner,  contracted  to  sell 
land  to  the  plaintiff;  in  fact  they  had  no  such 
authority,  and  the  sale  was  never  carried  out. 
The  plaintiff  brought  an  action  in  a  district 
court  against  the  defendants  for  breach  of 
contract.  The  only  evidence  given  at  the  trial 
of  the  market  value  of  the  land  at  the  time  the 
contract  was  made,  was  that  eighteen  months 
afterwards  the  land  was  sold  at  an  advance  of 
120/.  The  Judffe  on  this  evidence,  considering 
the  price  brou^t  at  the  re-sale,  gave  a  verdict 
for  the  plaintiff  with  120^.  damages.  Held,  on 
motion  for  a  new  trial,  that  the  measure  of 
damages  was  the  difference  between  the  contract 
price  and  the  market  value  of  the  land  at  the 
time  of  the  contract,  which  also  in  this  case  was 
the  time  of  the  breach ;  but  that  the  Judge  was 
wronff  in  taking  as  such  market  value  the  price 
for  wnich  the  land  was  sold  eighteen  months 
afterwards.  Other  evidence  ought  to  have  been 
^ven  to  show  what  was  the  market  value  at 
the  time  of  the  contract.  And  a  new  trial  was 
ordered.     Holland  v.  Hardt  and  Amothkr, 

[450 

3.  Compensation  for  land  resumed — Da- 

mage  to  business  by  removal — Plaintiffs  in  poases' 
sion  up  to  trial-— Offer  accepted  by  the  plaintiffs  to 
allow  them  to  remain  in  possession  for  a  further 
period  of  time—See  Resumption  (for  "Public 
Purposes),  1. 

4.  Frontage  to  railway— Agreement  to 

treat  land  as  freehold.— See  Resumption  (for 
PuBUc  Purposes),  2. 

5.  Compensation  for   land   resumed  — 

Frontage  to  railv>ay — Right  to  cross  railway, — 
Set  Resumption  (for  Public  Purposes),  3. 

6.  Compensation   for  land  resumed  for 

railway  —  Severance.  —  See  Resumption  (for 
Railways). 

DEPAMATIOV^iSanX^er  and  customer— Letter  of 
credit — Endorsement^  *^  amount  already  paid  to 
payee^* — Overdraft  at  anoUier  branch — No  appro- 
pricUion  in  reduction — PriviUae.]  Plaintiff  re- 
ceived a  letter  of  credit  on  defendants'  branch 
at  B.,  which  he  handed  over  to  R.,  with  his 
cheque  for  the  amount,  for  presentation  and  pay- 
ment. R.  sent  the  cheque  and  letter  of  credit 
through  his  own  bank  to  the  defendants*  branch 
at  B.  The  letter  of  credit  was  returned  with 
the  endorsement  "  amount  already  paid  to  pay- 
ee." The  cheque  was  not  paid.  At  the  time 
of  the  presentation  of  the  letter  of  credit  plain- 
tiff was  indebted  to  the  L.  branch  of  the  defend- 
ant bank  to  an  amount  exceeding  the  amount 
for  which  the  letter  of  credit  was  given.  But 
no  appropriation  was  in  fact  then  made  of  the 
oredit  in  reduction  of  the  plaintifi's  liability  to 
the  L.  branch.  Plaintiff  brought  an  action  for 
the  alleged  libel  endorsed  on  the  letter  of  credit. 
Verdict  for  the  defendants.  Held,  that  the 
verdict  was  against  the  evidence.  There  being  no 
appropriation  of  theamount  of  theletter  of  credit, 


the  statement  endorsed  was  untrue,  and  was  not 
privileged,  and  was  therefore  libellous.  M*Nickle 
V.  The  Bank  of  New  South  Wales  and  Browne  v. 
The  Bank  qf  Australasia  followed.  SembU,  if 
the  appropriation  had  actually  been  made,  the 
bank  would  have  been  entitled  to  treat  the 
amount  of  the  letter  of  credit  as  having  been 
paid.    Ellis  v,  the  Bank  of  Australasia    96 

2. Privileaed  occcuion,]     The  plaintiff 

in  an  action  of  defamation  had  been  employed 
by  defendant  to  manage  a  store  at  G.  Defend- 
ant sold  the  business  to  B.,  and  plaintiff  entered 
B.'s  employ.  Plaintiff  sent  defendant  an  ac- 
count of  the  business  done  up  to  the  time  of  the 
sale  to  B.  Defendant  wrote  to  B.  and  to  the 
plaintiff  saying  that  the  account  was  unsatis- 
factory. These  letters  were  not  libellous.  Plain- 
tiff replied  that  defendant's  letter  amounted  to 
a  charge  of  dishonesty ;  and  asking  defendant 
to  come  to  G.  and  examine  the  boolu.  Defend- 
ant went  to  G.  and  saw  B.  at  the  store ;  he 
called  plaintiff  forward.  Plaintiff  said,  referring 
to  the  construction  to  be  placed  on  defendant's 
letter  to  B.,  "  B.  could  omy  infer  that  I  was  a 
ro^e  and  a  swindler.**  Defendant  replied,  B. 
bemg  present,  "  My  letter  did  not  imply  that 
you  were  a  rogue  and  a  swindler,  but  if  the  cap 
fits  you  can  wear  it*'  Defendant  then  brought 
the  account  books  and  said  :— **  The  statements 
in  my  letters  are  facts ;  one  of  three  thin^  is 
the  case — my  goods  were  either  stolen,  given 
away,  or  the  money  pocketed.*'  These  were  the 
slanders  laid  in  the  declaration.  Held,  that  the 
words  were  uttered  on  a  privileged  occasion. 
Ryan  v.  Newman 309 

DESERTED  WIVES  AHD  CHILDBED'S  ACT>- 
4  Vict,  No.  5,  s,  7— Desertion  of  dUldren— 22 
Vict,  No,  6,  sees,  6,  9.]  There  is  no  constructive 
desertion  of  children  under  these  Acts  as  there 
is  of  a  wife.  Therefore,  where  a  mother  re 
moved  her  children  from  the  house  of  a  drunken, 
violent  father,  who  offered  to  take  them  back, 
it  was  held  he  could  not  be  convicted  of  "  leav- 
ing the  children  without  means  of  support.*' 
^^r^NoBLE 62 

\  mST^ESS— Wrongful  distress.-See  Trespass 
I  (TO  Land). 

DISTRICT  COURTS  ACT8-44  Via,  No,  30— 
Application  for  Rule  nisi  within  eight  days — 
Practice,— See  Garnishee  Order. 


'ZkSL'A'LlSlT— Negligence  in  excavating  soil  ad- 
joining tlie  plaint^s  house, — Su  Neoliqence,^. 

EVIDENCE — Cross-examination — Answers  to  ir- 
relevant questions,]  Counsel  asking  a  question 
irrelevant  to  the  issue  is  bound  by  the  answer  of 
the  witness,  and  cannot  call  evidence  to  con- 
tradict him.  And  this  is  the  case  though  the 
question  was  originally  relevant  to  the  issue, 
but  has  become  irrelevant  by  the  disclaimer  of 
the  opposite  party.  The  plaintiff  suing  upon  a 
contract  signed  oy  the  defendant's  agent  dis- 
claimed relying  on  the  agent's  general  authority, 
and  placed  his  case  on  a  ratification  of  the  con- 
tract by  the  defendant.  The  defendant  cross- 
examined  the  agent  as  to  his  general  authority 
and  proposed  to  call  evidence  to  contradict  him. 
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[N.  S.  W.  R. 


Held^  that  he  could  not  do  so.  After  the 
plaintiff's  disclaimer  the  question  was  irrelevant, 
and  the  witness's  answer  was  binding.  Trotter 
V,  Bennett  and  Others       -       -       -       161 

2. WriUen  agreement — Parol  variation — 

ColkUeral  agreement]  P.  signed  a  paper,  "  I 
have  this  day  sold  to  K.  2000  sheep,  and  agree 
to  depasture  the  same  for  three  months,  and 
have  accepted  his  promissory  notes,  &c."  K. 
took  charee  of  the  sheep,  which  remained  feed- 
ing on  P.  s  land,  when  P.  subsequently  seized 
them.  In  an  action  of  trespass  oy  K.,  Held, 
that  oral  evidence  was  admissible  to  show  that 
P.  signed  the  paper  on  the  understanding  that 
one  R.  would  enaorse  K.'8  notes,  and  that  until 
such  endorsement  there  should  be  no  complete 
sale.  Lindley  v.  Lacey  (17  C.B.,  N.S.  678) 
followed.    KntwiN  v.  Pearson      -       -      162 

3. AcHon  of  negligence  by  drfendanU^  «cr- 

vanU — Defence  that  ike  injury  was  done  by  other 
persons  not  in  d^endants*  employ—Evidmee  in 
reply  that  these  men  were  the  defendants'  servants 
— A dmissibiUty  of  sucJi  evidence,  ]  Plaintiff  sued 
the  defendants  for  negligence  in  cutting  down  a 
f ootjMth,  by  which  the  plaintiff's  land  and  fence 
adjoming  the  footpath  fell  down.  Plea :  Not 
guilty,  by  sees.  Il7  &  119  of  the  "Municipali- 
ties Act"  (31  Vict.  No.  12).  At  the  trial,  plain- 
tiff brought  evidence  that  the  footpath  had  been 
lowered  oy  men  in  the  defendants*  employ ;  de- 
fendants' counsel  did  not  cross-examine  to  show 
that  these  men  were  not  the  defendants'  ser- 
vants. Defendants  brought  evidence  that  other 
persons  not  in  their  employ  took  away 
soil  from  the  footpath,  and  caused  the  injury  to 
the  plaintiff^s  pn>perty.  Plaintiff  tendered 
evidence  in  replv  to  show  that  the  persons 
spoken  of  by  the  defendants'  witnesses  as  having 
caused  the  damage  were  the  defendants'  ser- 
vants. The  D.C.  Judffe,  havine  refused  to  re- 
ceive this  evidence  on  the  ground  that  it  formed 
part  of  the  plaintiff's  case  in  chief,  and  having 
nonsuited  the  plaintiff,  Held,  on  apipei^  that 
the  evidence  ought  to  have  been  received;  and 
a  new  trial  was  granted.  Sinclair  v.  The 
Borough  of  Paddington  ....  824 

4.   Cross-examination  of  plaintiff  as  to 

letter  written  by  his  attorney — Point  not  accurately 
taken  in  Hule^Conduct  of  counsel  in  addressing 
jury  no  estoppel,]  In  an  action  against  a  muni- 
cipality for  negligently  constructing  a  drain  and 
thereby  causing  injury  to  the  plaintiff,  the 
plaintiff,  who  was  a  witness  on  his  own  behalf, 
was  cross-examined  as  to  a  letter  written  by 
his  attorney  to  the  defendants,  and  giving  a 
different  account  of  the  accident  from  thatjgiven 
by  him  in  his  evidence  in  chief ;  he  answered 
(questions  whether  he  had  made  a  statement 
like  that  contained  in  the  letter,  and  whether 
he  had  instructed  any  one  to  write  to  that  pur. 
port.  The  presiding  Judge  here  stopped  the 
cross-examination,  holding  that  the  auestiona 
could  not  be  proceeded  with  unless  the  letter 
were  put  in  evidence.  Counsel  for  the  defend- 
ants afterwards  referred  to  the  letter  and  its 
contents  in  his  address  to  tiie  jury.  Verdict  for 
the  plaintiff.  A  Rule  nisi  for  a  new  trial  was 
obtamed  on  the  ground  that  the  Judse  was 
wrong  in  refusing  to  allow  counsd  for  tiie  de- 
fendants to  cross-examine  the  plaintiff  as  to  the 


I  contents  of  the  letter.  Held,  that  the  Judge  was 
wrong  in  stopping  the  cross-examination  of  the 
plaintiff;  ana  that  the  counsel  for  the  defend- 
ants was  entitled  to  ask  the  plaintiff  whether  he 
had  not  made  a  statement  to  his  attorney  like 
that  contained  in  the  letter.  Held  also,  that 
although  the  point  that  the  Judge  had  refused  to 
allow  the  plaintiff  to  be  cross-examined  as  to  such 
statement  had  not  been  taken  in  ^e  Rule  in 
terms,  yet  that  was  what  was  meant ;  and  the 
Court  allowed  that  point  to  be  argued.  Held 
also,  that  the  conduct  of  the  defendants' counad 
in  addressing  the  jury  did  not  prevent  him  from 
taking  the  objection.  And  a  Rule  for  a  new 
trial  was  made  absolute.  Yates  v.  The  Muni- 
cipal Districjt  op  Dubbo       -        -        .    Sl( 

5. 40  Ft<^.  No.  8,  s.  Z—Oljection  not  tahen 

by  prisoner  or  counsel,  ]  Though  neither  prisoner 
nor  counsel  object  to  a  witness  as  inoompeteot 
to  take  an  oath,  the  Judge  on  being  satia6ed  that 
the  witness  might  be  reasonably  oojected  to  on 
the  ground  of  defective  religious  belief,  may 
allow  him  to  give  evidence  under  the  proviaions 
of  the  Act  40  Vict  No.  8.    R.  v.  Peters      4S5 

6. Action  for  fraudulent  misrepresentation 

— Evidence  of  other  misrepresentations  cutmissible 
to  show  fraud,]  An  action  was  brought  for  certain 
false  and  fraudulent  representations  by  which 
the  plaintiffis  were  induced  to  enter  into  a  con- 
tract. Evidence  that  the  defendant  had  made 
other  false  statements  with  reference  to  the 
subject-matter  of  the  contract  was  tendered  to 
show  that  the  misrepresentations  for  which  the 
action  was  brought  were  made  with  a  fraudulent 
intent.  The  evidence  was  rejected.  Held,  that 
the  evidence  ought  to  have  lieen  received,  and  a 
new  trial  was  ordered.  Lee  and  Ahother  r. 
Castner 460 

7.  Measured  portion — County  map.See 

Crown  Lands  Acts,  1. 

8. Application  by  agent  for  eonditumal  pur- 

chase — Bhidence  of  acts  to  show  for  wkmn  the 
selection  was  made,^8ee  Crown  Lands  Acts,  5. 

9.  Burthen  of  proof.  —  See   LiCEXtmso 

Act,  1. 

FALSE  lUPBlSOmUSST  —  Arrest  by  spedml 
constable  appointed  by  drfendantsfor  Ae  prviee- 
tion  of  their  property — Liability  of  the  defendants 
—Police  Act  (19  Vict.  Ao.  24).  sees.  12,  14.) 
C.  was  a  special  constable  appointed  by  defeod- 
ants  (who  were  warfinsers  and  ship-owners), 
under  section  12  of  the  Police  Act  (19  Vict.  No. 
24),  for  the  protection  of  their  property  and  the 
keeping  of  order  on  their  wharf ;  he  was  paid  by 
the  defendants.  C.  arrested  the  plaintiff  and 
took  him  in  custody  on  a  false  chanro  of  having 
stolen  goods  from  off  the  defendants  wharf.  In 
an  action  by  plaintiff  against  the  defendants  for 
the  false  imprisonment : — Held,  that  the  defend- 
ants were  liable  for  the  acts  of  the  special 
constable,  C.  Brockstatne  v.  Smith  and 
Others 97§ 

nVCIira  ACr^IAabiUtu  of  iM^aad  cowrfifisiia? 
pwexha»er, — Bee  Crown  Laitds  Acib,  3. 

PISSI  FACIAS— i;i7ttifo&fe  vnUrttA^DtMad*. 
—See  Garnishee  Order. 
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OABVI8HSB  ORDER— <*2>i9/nV^  CouH  Appeal 
Act''  (44  Viet,  No.  dO)~-AppUc(Uion  wUhin  eighi 
days — Registration  of  writ  of  execution — Accruing 
dividends  in  insolvency  due  to  the  judgment  debtor 
bound^Oamishee  order  C.L.P,  Act  1867,  «.  31— 
Protection  to  garmshee^Pleading— Money  had 
and  received — Forms  of  action  for  dividend  by 
transferrec  against  official  assignee — 5  Vict.  No. 
17,  s.  92.] — Judgment  in  District  Conrt  pro- 
ttonnced  2drd  Febniary.  On  2nd  March  defend- 
ant applied  to  Supreme  Court  Judge  for  a  Rule 
nisi.  Hearing  of  application  nostponed  to  "10th 
March,  to  enable  the  defendant  to  procure  a 
copy  of  the  Judge's  notes."  On  27th  March  the 
defendant,  who  had  got  no  order  extending  the 
time,  appUed  for  Bule.  Held,  within  time.  W. 
was  a  proven  creditor  in  the  estate  of  B.  D.,  a 
jad|p3ient  creditor  of  W.'s,  lodeed  a  writ  of  Ji.  fa. 
agamst  him  in  the  sherifiTs  office,  on  23rd  Nov- 
ember, 1880.  On  8th  November,  1881,  W. 
assigned  his  riffht  to  the  dividends  to  the  {>lain- 
tiff,  E.  The  defendant  S.,  the  official  assignee 
of  B.,  had  notice  of  this  assignment  and  agreed 
to  pay  the  dividends  to  E.  On  16th  November 
S.  was  served  by  D.  with  an  attachment  order. 
On  17th  November  the  dividends  became  pay- 
able. On  23rd  November,  S.  not  opposing,  the 
attachment  order  was  converted  into  a  garnishee 
order.  S.  paid  the  amount  of  the  order  to  D., 
and  promised  to  pay  the  balance  to  E.,  but  did 
not  ao  so,  and  on  5th  January  paid  it  into  the 
Treasury ;  but  it  was  admitted  he  could  with- 
draw it  from  there.  £.,  on  12th  January, 
brought  an  action  for  money  had  and  received 
against  S.,  in  the  District  Court,  and  recovered 
a  verdict  for  the  whole  amount.  On  appeal. 
Held,  that  the  garnishee  order  completely  pro- 
tected S.  for  any  payment  thereunder.  Held, 
alsOf  that  payment  into  the  Treasury  protected 
S.  as  to  the  balance.  Held  further  (joer  Faucett, 
J.),  that  the  writ  of  JL  fa.  bound  the  dividends 
in  the  hands  of  S.,  for  such  dividends  are  an 
''equitable  interest,"  subject  to  execution,  and 
not  a  "chose  in  action."  Semble,  the  action  of 
money  had  and  received  is  sustainable  against 
an  official  assignee  for  dividends.  Evans  v. 
Stzphkn 154 


HU8B  AHD  AHD  WIFE—  Wife  may  hold  share  in 
a  claim.'-See  Mining  Act,  3. 

IKPOUHDUrG  ACT—ProsectUion  under  see.  33 
for  rescue — Action  of  trespass  for  the  same 
matter— Besjudicata'-^ect  of  sec.  37  on  rem/edy 
by  action  for  damages.— See  Bj»  Judicata. 

mASTS— Liability  under  Fencing  Act.—See 
Cbown  Lands  Acts,  3. 

9.  Must  sue  in  Warden's  Court  by  next 

friend.—See  Mining  Act,  4. 

nr80LTEVCT-5  Vict.  No.  17,  s.  99— Secured 
creditor— Commissioner's  discretion  to  refuse  to 
make  assignee  elect.]  A.  and  B.,  customers  of  a 
bank,  became  insolvent.  The  bank  tendered 
proof  against  A.  for  "her"  overdrawn  account 
partly  secured,  which  was  admitted,  A.'8  official 
assignee  thinking  she  was  the  only  debtor  to  the 
ban!  on  that  account.  It  subsequently  trans- 
pired that  the  account  was  a  joint  one,  that  A. 


was  probably  only  a  sureiry  for  6.,  and  that  the 
bank  has  also  proved  against  B.'s  estate.  The 
bank  called  upon  A.  's  assignee  to  elect  under  sec. 
39  to  take  the  security  or  leave  it  to  the  bank, 
but  he  refused  to  do  so  unless  supplied  with  the 
bank's  account  with  B.,  and  a  list  of  their 
securities  in  respect  thereof.  The  bank  then 
moved  for  an  order  to  elect,  which  the  Acting 
Chief  Commissioner  refused  to  make.  On  ap- 
peal. Held,  that  the  Commissioner  rightly 
refused  to  make  the  order  to  elect.  Ev  parte 
Australian  Joint  Stock  Bank,  in  the  Insol- 
vency of  J  AVE  OUSBT 54 

2. Certificate—Appeal  from  allowance  qf 

— Time — Grounds  of  refusing  certificate — 5  Vict. 
No.  17,  ss.  04,  95—7  Vict.  No.  19,  s.  18—25 
Vict.  No.  8,  s.  6.]  By  26  Vict.  No.  8,  s.  6,  an 
appeal  against  the  granting  or  refusal  of  a  certi- 
ficate must  "be  within  twenty-one  days.*' 
Held,  that  an  appeal,  where  the  exceptions 
were  filed  on  the  twenty-first  day,  was  in  time. 
A  creditor  who  did  not  appear  to  object  to  the 
grant  of  a  certificate  may  appeaL  By  7  Vict. 
No.  19,  s.  18,  "the  insolvents  certificate  shall 
be  refused  in  every  case,  where  the  same  would, 
if  granted  by  his  creditors,  have  been  refused 
allowance  by  the  Court,  or  if  allowed,  would 
have  been  void  under  5  Vict.  No.  17."  By 
5  Vict.  No.  17,  s.  94,  a  certificate  granted  by  the 
creditors  would  be  allowed  by  the  Court  unless 
a  creditor  objected,  in  which  case  the  Court 
would  refuse,  suspend,  or  allow  the  same  "  as 
the  justice  of  the  case"  might  require.  By  s.  94, 
a  certificate  was  void  in  certain  cases  of  miscon- 
duct. Held,  that  the  Court  might  refuse  if  the 
conduct  of  the  insolvent  was  suspicious,  though 
no  actual  offence  against  the  msolvent  Imwb 
had  been  proved.  In  the  Insolvency  qf  D.  C. 
WiLLiAifsON,  Eb  parte  Fitzpathick         -    149 

3.  Foreign  insolvency — Consideration — 

Debt  discharged  by  certificate — Sufficient  conside- 
ration  to  support  subsequent  promise  to  pay — 
Pleading— Departure— Law  of  oUur  colonies.'] 
P^  sued  D.  for  money  lent,  and  on  accounts 
stated.  D.  pleaded  tliat  the  money  was  lent  in 
New  Zealand,  that  he  afterwards  became  insol- 
vent, and  received  a  certificate  of  discharge 
under  the  New  Zealand  insolvent  laws.  P.  re- 
^ed  that  after  the  certificate,  D.  again  pro- 
mised to  pay  the  debt.  On  demurrer  to  the 
replication,  Held,  that  the  original  debt  was 
sufficient  consideration  to  support  the  promise 
to  pay.  Held,  also,  that  the  replication  was 
not  a  departure.  The  law  of  New  Zealand  is 
presumed  to  be  the  same  as  the  common  law  of 
England,  and  any  difference  should  be  alleged. 
PrOUDVOOT  v.  D&AKB         -         •         •         •381 

4.  — ^  Cashcreditbond— Bill  qf  sale  to  sureties 
—Sale  by  direction  of  insolvent— Direction  by  sure- 
ties  to  auctioneer  to  hold  proceeds  for  them—Pay' 
ment  into  insolvent's  ciecount.]  F.  obtained  an 
overdraft  in  the  defendant  bank  on  a  bond  to 
the  bank,  with  H.  and  C.  as  sureties,  and  gave 
H.  and  C.  a  biUof  saleover  his  goods  as  security 
for  the  payment  of  the  overdraft.  Some  time 
iJterwaras,  and  after  default  had  been  made  by 
F.  under  the  bond,  F.  instructed  S.,  an  auc- 
tioneer, to  sell  his  goods.  H.  and  C.'s  attorney 
(B.)  thereupon  wrote  to  S.,  oaUing;  his  attention 
to  the  bill  of  sale,  and  directing  him  to  hold  the 
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proceeds  for  H.  and  0.  An  interview  took  place 
between  S.  and  K,  but  there  was  a  conflict  of 
evidence  as  to  what  was  then  said.  B.,  acting 
on  behalf  of  H.  and  C,  wrote  to  the  defendant 
bank,  asking  that  all  moneys  paid  in  after  that 
date  should  oe  applied  in  redaction  of  the  over- 
draft. S.  paid  the  proceeds  of  sale,  consisting 
of  promissory  notes  and  cheques,  into  F.'s  ac- 
count at  the  bank.  At  that  time  there  was 
another  account  in  the  bank,  opened  by  H.  and 
C.  for  the  liquidation  of  the  overdraft.  Within 
sixty  days  after  the  payment  into  the  bank,  F. 
sequestrated  his  estate.  F.'s  official  assignee 
then  brought  this  action  to  recover  the  amount 
of  the  notes  and  cheques,  the  proceeds  of  the 
sale  of  F.'s  goods  received  by  them.  The  jury 
returned  a  verdict  for  the  plaintiff,  and  found 
specially  that  on  the  dav  when  the  first  payment 
was  made  to  the  bank  F.  wa»  insolvent,  and  that 
the  defendants  knew  it.  HM^  on  motion  for  a 
new  trial,  that,  assuming  that  B.  in  his  interview 
with  S.  consented  to  S.  paying  the  money  to  the 
credit  of  F.,  the  payment  must  not  be  regarded 
as  a  voluntary  payment  by  F.,  but  as  a  payment 
made  by  direction  of  H.  and  C,  who  then  had 
dominion  over  the  goods  by  virtue  of  their  bill  of 
sale,  and  as  made  with  the  view  of  meeting  the 
security  of  H.  and  0.  And  therefore  tiie  pay- 
ments up  to  the  amount  secured  by  the  bul  of 
sale^  wereeood  as  against  F.'s  official  assignee. 
Lyons  r.  ^e  Bank  of  New  South  Wales  385 

6. Payment  into  Treasury  by  official  a»- 

signee,^8ee  Garnishee  Order. 

6. Insolvewy  of  licensee.—See  Pubucan, 

3. 

7. Miner's  right  passes  to  official  assignee, 

—See  Mining  Act,  2. 

8.  — —  Cfaim  tal'en  up  by  an  uneertijicated  in- 
solvent,— Ste  Mining  Act,  6. 

IVSUBAlfCE  {YVBX)— Interest  cf  insured  at  time 
of  loss — Fully  paid  vendor— Contract  with  pur- 
cliaser  to  assign  policy  and  keep  it  aHve  for  his 
beneJU.]  A  contract  of  fire  insurance  is  a  personal 
contract  of  indemnity  to  the  person  insured,  and 
cannot  be  assi^ed  without  the  consent  of  the 
insurer.  A.  insured  buildings,  and  then  sold 
them  to  B.  At  the  time  of  the  sale  it  was 
agreed  that  A.  should  assign  the  policy  to  B.,  and 
that  the  same  should  be  kept  ahve  for  the 
benefit  of  B.  until  the  conveyance  should  be 
executed.    After  the  purchase-monev  had  been 

Said,  but  before  conveyance,  the  buildings  were 
estroyed  by  fire.  A.  executed  a  conveyance, 
and  then  brought  an  action  on  the  policy,  as 
trustee  for  B.,  against  the  insurance  company. 
Held,  on  demurrer  {per  Martin,  C.J.,  and 
WiNDKTER,  J.,  Innes,  J.,  diss,)  that  A.  had  no 
interest  at  the  time  of  loss  sufficient  to  main- 
tain the  action.  The  Bank  of  New  South 
Wales  v.  The  North  British  and  Mercantile 
Insurance  Company   (B)  •        •        -        -    60 

2.  Fire  insurance— Policy — Arbitration 

clause-^CondUion  precedent —  Waiver  by  condttct.] 
A  policy  of  fire  insurance  under  seal  was  made 
subject  to  conditions  endorsed  thereon.  By 
clause  13  of  the  conditions  "if  any  difference 
shall  arise  between  the  company  and  the  assured 


in  the  adjustment  of  any  olaim  for  lost  or  dam* 
age,  the  amotint,  if  any,  to  be  paid  by  the 
company  shall  ...  be  submitted  to  arbi- 
tration, Ac.  .  .  .  and  the  assured  shall  not 
be  entitled  to  commence  or  maintain  any  action 
at  law  .  .  .  upon  this  policy  until  the 
amount  of  the  loss  shall  have  been  referred  and 
determined  as  hereinbefore  provided."  By 
clause  14  no  action  shall  be  Drought  against 
the  company  on  the  policy,  unless  commenced 
within  SIX  months  after  the  loss.  The  premises 
insured  were  damaged  by  fire,  and  the  assured 
and  the  company  entered  into  n^otiations  for 
the  appointment  of  arbitrators.  While  these 
negotiations  were  still  inoomplete  (the  parties 
having  differed  as  to  the  appointment  of  the 
company's  arbitrator,  and  as  to  the  terms  of 
the  reference),  the  assured  iuued  his  writ,  so  as 
to  be  within  the  six  months  mentioned  in  danse 
14.  Shortly  afterwards  the  submission  to  arbi- 
tration was  made,  but  no  arbitration  was 
entered  into,  and  no  awutl  was  made.  At  the 
trial,  the  jury  returned  a  verdict  for  the  plain- 
tiff, and  found  specially  that  the  defendant 
company  exonerated  the  plaintiff  from  settling 
the  claim  by  arbitration  by  neglecting  and  refus- 
ing to  proceed  to  arbitration.  On  motion  to  set 
aside  the  verdict  and  enter  a  nonsuit : — Held, 
that  by  the  policy  an  adjustment  of  the  claim 
hj  arbitration  pursuant  to  clause  13  was  a  con- 
dition precedent  to  the  plaintiff's  right  to  brins 
an  action  on  the  policy  for  any  loss  by  fire ;  and 
that  the  facts  proved  did  not  support  the  find- 
ins  of  the  jury,  that  the  defendant  company 
released  or  exonerated  the  plaintiff  from  a  per- 
formance of  that  condition.  And  the  Rule  was 
made  absolute  to  enter  a  nonsuit.  Barkbit  r. 
The  Citt  Mutual  Firs  Insurance  Ompany, 
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LAVDLOBD  AMD  TmhXT  — Demise  ''for  the 
term  of  one  year,  to  be  computed  from  so  soon  as  gas 
is  laid  on  to  house'* — Oas  subsequently  laid  on— 
Certainty  of  commencement  ofterm,'\  A  memo- 
randum of  agreement,  dated  22nd  May,  to  let 
and  take  a  house  at  a  certain  rent,  miyable 
monthlv,  stated  that  the  demise  was  "For the 
term  of  one  year,  to  be  computed  from  so  soon 
as  the  gas  is  laid  on  to  house.'*  On  SOth  May 
the  gas  was  laid  on.  The  lessee  did  not  take 
possession,  and  refused  to  do  so,  or  to  pay  reut, 
on  the  ^pround  that  the  demise  was  void  as  being 
uncertam  as  to  its  commencement.  The  lessor 
thereupon  sued  his  lessee  in  a  District  Court  for 
a  month's  rent  due  on  the  demise;  and  he  was 
nonsuited.  Held,  on  appeal,  that  the  lease  was 
good,  the  date  of  the  commencement  having 
been  rendered  certain  by  the  laying  on  of  tire 
gas  on  SOth  May.  The  nonsuit  was  set  aside 
and  a  verdict  entered  for  the  plaintiff  in  the 
amount  claimed ;  the  defendant  to  pay  the  costs 
of  the  appeal  and  of  the  trial  below.  Terry  r. 
TiNDALE  444 

LICEOTIHO  ACT.— See  Publicans. 

LIMITATION  OP  JlCTIOVS—'*  Statute  of  Limi' 
tations,*'  2  dD  3  Will,  IV„  c  27.  sees,  1,  2,  8,  16, 
VJ,  l^t^Runs  against  administrator  as  againd 
heir,  in  respect  of  real  estate — **Real  Estate  <^ 


VOL.  in.] 
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Intestates  Distnbution  Act*'  (26  Vict.  No.  20), 
9ec.  L]  D.  died  in  1853,  intestate,  in  this  colony, 
pofiSMsed  of  real  estate  here.  The  defendant 
took  possession  on  D.'s  death.  D.*s  heir,  J.  H., 
never  left  England,  and  died  in  1866.  26  Vict 
No.  20,  sec.  1,  by  which  real  estate  devolved  on 
the  administrator  instead  of  the  heir,  came  into 
force  in  1863.  In  1880,  J.  H.'s  eldest  son,  the 
plaintiff,  came  to  the  colony,  took  out  letters  of 
administration  to  J.  H.,  and  brought  ejectment. 
Held,  that  he  was  barred  by  Sie  Statute  of 
ZimUcUiona.  Semhle,  the  ^^  Real  Estate,  of  In^ 
testates  Distribution  Act,'' 2^\  id.  No.  20,  does  not 
place  the  administrator  in  any  better  position,  as 
reffards  time,  than  the  heir.  It  is  an  inflexible 
rme  that  when  the  statute  has  once  begun  to 
mn,  nothing  can  stop  it.  Stanford's  Com  and 
Murray  v.  East  India  Company  explained. 
Jenkins  v.  Jknkins       ....       35 

2.  Adverse    possession— Occupation  for 

temporary  purposes.  J  Plaintiff,  the  caveator  in 
an  issue  under  the  Real  Property  Act,  proved 
that  A.,  in  1840,  used  the  land  as  a  slaughter- 
yard  for  twelve  years.  He  abandoned  it  for  two 
years,  and  then  allowed  B.  to  use  it  for  several 
years  as  a  |;arden.  It  was  then  used  by  C.  as  a 
garden  until  1868,  when  it  became  vacant,  and 
remained  vacant  until  the  plaintiff  took  posses- 
sion. The  defendant,  who  had  the  documentary 
title,  was  never  on  the  land  until  1870.  Verdict 
for  the  defendant.  Held,  that  the  jury  were 
justified  in  coming  to  the  conclusion  that  the 
occupation  by  A.  was  for  temporary  purposes 
only,  and  was  not  such  adverse  possession  as 
to  set  the  statute  running  against  the  true 
owner.    M'Gkaky  v.  Brodziak        •        -    124 

3.  "Statute  of  Limitations**— Trespass 

brought  by  owner — Defence,  adverse  possession 
for  SO  years— Plaintiff  entitled  to  abandon  docu- 
mentary title,  and  rely  on  prior  possession — De- 
fendant's  evidence  of  possession  must  show 
boundaries  of  land  occupied  by  him — Aew  trial.] 
To  a  declaration  in  trespass  the  defendant 
pleaded  '*  not  possessed.'*  The  plaintiff  put  in 
evidence  a  conveyance  of  land  from  N.  to  M.  in 
1837,  and  a  conveyance  from  the  trustees  of 
M.  to  the  plaintiff  executed  in  1872.  He  also 
gave  evidence  of  {possession  by  M.  in  1837,  who 
put  a  caretaker  in  charge  with  directions  to 
keep  trespassers  off  the  land.  On  the  plaintiff 
purchasing  in  1872  he  went  into  possession  and 
occupied  the  land.  The  defendant  gave  no  evi- 
dence of  title,  but  rested  his  defence  on  alleged 
acts  of  adverse  possession  by  his  father  and 
himself  extending  over  more  than  20  years  prior 
to  1872.  In  support  of  this  contention  the  defen- 
dant said  that  30  vears  ago  and  upwards  he 
remembered  that  there  were  saw-pits  on  the 
land  used  by  one  J.,  who  paid  rent  to  his  father. 
There  was  also  evidence  that  about  the  same 
time  there  was  a  slab  hut  on  the  land,  rented 
from  defendant's  father,  in  which  a  school  was 
ke|>t.  There  was  no  interference  by  anyone 
acting  on  behalf  of  M.  Evidence  was  also  given 
that  the  defendant's  father  and  the  defendant 
himself  cut  (]|uantitjes  of  timber  on  the  land. 
During  this  time  the  land  was  not  cleared,  and 
was  fenced  on  one  side  only  not  the  frontage. 
The  jury  returned  a  verdict  for  the  defendant, 
and  found  specially  that  the  defendant  had  been 


in  |K>88es8ion  for  20  years  prior  to  1872.  On 
motion  for  a  new  trial  on  the  ground  that  the 
verdict  was  against  the  evidence,  Held,  that 
the  plaintiff  had  shown  a  good  title.  His 
evidence  of  title  commencing  with  M.'s  i)08se8- 
sion  was  not  destroyed  by  his  putting  in  the 
conveyance  from  N.  to  M.  He  was  entitled  to 
rely  on  M.'s  possession  on  failing  to  trace  the 
documentary  title  farther  than  from  N.  Held, 
also,  following  LcUng  v.  Bain  (Knox  364)  that  in 
order  to  show  possession  as  against  the  holder 
by  documentary  title  the  evidence  of  possession 
must,  as  to  the  boundaries  of  land,  be  as  precise 
as  in  a  conveyance.  Held,  therefore,  taking  the 
finding  of  the  jury  to  mean  only  that  the  defen- 
dant or  his  father  had  been  in  adverse  posses- 
sion for  20  years  prior  to  1872,  that  although 
the  evidence  contrary  to  the  finding  was  not  as 
clear  as  in  most  cases  where  a  new  trial  is 
granted  on  account  of  the  verdict  being  against 
the  evidence,  still,  as  the  defendant  had  not 
given  sufficient  evidence  of  adverse  possession, 
and  as  the  title  to  land  was  involved,  the  Court 
ought  to  grant  a  new  trial  on  payment  by  the 
plamtiff  of  the  costs  of  the  first  trial.  Harnett 
V.  Green 482 

M  ABDTE  BOASJi— Liability  ofOovemmentfor  the 
negligence  of  the  officers  of  the  Marine  Board, — See 
Navigation  Act. 

HA8TEE  AVD  SEBY AST— Manager  of  bank- 
Special  agreement — Hiring  for  a  year — Notice  of 
its  temUnationJ]  Plaintiff  was  appointed  by  reso- 
lution of  the  directors,  passed  6th  May,  manager 
of  the  defendant  company,  at  a  salary  of  1^/. 
per  annum  for  the  first  twelve  months,  to  com- 
mence from  1st  April  last,  with  the  understand- 
ing that  progressive  yearly  increases  thereafter 
would  be  considered  as  the  bank  grew  in 
strength.  The  company  was  not  formed  until 
6th  May.  He  was  dismissed  in  October,  his 
salary  being  paid  up  to  31st  December.  Plaintiff 
then  brought  an  action  on  the  contract  for  hiring, 
and  on  a  hirin|;  for  a  year  from  1st  April  De- 
fendants paid  mto  court  a  sum  of  money  which 
with  the  amount  previously  received  by  the 
plaintiff  would  amount  to  750/.,  the  first  year's 
salary.  The  plaintiff  was  nonsuited.  Held,  that 
the  nonsuit  was  ri^ht.  The  hiring  was  for  a 
year  only  from  1st  April;  and  under  the  affree- 
ment  no  notice  of  its  termination  was  required. 
CJooK  V.  The  Sydney  and  County  Bank      273 

MASTER  AHD  SERVAKT— /n;t<ry  by  fellow 
servant,— See 'NmuQiLSCE,  1. 

LEVY  IS  WRONG  KOXSBE— Liability  of  landlord. 
—See  Trespass  (to  Land). 

MIKIHO  ACT— 37  Vict.  No.  13,  see.  19— Spe- 
cialcasefrom  Wardtn*s Court— Jurisdiction.]  The 
Supreme  Court  has  no  jurisdiction  to  entertain 
a  special  case  stated  by  the  Warden  under  sec. 
79  of  the  ''Mining  AcC  (37  Vict.  No.  13),  where 
the  Warden  has  not  suspended  his  judgment, 
but  has  made  an  order  in  the  suit.  Bowes  and 
Another  v.  Park 86 

2. 37  Vict,  No,  13,  ss.  15, 16, 17,18,19— i/i- 

ners^  right  passes  to  official  assignee— Claim  does 
not  lapse  on  insolvency  ofminer—**  Insolvency  Act," 
(5  Vict.  No.  17),  8S.  53,  54.]  K  an  uncertificated 
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insolvent  obtains  a  miner's  right,  that  document, 
and  any  mining  claim  he  may  acquire  under  it, 
passes   to   his  official  assignee.     Bourke   v. 

Wright 146 

3. 37  Vict.  No.  13,  SB.  14, 18, 19—Regvla- 

tUyns  106, 106, 124of  Dec ,  \%lfi— Married  wman^s 
separate  use.]  A  married  woman  ma}r  be  res- 
tored as  the  owner  of  a  share  in  a  mining  claim, 
though  re|;ulation  124  forbids  females  to  work 
in  the  mme.  She  may  acquire  or  hold  such 
share  to  her  separate  use.    Rub  v.  Harris    148 

4. 37  Vict.  No.  13,  see.  llS^Sued  by  an 

infant — Mustsuebynext/riend — Mode  of  appoint' 
ment,]  An  infant  cannot  sue  in  a  Warden's 
Court  except  by  his  next  friend.  Where  no 
provision  is  made  by  regulations  for  the  appoint- 
ment of  a  next  friend,  sueh  appointment  may  be 
made  by  the  Warden's  Court.  Lucas  &  Others, 
Appellants;  Bourke,  Respondent        -    216 

6. '^Mining  Act''  (37  Vict.  No.  13),  secs.l9, 

107,  109,  115— ** Insolvency  Act"  (6  Vict.  No. 
17),  sec.  100 — Miner's  right  and  claim  taken  up 
by  uncertificated  insolvent— Rights  against  stran- 
ger — Intervention  of  oMeial  assignee  after  War- 
den's decision— " Rehearing**  before  District 
Court — Value  of  property  involved — Practice — 
Jurisdiction.]  B.,  an  uncertificated  insolvent, 
became  the  holder  of  a  miner's  right,  and  took 
up  a  claim  on  a  goldfield.  L.  got  into  possession 
of  the  claim,  and  applied  to  be  registered  as 
holder.  B.  took  out  a  summons  in  the  Warden's 
Court,  calling  upon  L.  to  show  cause  why  his 
application  should  not  be  refused.  The  Wurden 
decided  in  favour  of  B.  L.  appealed  to  the 
District  Court ;  and  in  addition  to  the  grounds 
taken  before  the  Warden,  took  the  ground  that 
at  the  time  that  B.  took  up  the  daim,  and  at 
the  time  that  the  summons  was  issued,  he  was  an 
uncertificated  insolvent.  It  also  appeared  that 
after  the  Warden's  decision,  but  before  the 
hearing  in  the  District  Court,  the  official  assig- 
nee had  intervened  and  sold  B.'8  right  to  the 
claim.  On  these  facts  being  admitted  to  be 
true,  the  District  Court  Judge,  without  deciding 
the  other  grounds  taken,  reversed  the  Warden's 
decision  on  the  eround  that  B.  had  no  title 
whatever  to  the  cbum.  B.  then  appealed  to  the 
Supreme  Court.  Held,  that  no  intervention  by 
the  official  assignee  having  taken  place  when 
the  sunmions  was  issued,  B.  had  a  right  to 
institute  the  proceedings  in  the  Warden's  Court. 
Bourke  v.  Wright  explained.  Held  oZso,  that 
the  proceedings  in  the  District  Court,  althoush 
called  a  "  rehearing,"  in  section  109  of  the 
"  Mining  Act "  of  1874,  are  nothing  more  than  a 
continuation  of  the  proceedings  in  the  Warden's 
Court ;  and  L.  was  not  entitled  to  avail  himself 
of  the  intervention  of  B.'s  official  assi^ee  after 
the  suit  had  been  instituted  and  the  decision  of 
the  Warden  siven.  Held  also,  that  although 
there  was  nothing  in  the  proceedings  before  the 
District  Court  to  show  that  the  value  of  the 
property  involved  exceeded  501.  the  Supreme 
Court  oould  entertain  the  appeal  The  Court 
allowed  the  appeal;  but  directed  that  the  matter 
be  re-heard  before  the  District  Court  on  the 
grounds  ahready  taken,  but  not  determined 
there.  Bourke,  appellant;  Lucas  and  Others, 
respondent 317 


M05ET  COTJVTS^Fordividends^Againd  ojficial 
assignee.— See  Garnishee  Order. 

MOBTGAOOB  AHD  MOBTGAGSS—iSeaJ  estate 
of  intestates— 2e  Viet.  No.  20,  see.  I— Title  of 
administrator  relates  back  to  the  death  qf  the  in- 
testate— 16  Vict.  No.  19,  see.  52— Mortgagees 
statutory  reeeipty  endorsed  when  there  is  no  fiiori- 
gagof's  cuiministrator,  vests  the  legal  estate  in  such 
administrator  when  subsequently  appointed — 26 
Vict.  No.  12,  see.  26,  appUes  to  mortgages  doled 
b^ore  that  Act — A  mortgagor's  administrator  can 
bring  ^eetment.    Norman  and  Wife  v.  ¥bck  43 

a. "  Real  Property  Act,**  26  VieL  No.  12, 

see.  26 — Mortgagor  has  not  the  legal  estate — Rule 
in  Shelley's  case— Settlement — Mortgage — Limitti' 
tions  in  equity  of  redemption — Enlargement  of 
power  in  settl^nent.]  The  mortgagor  of  land,  uy 
deed  of  settlement,  conveyed  to  trustees  and 
their  heirs  to  such  uses  as  Sarah  F.  should  from 
time  to  time  by  deed  appoint,  and  in  defaolt  of 
or  until  such  appointment,  to  the  use  of  said 
trustees  their  heirs  and  assigns,  during  the  life 
of  the  said  Sarah  F.,  upon  trust  to  peniiit  the 
said  hereditaments  and  premises,  and  the  rents, 
issues,  and  profits  thereof,  to  be  used  and  en- 

J'oyed  for  the  sole  and  separate  use  of  said  Sarah 
r. ;  and  from  and  after  her  decease  to  W.F.,  for 
life ;  remainder  to  the  use  of  the  heirs  and  atiiignt 
of  said  Sarah  F.  Held,  that  the  26  Vict.  No. 
12,  sec.  26,  does  not  alter  the  rules  of  oon- 
veyancing  so  as  to  cause  the  mortgagor  to  retain 
the  legal  estate,  notwithstanding  the  mortga^ 
deed.  The  rule  in  Shelley's  case  anpliea  to  this 
conveyance,  and  Sarah  F.  takes  tne  equitable 
fee.  By  a  subsequent  indenture  of  mortgage, 
reciting  the  settlement  and  a  contract  for  loan 
to  Sarah  F.,  W.  F.,  and  G.  F.,  the  Und  was 
conveyed  to  P.  Proviso,  that  if  said  Sarah  F., 
W.  F.,  or  G.  F.,  should  pay,  &c.,  said  P.  should, 
upon  request,  and  at  costs  of  Sarah  F.,  W.  F., 
and  G.  F.,  re-convey  '*  unto  and  to  the  uses  to 
which  the  same  stood  limited  immediately  be- 
fore the  execution  of  these  presents,  or  other- 
wise, as  the  said  Sarah  F.,  her  heirs  or  assigns 
shall  direct. "  Semble,  that  the  limitation  of  the 
equity  of  redemption  did  not  enlarge  the  power 
given  to  Sarah  F.  by  the  settlement,  aiui  au- 
thorise her  to  dispose  of  the  land  by  will.  Re 
Ferousson 48 

*<MinnCIPALITIS8  ACT"— 31  Viet.  No.  1% 
s.  66)— Nomination  paper— Description  of  eamdi" 
dates— **  Occupation.*']  J.  F.,  a  candidate  for 
the  office  of  alderman,  was  described  in  the 
nomination  paper  as  "  J.  F.,  Esq.,  Member  of 
the  Legislative  Assembly,  freeholder."  He  waa 
of  no  profession,  business  or  calling,  bat  lived 
upon  the  income  he  derived  from  his  freehold 
estates.  Held,  under  the  circninstanoea  ft 
sufficient  description  of  the  candidate's  "ooeapar 
tion"  within  the  meaning  of  section  66  of  Um 
"  Municipalities  Act.**  Ex  parte  Fulutord,  re 
Baolin lU 

3. DescripUon  qf  candidate — OeeupatioH 

*'  FreeJiolder.**]  A  candidate  for  the  office  of 
alderman   was   described  in   the   nominatton 

Saper  as  a    ''Freeholder."    Held,   that  anch 
esoription  was  insufficient.     Ex  parte  Gow,  re 
MossMAK        ....       (Note  2)  117 
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MuNiciPALTTiBS  AcT— Continued, 

3. 31  Vict.  No.  12,  see.  Sl^JSUction  (if 

Mayor—"  Declared  elected  "—Acting  in  office— 
OtMber.]  To  obtain  a  Bole  nnder  sec.  99  of  the 
**  Municipalities  Act  of  1867  "  to  oust  a  mayor 
or  aldennan  it  is  not  necessary,  as  in  quo 
warranto,  to  show  he  has  acted  in  such  office. 
It  is  sufficient  to  prove  he  was  "declared 
elected"  and  was  "anduly  elected."  What  is 
sufficient  evidence  that  such  a  person  has  been 
**  declared  elected,"  or  has  acted  in  office,  con- 
sidered. The  election  of  a  mayor  must  take 
place  within  seven  days  of  the  annual  election 
of  aldermen,  a  majority  of  the  whole  number  of 
aldermen  must  be  present,  and  if  the  votes  are 
equal  the  election  must  be  decided  by  lot.  Ex 
parte  Whitoombi,  re  Lakkman       -        -    142 

4.  31  Vict.  No.  12,  sec.  IS^—VaHdUtT.oi 

by-laws—**  Begulating"  the  interment  qfthe  dead,] 
A  b^-law  of  the  borough  of  N.  was  in  the  fol- 
lowing terms : — No  dead  body  shall  be  interred 
in  any  existing  cemetery  now  open  for  burials 
within  the  distance  of  one  hundred  yards  from 
any  psblio  building,  place  of  worship,  school- 
room, dwelling-house,  public  pathway,  street, 
road  or  place  whatsoever  withm  the  borough. 
Held  (F^AUCKTT,  J.,  dubitante),  that  such  by- 
law was  not  tUira  vires.  Ex  parte  Flack  followed. 
Bbooks,  Appellant;  Sklwyn,  Respondent  256 

HAVIOATIOH  ACT— 37  Vict.  No.  7,  ss.  17,  18, 
19 — Non-liahility  ofOovemmentfor  negligence  of 
officers  of  Marine  Board—**  Claims  against  Colo- 
nial Government  Act,"  39  Vict.  No.  38,  ss.  2,  3,  5 
— Pleading.]  The  Government  has  not  such 
'*  control  and  supervision"  of  the  Marine  Board 
as  to  render  it  liable  for  damage  caused  by  the 
negligence  of  the  Board's  officers.  An  allegation 
of  duty,  or  of  a  control  given  by  statute,  is  an 
inference  of  law,  and  can  be  discussed  on 
demurrer.  Qucsre,  whether  the  '  *  Claims  against 
Colonial  Oovemment  Act"  entitle  a  subject  to 
bring  an  action  for  tort  against  the  Ck>vemment. 
WaEeley  v.  Lackey  (1  N.S.W.L.R.  274)  and 
Municipality  qf  NumJba  v.  \  Lackey  {id,  299) 
observed  on.    Nippeb  v.  Watson         -       168 

WBGiLiQiSBC^— Injury  by  feUow-servant  placed 
in  a  position  of  authority— Shipoumer  not  litible 
for  an  injury  to  a  lumper  through  the  negligence 
qf  the  mate  m  unloadmg.]  The  plaintiff  was  a 
lumper,  engaged  in  unloiBtding  the  defendants' 
ship.  The  mate  had  sole  charge  of  the  unload- 
ing, and  the  ship's  ropes  were  supplied  by  him 
to  the  lumpers.  One  of  these  ropes  was  rotten, 
and  broke,  and  the  plaintiff  who  was  not  guilty 
of  oontoibutory  negligence,  was  injured.  Held 
{per  Mabtik,  C.J.,  and  Innbs,  J.),  that  the 
mate  did  not  represent  the  owners  in  such  a 
way  as  to  take  him.  out  of  the  category  of  a 
fellow-servant  of  the  plaintiff  so  as  to  make  the 
owners  liable.  Sembte,  that  an  employer  may 
put  a  servant  in  a  position  so  completely  to  re- 
present him  that  he  may  make  himself  liable 
for  an  injury  by  that  servant  to  a  fdHow- 
servant.  Wilson  v.  Merry  (L.R.  1  H.L.,  Sc.  326) 
and  OaXlagher  v.  Piper  (16  C.B.,  N.S.  669;  33 
L.J.,  C.P.  329),  considered.  Sanderson  v. 
Smith  AND  Others 31 

2. Negligence  in  excavating  soil  adjoining 

the  pUUntifs  lumscr-** Sydney  Improvement  Aa** 


(42  Tict.  No.  25),  ss.  59,  7^— Easement.]  Iiain- 
tiff,  the  owner  of  a  house  built  two  or  three 
years  ago,  adjoining  land  and  a  wall  thereon 
owned  by  the  defendant,  brought  an  action  in 
the  Dismct  Court  for  damages  caused  to  his 
house  by  reason  of  the  defendant  having  negli- 
gently excavated  the  soil  and  pulled  down  the 
wall  close  to  the  plaintiff's  house.  The  judse 
found  for  the  plaintiff,  holdiug  that  as  the 
defendant  had  not  complied  with  the  conditions 
of  section  59  of  the  **  Sydney  Improvement  Act" 
(42  Vict.  No.  25),  by  shoring-up  and  under- 
pinning the  plain^Ts  house,  he  had  been  guilty 
of  negligence,  and  was  therefore  liable  in  the 
action.  On  appeal -.—iTe^,  that  the  judge's 
ruling  was  correct:  and  the  appeal  was  dis- 
missed. Held  cUso,  that  the  right  given  by 
section  74  of  the  Aot  to  sue  for  penalties  for 
breach  of  section  59  did  not  preclude  the  plaintiff 
from  recovering  damages  in  an  action  at  com- 
mon law.  Atkinson  v.  Newcastle  and  Oateshead 
Waterworks  Co.  (2  Ex.,  D.  441)  distinguished. 
Qucere,  whether  at  common  law,  apart  from 
the  **  Sydney  Improvement  Act,"  the  defendant 
was  bound,  in  excavating  his  own  soil,  to  take 
reasonable  precautions  against  injury  to  the- 
plaintifi^s  house.    Clancy  v.  Davis  -       -    299 

inSW  TRIAL — Two  consecutive  verdicts  against 
evidence — Third  trial  granted  on  payment  of 
costs  of  the  second  trial.]  In  an  liction  for 
malicious  prosecution,  at  the  first  trial  the 
plaintiff  recovered  500^;  at  the  second  trial, 
7501.  Both  verdicts  were  against  evidence.  A 
third  trial  was  granted  on  the  terms  that  the  de- 
fendant  pay  the  costs  of  the  second  trial  and  of 
the   motion   within   one   month  of   taxation. 

EVEREIT  V.  BaTLISS  ....     I74 

2. Practice —  Verdict  obtained  onplaintiff*s 

own  evidence — New  trial  reused — Conviction  0/ 
plaintiff  Jor  perjury — Stay  of  proceedings  re- 
fused — Bule  nisi  for  new  trial  granted,  although 
out  of  time — Hule  absolute  on  terms].  In  an  action 
for  breach  of  a  covenant  for  quiet  possession 
contained  in  a  lease  which  was  not  to  take  effect 
unless  plaintiff  found  coal  on  the  land,  the 
plaintiff  obtained  a  verdict  on  his  own  evidence 
that  he  had  found  a  seam  of  coaL  A  Rule  nisi 
for  a  new  trial  was  obtained  by  the  defendant 
and  discharged.  Afterwards  the  plaintiff  was 
convicted  of  perjury  for  having  sworn  at  the 
trial  that  he  had  found  coal  on  the  land.  A 
number  of  witnesses  not  called  at  the  civil  trial 
were  called  on  both  sides  at  the  criminal  trial. 
Defendant  thereupon  moved  to  make  absolute  a 
Kule  nisi  for  stay  of  proceedings,  on  grounds 
contained  in  affidavits  settiug  out  the  above 
facts.  The  Court  discharged  Uie  Rule,  but  con- 
verted the  motion  into  a  Rule  nisi  for  a  new 
trial,  notwithstanding  that  the  application  was 
out  of  time.  The  Court  afterwMds  made  the 
Rule  absolute  for  a  new  triid,  on  payment  by  the 
defendant  of  the  costs  of  the  first  trial ;  costs  of 
the  motion  to  abide  the  event.  Lonoworth  v. 
Campbell -  329 

^A:RCZLB— Boundary  qf  Crown  grant— ** Distant 
100  feet /rom  bay.'^-^Certainiy  of  description.} 
A  description  in  a  Crown  Grant  (Allotment 
No.  2)  was  as  foUows:— "  75  acres,  bounded  on 
the  east  by  allotment  No.   1,  bearing  north 
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51  ohains;  on  the  north  hy  allotment 
No.  7,  bearing  west  15 J  chains;  on  the  west  by 
allotment  No.  3,  bearing  south  45  chains  to 
within  100  feet  of  beach  of  Botany  Bajr ;  and  on 
the  south  by  a  line  parallel  to  the  high- water 
mark  of  the  Bay,  and  distant  100  feet  horn  the 
Bay  .  .  saving  and  reserving  to  His  Majesty  .  . 
all  lands  withm  100  feet  of  high-water  mark  on 
the  sea  coast."  The  description  in  the  grant  of 
allotment  No.  1  is  as  follows:— ** 75  acres 
bounded  on  the  east  by  the  village  reserve, 
bearing  north  ten  chains ;  thence  by  Nos.  5,  6 
and  7  of  the  veteran  allotments,  bearing  north 
11^  degrees  west  48  chains;  on  north  by  allot- 
ment  No.  7,  bearing  west  eight  chains ;  on  west 
by  iJlotment  No.  2,  bearing  south  51  chains  to 
within  100  feet  of  beach  at  Botany  Bay ;  and  on 
south  by  a  line  parallel  to  the  high- water  mark 
of  the  Bay,  and  distant  100  ft.  from  the  Bay  .  . 
reserving  to  His  Majesty  all  land  within  100  ft. 
of  high- water  mark  on  the  sea  coast. "  The  date  of 
both  grants  was  1834.  The  position  of  the  north- 
west comer  of  the  village  reserve  was  fixed.  Mea- 
suring the  northerly  line  from  that  point,  a  comer 
post  of  an  old  fence  running  eastward  was  come 
to,  which  the  iury  found  was  the  north  boundary 
of  allotments  No.  1  and  No.  2.  An  old  fence  was 
also  found  running  north  and  south  in  the  posi- 
tion of  the  dividing  boundary  of  the  allotments. 
There  was  an  old  surveyor's  mark  on  a  tree  on 
allotment  No.  1,  close  to  the  line  which  the 
defendant  contended  was  the  southem  boundary 
of  the  allotments.  In  an  action  of  trespass,  the 
plidntifif  contended  that  the  southem  boundary 
of  allotment  No.  2  was  a  line  100  feet  from  the 
Bay ;  the  defendant  contended  that  the  southem 
boundary  was  a  line  joining  the  extremities  of 
the  two  side  lines  of  45  and  51  chains  measured 
from  the  old  fence.  Verdict  for  the  defendant. 
Held,  by  Martik,  C.J.,  and  Fauckt,  J. 
(WiNDBYER,  J.,  dissentiente)  that  the  proper  way 
to  fix  the  southem  bounduy  of  allotment  No.  2 
was  to  ascertain  what  was  the  line  of  the  beach 
or  Bay  in  1834;  and  a  line  distant  100  feet  from 
that  line  and  parallel  to  the  high-water  mark 
would  be  such  boundaiy;  and  that,  therefore, 
there  should  be  a  new  tnaL  Held  contm,  by 
WiNDEYBR,  J.,  that  'the  southem  boundary  of 
the  allotment  was  a  straight  line  joining  the 
extremities  of  the  two  side  lines  measuring  re- 
spectively 51  and  45  chains  from  the  old  northem 
fence.  And  also  that  there  was  evidence  that 
that  was  the  boundary  originally  surveyed  by 
the  Crown,  and  therefore  the  verdict  was  right. 
Smith  v.  Renwick 308 

PLEADING- 2)<^rtfire.— flf<e  Insolvency,  3. 

POLICE  ACT— ^ee  False  Imprisonment:  andaee 
Publicans,  6. 

PRACTICE— iPuZe  nin  to  set  aside  an  award  may 
he  moved  for  on  the  last  dayqf  term, — See  Arbi- 
tration AND  Award. 

3. Branch  office  conducted  by  derk  -See 

Attorney. 

3. Point  not  accurately  taken  in  Rule  nifd, 

— See  Evidence,  4. 

4. *'Districi  CouH  Apneal  AcV' (U  Vict. 

No.  30)— Application  for  Mule  niei^Time. — See 
Oarnisukb  Order. 


PRACTICE— oon^t(«(;. 

6. Certificate— Appeal  for  aOowance  of— 

Time —  Wfio  may  appeal. — See  Insolvenct,  2. 

6. Warden's  Court— Next  friend— Mode 

of  appointment.— See  Mining  Act,  4. 

7. Appeal  from  Warden's  Court  to  District 

Court — ** Re-hearing" —  Vjodue  €/"  property  wi- 
volved.—See  Mining  Act,  5. 

8. Verdict  obtained  on  plaintiff's  own  ew- 

dence — Conviction  qfplaintif  for  perjury — Stay  of 
proceedings  reused— New  trial  granted.  —  See 
New  Trial,  2. 

PEUrCIPAL  AED  AGEET— ^o/e  of  eatUe  by 
stock  €tnd  stcUion  agents — Unauthorised  eondi* 
tions  added— Power  of  agents  to  bind  principal — 
Evidence  of  ratification — Evidence  of  reasonable^ 
ness  of  conditions  added.]  Action  for  breach  of 
contract  to  deliver  bullocks.  The  evidence  was 
that  on  1st  June  defendant  telegraphed  to 
B.  and  G.,  stock  and  station  agents*  that 
he  had  SMX)  bullocks  for  sale  at  &,  avenge 
700  lbs.  fuUy.  On  5th  July  B.  and  G.  asked 
whether  thev  could  offer  eiffht  days  for  uupcc- 
tion.  On  7th,  D.  went  on  behalf  of  plaintiff  to 
inspect.  On  12th,  defendant  wired  B.  and  G. 
that  they  could  offer  his  cattle  at  4L,  clear  of 
commission.  On  12th,  B.  and  G.  signed  on  be- 
half of  defendant  a  contract  of  sale  to  the 
plaintiff  of  the  cattle  at  4t,  to  be  delivered  on 
the  defendant's  station  in  two  drafts  on  26th 
July  and  11th  August,  to  avera^  700  Iba.  And 
they  further  agreed  that  plaintiff  should  have 
the  first  draft,  and  no  other  bullocks  to  be  re- 
moved until  his  200  head  were  taken  o(L  On 
13th  July,  and  before  defendant  or  D.  knew  of 
the  contract  of  the  12th,  defendant  in  a  conver- 
sation with  D.  made  use  of  expressions  which 
rm^ht  mean  that  he  would  consent  to  give  the 
plamtiff  the  first  pick,  and  would  keep  the 
cattle  on  the  camp  until  the  plaintiff  had  taken 
his  200  head.  Defendant  afterwards  refused  to 
deliver  the  cattle,  alleging  that  he  had  n<me  up 
to  the  weight.  On  this  evidence  being  given  for 
the  plaintiff,  the  Judge  at  the  trial  nonsuited 
him,  on  the  ground  that  B.  and  G.  had  no 
authority  from  the  defendant  to  enter  into  the 
contract  of  12th  July.  Held,  on  motion  for  a 
new  trial,  that  the  nonsuit  was  right.  The  de- 
fendant's expression  of  willingness,  made  in  the 
conversation  with  D.  on  13th  July,  to  carry  out 
the  conditions  of  the  contract  of  12th  July,  was 
no  evidence  to  go  to  the  jury,  either  of  a  ratifioa- 
tion  bv  the  de^dant  of  the  acts  of  his  agents, 
B.  and  G.,  or  of  the  reasonableness  of  the  terms 
of  the  contract  entered  into  by  them  on  hia  be- 
half.   Tuck  V.  Brown      ....    819 

2. See  also   False   Imprisonmknt  and 

Trespass  (to  Land). 

PEOBATE  DUTIES.— ^ee  Stamp  Duths. 

PUBLICAE S— 45  Vict.  No.  14,  sec.  eZ— Keeping 
liouse  open  during  prohibited  hours— Onus  c/ 
proof  that  sale  of  liquors  was  to  bond  fide  lodger, 
inmate  or  traveller.]  The  holder  of  a  publioan's 
license  was  charged  under  sec  63  of  the  LieeM* 
ing  Act  of  1882,  with  bavins  kept  his  licensed 
premises  open  for  the  supply  of  liquor  during 
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prohibited  hours.  Evidence  was  given  that  he 
had  supplied  liquor  to  a  person  on  a  Sunday. 
ffeldt  on  special  case  stated,  that  the  onus  of 
proof  lay  on  the  defendiuit  to  show  that  the 
person  supplied  with  the  liquor  was  a  bond  fide 
lodffer,  inmate  or  traveller,  within  the  meaning 
of  the  section:  Taylor  v.  Humphries,  DavU  v. 
Scrctce^  and  Morgan  ▼.  Hedger  not  followed ; 
Roberts  y,  Humphreys  followed,  Atwkll,Appel- 
lAWT;  Lucas,  Bespondbnt       •        -        -    193 


3. 45  Vict.  No,  14  sec.  42— BeneuxU  of  license 

— Application  lodged  b^ore  expiration  of  previous 
Ueense,  but  not  heard  until  after  it  had  expired— 
License  not  **  allowed  to  expire"]  The  landlady 
of  an  hotel  evicted  her  tenant  on  18th  June.  On 
30th  June,  the  dav  on  which  the  license  expired, 
it  was  transferred  to  C.  On  the  same  day  C. 
lodged  with  the  clerk  of  the  licensing  bench  an 
application  for  a  renewal.  On  18th  July,  the 
next  day  after  30th  June  for  the  meeting  of  the 
licensini;  Bench,  the  application  was  heard.  The 
Bench  dismissed  the  application,  holding  that, 
as  the  license  had  been  tulowed  to  expire,  they 
had  no  power  to  renew  it.  Held,  on  special  case 
stated,  that  as  0.  had  done  all  he  could  to  pre- 
vent the  lapse,  the  license  could  not  be  said  to 
have  been  ** allowed  to  expire"  within  the 
meaning  of  the  proviso  in  sec.  42  of  the  ** License 
mg  Act  of  1882."  Ex  parte  Hbnrt  Edward 
Casttlss 301 

3. 46  Vict.  No.  14,  $ees,  16,  ^^—Insolveney 

f^  licensee — Conviction  for  selling  liquor  without 
a  liccTise— Prohibition.]  A.B.,  the  holder  of  a 
publican's  license,  became  insolvent  and  se* 
qnestrated  his  estate.  The  official  assignee  sold 
his  interest  (if  any)  in  the  license,  but  did  not 
appoint  anyone  his  agent  to  sell  liquor,  or  apply 
to  a  licensing  magistrate  for  autnorisation  to 
CTTf  on  the  business  by  an  agent.  A.B.  having 
continued  afterwards  to  sell  liquor  was  con- 
yicted  of  selling  without  a  license.  Held,  on 
motion  of  a  prohibition,  tiiat  the  license  was  not 
determined  by  the  sequestration,  and  that  the 
conviction  was  therefore  wrong.  £^  parte 
LowTHBR  Empson 306 

4. 45  Vict.  No.  14— Sale  of  hotel  with  good- 
will and  license —  Vendor  not  bound  to  procure 
transfer  of  license  before  being  paid  purchase 
money.]  Plaintiff  sold  to  the  defendant  an  hotel, 
with  goodwill  and  license.  In  an  action  for  the 
unpaid  balance  of  the  purchase  money  i—Held, 
that  the  plaintiff  was  not  bound  to  procure  a 
transfer  of  the  license  to  the  defendant  before 
being  paid  the  purchase*money.  It  is  sufficient 
that  he  should  be  ready  and  willing  to  do  so, 
and  should  have  done  all  he  could  to  obtain  the 
transfer.    Moloney  v.  Bookrs         •       -    351 

5. 45   Vict.  No.  14,  sees.  34,  "JZ— Local 

option  vote — Disqualification  of  licensee — No 
disqualification  of  premises— Application  for 
license  by  another  ^rfon.]  The  local  option 
vote,  when  decided  in  the  negative,  only  applies 
to  limit  the  number  of  public-houses  to  the 
number  existing  at  the  time  the  vote  is  taken. 
M.,  the  licensee  of  a  public-house,  was  personally 
disqualified  under  sec.  73  of  the  Licensing  Act 
from  holding  a  license  for  three  years,  but  the 
Court  ordered  that  the  premises  should  not  be 


disqualified.  E.  afterwards  applied  for  a  license 
for  the  same  premises.  The  Licensing  Court 
held  that,  in  consequence  of  the  local  option 
vote  in  the  ward  in  which  the  house  was  situate 
having  been  decided  in  the  negative,  they  had 
no  power  to  grant  the  license ;  and  they  accord- 
ingly refused  to  entertain  the  application.  Held, 
on  special  case  stated,  that  the  determination  of 
the  justices  was  erroneous.  The  local  option 
vote  only  prevented  an  increase  in  the  number 
of  licensed  houses  in  the  ward.  Eckman,  Ap- 
pellant; Mackat,  Respondent      -       -    355 

6. *'P6Uee  AcV'  (17  Tict.  No.  31),  sec.  9— 

IntemcU  communication  between  theatre  and 
hotel]  An  hotel  and  theatre  adjoined  each 
other ;  they  were  under  different  roofs.  The 
dress-circle  of  the  theatre  was  approached  along 
a  passage  covered  hj  the  main  roof  of  the  build- 
ing ;  a  flight  of  stairs  led  from  this  passage  to 
the  dress-circle  of  the  theatre.  A  door  from  a 
landing  on  the  stairs  led  up  two  other  flights  of 
stairs  to  a  room  in  the  hotel,  in  which  liquor 
was  sold.  Held,  that  there  was  an  "internal 
communication"  between  the  theatre  and  the 
hotel  within  the  meaning  of  section  9  of  the 
"  Police  Act.**    Bx  parU  Wiluam  Dickson  358 

PUBLIC  PLACB.— fifee  Vagrant  Act. 


BBAl    PBOPSBTT  —  Distribution  Act.  —  See 
LiMrrATioN  OF  Actions,  1. 

3. '*Beal  Estate  of  Intestates'  Distribution 

Act"— Title    of    administrator— Ejectment    by 
mortgagor's  administrators.^  See    Mortoaoor 

AND  MORTOAGEB,  1. 

3. ''Beal  Property  Act"  (26  Via.  No.  12), 

s.  35— Mortgagor  has  not  the  legal  estate— Rule 
in  Shelley's  case. — See  Mortoaoor  and  Mort- 

OAGEJC,  2. 

Parcels. 


Boundary    of  Crown   grant.  —  See 


6. **Statute  qf  Limitations."— See  LmiTA' 

tion  of  AcnoNS. 

BBS  JXn)lOA.TJL—'*ImpoundingAct"{29  VictNo. 
2),  sees.  33  <fc  37 — Rescue— Prosecution  under 
sec  33 — Action  oj  trespass  for  same  matter — Res 
judicata — Effect  of  sec.  37  on  remedy  by  action 
for  damages.]  Plaintiffs,  trustees  of  a  common, 
prosecuted  defendant  at  a  Court  of  Petty  Ses- 
sions under  sec.  33  of  the  **  Impounding  Act"  (29 
Vict.  No.  2),  for  rescue  of  horses  seized  for  the 
purpose  of  being  impounded.  The  complaint 
was  dismissed  on  the  ground  set  up  for  the  de- 
fence that  defendant,  as  a  carrier,  was  entitled 
to  graze  his  horses  on  the  common.  Plaintiffs 
then  brought  an  action  in  a  District  Court — 1, 
For  rescue ;  2.  Trespass  to  common  under  Act ; 
3.  Trespass  to  land.  The  Judge  nonsuited  the 
plaintiffs,  on  the  ground  that  the  cause  of  action 
was  res  judicata.  Held,  that  the  Judge's  de- 
cision was  riffht.  Semble  {per  Faucett  and 
WiNDBTKR,  J  J.),  that  a  plaintiff,  by  availing 
himself  of  the  remedies  afforded  by  the  Act,  is 
not  thereby  barred  from  recovering  damaffes  for 
trespass.  Effect  of  sec.  37  of  Act  considered. 
Barclay  and  Others  v.  Why  Tb  Hono  -    119 
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SESTTXPTIOH  (FOR  PUBLIC  PUEP08E8)— 
Damages— Compensation/or  land  resumed  under 
44  Vict,  No,  16 — Compensaium  for  damage  to 
business  by  removal— Plaintiffs  in  possession  up 
to  date  of  trial— Offer  by  dtfendant  to  allow  them 
to  remain  in  possession  for  a  furtfier  period  qf 
twelve  months— Offer  accepted  by  plaintiffs—  Ver- 
dict for  d^endant  on  understanding  tfiai  offer  be 
catried  out — Direction  cf  Judge — Elfect  of /tiding 
of  jury,]  An  action  for  compensation  for  land 
resnmed  by  Government  for  public  purposes 
under  44  Vict.  No.  16,  was  tried  twelve  months 
after  the  date  of  resumption.  The  plaintiffs 
claimed  250,000/.  compensation  for  the  value  of 
the  land  and  buildings,  and  for  iniilry  to  their 
business  as  timber  merchants  and  sawyers  by 
removal,  and  for  the  cost  of  such  removal  The 
Government  valuation  was  87,933^  Plaintiffs 
had  remained  in  possession  of  the  land  and 
buildings  up  to  the  triid.  During  the  course  of 
the  trial  defendant's  counsel  offered  to  allow 
the  plaintiffs  to  remain  in  possession  without 


offer  into  consideration  in  assessing  the  compen< 
sation.  The  j  ury  found  for  the  defendant,  giving 
in  compensation  an  amount  276/.  19«.  less  than 
the  Government  valuation,  and  stated  that  they 
had  given  the  verdict  on  the  understanding  that 
the  plaintiffs  should  have  the  use  of  the  pre- 
mises for  another  twelve  months.  Plaintiffs* 
counsel  thereupon  claimed  the  verdict  for  his 
clients.  The  verdict  was  entered  for  the  defen- 
dant. On  motion  for  a  new  trial  on  the  grounds 
that  the  Judge's  direction  to  the  jury  was 
erroneous,  and  that  the  verdict  amounted  to  a 
verdict  for  the  plaintiffs.  Held,  that  the  Go- 
vernment having  made  the  offer  at  the  trial,  and 
the  plaintiffs  having  accepted  it,  that  fact  (iould 
be  taken  into  account  by  the  jury  in  considering 
the  prospective  damages  caused  by  the  interrup- 
tion of  tbe  plaintiffs'  business.  Held  also,  per 
Martin,  C.J.,  and  Fauobtt,  J. :— The  finding 
of  the  jury  only  amounted  to  an  expression  of 
opinion  that  the  plaintiffs  ought  to  remain  in 
possession  for  another  twelve  months,  and  did 
not  affect  the  valuation.  Goodlet  and  Another 
V,  Lackst  (Minister  for  Public  Works)     -    285 

2.  —  Compensation  for  land  resumed  under 
44  Viet,  No.  16— Price  paid  not  conclusive  evidence 
qf  value— Frontage  to  railway-  -Landpartly  leasee 
hold— Agreement  to  treat  the  whole  as  freehold,'] 
In  an  action  for  compensation  for  land  resumed 
for  public  purposes  under  44  Vict  No.  16,  the 
jury  gave  as  compensation  a  less  amount  than, 
it  appeared,  was  paid  for  the  land  by  the  plain- 
tiff. Held,  on  motion  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight 
of  evidence,  that  the  price  given  for  the  land 
was  not  conclusive  evidence  of  its  value,  and 
the  Rule  was  refused.  Held  aUo,  that  the  fact 
of  the  land  being  adjoining  to  a  line  of  railway 
did  not  give  it  a  frontage  to  the  railway.  Part 
of  the  land  was  freehold  and  part  held  under 
leasee  with  a  right  to  purchase  at  14/.  a  foot.  It 
was  agreed  before  the  trial  that  the  issue  should 
be  the  value  of  the  land  in  fee  simple  with  im- 
provements and  compensation  for  resumption; 
and  that  the  verdict  should  be  entered  for  such 


sum  accordingly :  that  the  defendant  should  be 
entitled  to  d^uct  from  the  verdict  all  mone^ 
necessary  to  discharge  encumbrances,  also  in 
payment  of  the  unpaid  purchase-money  thereon, 
and  to  perfect  the  title  to  the  reversion  and  free- 
hold thereof,  except  so  far  as  the  plaintiff  should 
have  dischai^ed  such  encumbrances  or  paid  soch 
purchase-money.  The  jury  found  for  the  de- 
fendant, estimating  the  compensation  at  the 
amount  of  the  €k>vemment  valuation,  being  at 
the  rate  of  about  10/.  a  foot.  Held^  that  the 
agreement  was  not  an  admission  by  the  defend- 
ant that  the  land  was  worth  14/.  a  foot ;  it  only 
put  the  plaintiff  in  the  position  of  a  freeholder, 
and  did  not  interfere  with  the  province  of  the 
jury,  which  was  to  find  the  value  of  the  freehold. 
And  a  Rule  nisi  for  a  new  trial  was  discharged. 
Garrett  v.  Lackey  (Minister  for  Puolie 
Works) 237 

8.  Compensation  for  land  resumed  under 

44  Viet. No.  16 — ^c^ioTi  brought  before  passing  </45 
Vict,  No.  26  —Verdict  for  less  than  Oovemmail 
valuation — Frontage  to  railway — Right  to  cross 
railway— Direction  qf  Judge.]  In  an  action  for 
compensation  for  land  resumed  for  public  pur- 
poses under  44  Vict.  No.  16,  brought  before 
the  passing  of  45  Vict.  No.  26,  the  jury  found 
for  an  amount  less  than  the  Government  valua- 
tion. Held,  that  if  the  jury  considered  that  the 
plaintiff  was  not  entitled  to  as  much  oompenaa- 
tion  as  the  amount  of  the  Government  valnattoo, 
they  could  find  for  such  smaller  amount  as  they 
thought  the  plaintiff  was  entitled  to.  The  land 
on  one  side  adjoined  the  railway.  On  another 
side  the  frontage  was  described  in  the  lease 
under  which  the  plaintiff  held,  as  *'A.  street 
bearing  easterly  to  the  railway  fence.'*  Held, 
that  the  plaintiff  had  no  frontage  to  the  railway. 
Held  also,  that,  as  the  construction  of  the  rail- 
way had  not  caused  anv  interruj^on  to  the  user 
by  the  plaintiff  of  his  land,  wiuiin  the  mfianing 
of  section  93  of  the  "  Railway  Act"  (22  Vict., 
No.  19),  the  Judge  was  right  in  telling  the  jury 
that,  in  estimating  the  value  of  the  plaintiff's 
land,  the  plaintiff^  in  the  absence  of  a  permiaaioii 
from  the  Commissioner  of  Railways  to  cross  the 
line,  was  not  entitled  as  of  right  to  a  croasing  at 
A.  street ;  and  that,  therefore,  they  could  not 
take  into  account  such  alle^^ed  rieht  of  croasinff 
for  the  purpose  of  increasing  the  amount  of 
compensation  to  be  awarded  for  the  resumption. 
Held  also,  that  the  Judge  was  right  in  telling  the 
jury  that  if  the  plaintiff's  claim  was  exorbitant 
or  excessive,  they  were  not  bound  to  take  so 
liberal  a  view  as  to  the  amount  of  compensatioa 
as  they  would  in  usual  cases.  Lucas  v,  Lackkt, 
(Minister  for  Public  Works)      -        •        -    247 

BESUXPTIOH  (FOB  BAILWAT8)— i?at/im^«- 
Resumption  qf  land—Sl  Vict,  No,  IS— J^o  com- 
pensation  for  severance.]  No  compensation  can 
be  obtaincNi  for  damage  occasioned  by  severaooe 
from  other  lands  of  the  proprietor  of  land  re- 
sumed under  the  ** Public  Railways  Land  Re* 
sumption  Act  of  1874.*'  Douglas  v.  Robibt- 
soN 67 

SAVnraS  BAVS— 34  net.  No,  15— Regulation 
14 — Recisonable-Intra  vires-Forged  notiot  of 
withdrawal— Loss   falls  on  depositor,]    By  Be- 
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f^olation  11  of  the  *'  Government  Savings  Bank,*' 
if  any  person  shall  fraudulently  represent  him- 
self to  oe  a  depositor,  and  by  forwarding  the 
proper  notice  of  withdrawal,  and  by  presenta- 
tion of  the  depositor's  book  and  compliance  with 
the  mles  of  the  department,  shall  obtain  any 
torn  of  money  belong[ing  to  that  d^KMitor,  the 
Postmaster-Qeneral  inll  not  be  responsible  for 
the  loss  thereof.  Held,  that  the  regolation  was 
reasonable  and  irUra  vires,  and  protected  the 
bank  where,  in  its  ordinary  course  of  business, 
it  had  paid  out  money  on  a  forged  receipt. 

BkIMSON  V.  SUTTOR    -  -  -  -  -  1 

BBIP^IS^— Delivery  to  cotmgnee  under  bill  of 
lading — Landing  at  eonvtmaU  whaif—UMge,] 
The  usage  that  "The  landing  of  ^oods,  after 
notice  to  oonsi^nees,  at  a  convement  wharf, 
is  complete  dehvery  to  consignee,"  does  not 
eetablisn  that  a  mere  physical  placing  of  the 
ffoods  upon  the  wharf  and  freemg  them  from 
we  tackle  used  to  place  them  there  wiU  dis- 
charge the  master  from  his  responsibility  under 
the  bill  of  ladinff.  There  must  be  a  landing 
flcruivalent  to  delivery,  leaving  the  owner  at 
liberty  to  come  and  take  them  away.  There 
can  lie  no  efficient  delivery  under  a  usage  of 
this  kind  unless  the  goods  are  so  placed  on  the 
wharf  as  to  be  subject  to  the  dominion  of  the 
consignee.  Goods  were  landed  at  a  wharf  after 
notice  to  the  consignee.  The  delivery  clerk, 
who  was  admitted  to  be  the  agent  of  the  master, 
refused  from  the  first  to  allow  the  consignee  to 
take  the  goods  away.  The  ffoods  were  subse- 
Quently  lost.  Held,  that  tnere  had  been  no 
oelivery  to  the  consignee  under  the  bill  of 
lading  within  the  meaning  of  the  usage,  and 
that  the  master  was  responsible,  under  the  biU 
of  lading,  for  the  loss:  Meyeralein  v.  Barber 
(L.R.,  2  C.P.  38,  661,  4  H.L.  317)  considered. 
Vntoos  AND  Anotuxr  v.  Cook     •       -       102 

SPECIAL  CiyVSTA:BLE— Liability  qf  employers, 
— ^ee  False  Imprisommknt. 

8TAXP  DUnSS— 44  Vict.  No.  Z—ProbaU  duty 
— Testator  dying  domi^d  abroad,  and  possessed 
e(f  personalty  m  tlie  colony  J]  The  testator  died 
domiciled  in  Scotland,  possessed  of  bills  of  ex- 
change secured  by  mortgage  of  station  property 
in  this  colony.  Probate  of  the  will  was  granted 
by  the  Supreme  Court  to  the  executors ;  out  the 
prothonotary  refused  to  issue  the  probate  unless 
probate  duty  were  paid  on  the  personalty  in  the 
colony.  On  motion  for  an  order  directing  the 
prothonotary  to  issue  the  probate  without  pay- 
ment of  duty  i^Held,  that  by  **  The  Stamp  Act 
of  1880"  (44  Vict.  No.  3)  a  duty  was  imposed  on 
the  issuing  of  orobates  and  letters  of  administra- 
tion in  the  cofony ;  and  that  the  prothonotary 
was  right  in  refusing  to  issue  probate  without 

eiyment  of  the  duty.     In  the  Will  of  John 
UTHSRrORD 176 

2.  44    Viet.  No.    3,    sec.    65— «'  Acts 

Shortening  Act,  16  Vict.,  No.  1,  sees.  15,  16— 
Penalties  recovered  summarily  by  a  common  in* 
former.]  Penalties  incurred  under  the  *'  Stamp 
Duties  Act"  may,  by  sec  65,  be  recovered  sum- 
marily upon  information  by  a  common  informer. 
It  is  not  necessary  that  the  information  should 
be  filed  by  the  Attomey-Greneral  or  some  one  in 
his  name  or  acting  in  his  behalf.  Lanohah, 
Appellant;  Beaublang,  Respondent    •    366 


STATUTES— 
9  Geo.  IV.  No.  12.— fenctnflr  Act.—See  Crown 

Lands  Acts,  3. 
2  &  3  fF«.  IV.  e.  27,  ss.  1,  2,  6, 16, 17, 18.— ^ee 

LmiTATiON  of  Actions,  1. 
4  Vict.  No.  6,  s.  l.^Set  Deserted  Wives 

AND  Children  Act. 

6  Viet.  No.  17,  s.  39.— i&c  Insolvency,  1. 
ss.  53,  54.— 5'ec  Mining  Act. 

s.  92.— i9ee  Garnishee  Order. 

ss.  94,  95.— See  Insolvency,  2. 

s.  100. — See  Mining  Act,  6. 

7  Vict.  No.  19,  s.  18.— iSee  Insolvency,  2. 

11  Vict.  No.  16,  s.  24.— Sw  Auctioneers'^ 
Act. 

15  Vict.  No.  4,  s.  B.—See  Vagrant  Act. 

16  r%cL  No.  1,  ss.  15,  la— Sec  Stamp  Act,  2. 

16  net.  No.  19.  s.  52.— ^ee  Mortoaoor 
AND  Mortgagee,  1. 

17  Vict.  No.  Bl—PoliceAot.See  Publicans,  6. 

19  Via.  No.  24,  ss.  12,  14— Po/icc  Aet.—See 
False  Imprisonment. 

20  Vict.  No.  31,  s.  Zl—Procedure  Act  of  1857. 
—See  Garnishee  Order. 

22  Vict.  No.  6,  ss.  6,  9.  —  See  Deserted 

Wives  and  Children  A9T. 
22  Vict.  No.  12,  s.  9.See  Cosra. 
22  Vict.  No.  19,  s.  93.— See  Resumption  {/or 

Public  Purposes),  3. 
25  Vict.  No.  1,  s.  lZ.—8ee  Crown  Land» 

Acts. 

ss.  13,  n.—See  Crown  Lands  Act,  2. 

s.   19,  Mineral  Selection.— See  Crown 

Lands  Acts,  6. 

25  Viet.  No.  8,  s.  5 — See  Insolvency,  2. 

26  Vict.  No.  12,  s.  25.— See  Mortgagor  and 
Mortgagee,  1,  2. 

26  Vict.  No.  20,  s.  I.— See  Limitation  or 
Actions,  1,  and  Mortgagor  and  Mort- 
gagee, 1. 

29  Vict.  N0.2,  M.33,  Z7— Impounding  Act.— See 
Res  Judicata. 

31  Vict.  No.  12,  s.  SI.— See  Municipautiss 
Act,  3. 

s.  66.— iSee  Municipalities  Act,  1,  2. 

s.  l5S.—See  Municipalities  Act,  4. 

34  Vict.  No.  15,  s.',3h—See  Savings  Bane. 

37  Vict.  No.  7,  ss.  17,  18,  19.— See  Naviga- 
TioN  Act. 

37  Vict.  No.  13,  ss.  15,  16,  17,  18,  19.— ^ee 
Mining  Act,  2. 

s.  19.— See  Mining  Act,  1. 

ss.  14,  18, 19.— See  Mining  Act,  3. 

ss.  40,  56.— -Sw  Cromtn  Lands  Acts,  7. 

s.  lis.— See  Mining  Act,  4. 

ss.  19, 106, 109, 115.— See  Mining  Act,  5» 

37  Vict.  No.  IS.— See  Resumption  (for 

Railways.) 

39  Vict.  No.  13,  s.  7.— See  Crown  Land» 
Acts,  6. 

ss.  13, 16.— See  Crown  Lands  Acts,  1. 
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39  Vict.  No,  13,  w.  7,  18.— ^^ec  Crown  Lands 
Acts,  4. 

39  Vict.  No,  38,  88,  2,  3,  6.— flf«6  Navigation 
Act. 

40  Vict.  No.  8,  8.  S.—AJirmation.-'See  Evi- 
dence, 6. 

40  Vict.  No.  16,  8.  I.— See  Vagrant  Act. 

42  Vict,  No.  25,  8,  59.— 5e<j  Negligence,  2. 

43  Vict.  No,  3,  M.  61,  63.— 5ce  Sydney  Cor- 
poration. 

43  Vict.  No.  29,  «.  10.— 5'ee  Crown  Lands 
Acts,  6. 

s.  23.— iS'ec  Crown  Lands  Acts,  4. 

44  Vict.  No.  3,  88.  3,  49,  52,  Schcd.  Il.^See 
Stamp  Act,  1. 

8.  65.— 5«c  Stamp  Act,  2. 

44    VicL    No.    16.— See]  Kesumption    (for 
Public  Purposes),  1,  2,  3. 

44  Vict.     No.    ^—Di8trict    Court   Appeal 
AcL—See  Garnishee  Order. 

45  Vict.  No.  14 — Traruffer  of  LicetucSee 
Publicans,  4. 

45  Vict.  No.  14, 88. 15,  iS.—See  Publicans,  3. 

88,  34,  73. — See  Publicans,  6. 

88.  42.See  Pubucans,  2. 

8. 63.— iSipe  Publicans,  1. 

45  Vict,  No.  26.—See  Resumption  (for  Pub- 
lio  Purposes),  3. 
SUEVBY— ^ror  m  Survey— Liability  of  Crown, 
See  Crown  Lands  Acts,  2. 

STDKET  CORPaKATIOK— 43  Vict,  No.  3,  88, 
51,  53— Clerk  and  paymaster — Appointment  not 
under  corporate  eeaL]  The  plamtiff  was  ap- 
pointed clerk  and  pavmaster  to  the  Sydney 
municipal  council,  and  acted  for  aome  tiine  as 
such  officer.  His  api)ointment  was  made  by 
resolution  of  the  council  signed  by  the  ma^or  as 

Presiding  officer.  He  brought  an  action  m  the 
>i8trict  Court  against  the  council  for  wrongful 
diBmissal  from  his  said  office,  and  for  money  due 
for  work  and  labour  as  such  officer,  and  obtained 
a  verdict.  Beld,  on  appeal,  that  the  appoint- 
ment, not  haviujg  been  made  under  the  corporate 
aeal,  was  invalid,  and  that  the  plaintiff  could 
not  recover  in  the  action;  and  a  verdiet  was 
•directed  to  be  entered  for  the  defendants.  Muni- 
cipal Council  of  Sydney  v.  M*Beath  (2  N.S.W. 
L.R.,  142)  followed.  Henry  v.  The  Municipal 
Council  OF  Sydney 264 


8TDHET  IMPSOVEMElfT  ACT —Negligence  in 
excavating  eoil  adjoining  the  plainliffs  hmue," 
See  Negligence,  2. 

TITLE— Proof  of  title  by  plaintiff  in  trespau.— 
See  Limitation  of  Actions,  2. 

TBESPA88  (TO  LASL).— Wrongful  di8tre88- 
Levy  in  wrotig  house — Liability  of  kmdlord  for 
acte  of  bailiff.]  Plaintiff's  mother,  MJ*.,  leased 
a  brickyard  at  C.  from  defendants.  She  resided 
some  five  miles  from  the  brickyard.  Plaintiff 
resided  with  his  wife  at  C,  near  the  brickyard, 
in  a  house  which  he  rented  from  N.  The  rent 
of  the  brickyard  being  in  arrear,  defendants 
issued  a  distress  warrant  signed  by  them,  autho- 
rising L.  to  distrain  "  on  the  goods  and  chattels 
in  the  dwellinff-house  and  premises  of  Mrs.  F., 
situate  at  C.^  Defendants  handed  over  the 
warrant  to  V.,  an  estate  agent,  for  executioa, 
with  written  instructions  of  a  vague  character  as 
to  where  the  levy  was  to  be  made.  V.  appointed 
L.,  a  bailiff,  to  execute  the  warrant,  and  gave 
him  the  warrant  and  instructions.  L.,  by  mis- 
take, levied  on  goods  and  chattels  in  the  plain- 
tiff's house  at  C.  The  plaintiff  brought  an  action 
of  trespass  to  his  dwelling-house  and  recovered 
a  verdict  On  motion  for  a  Rule  for  a  new  trial 
on  the  ground  that  the  defendants  were  not 
liable  for  the  act  of  the  bailiff,  'L.—Held,  that 
the  warrant  having  been  signed  by  the  defend- 
ants, and  the  instnictions  given  by  them  being 
vague,  the  jury  was  justifieii  in  oondndinff  that 
the  mistake  arose  by  the  fault  of  the  defendants. 
And  the  Rule  was  refused.  Fox  v.  Macgbbgob 
and  Another 881 

VAOEAHT  ACT  — 16  Vict,  No,  4,  «c.  3- 
''PubUc  Placee  Definition  Act'*  (40  Vict,  No,  16>- 
Open  and  public  place — Bandtoick  racecourse.] 
The  ''Public  Places  D^mtion  Act**  applies  to 
sec.  3  of  the  "  Vagrant  Act,**  and  enliuwes  the 
meaning  of  the  words  '*open  and  public  puce"  in 
the  section  of  £he  latter  Act,  so  as  to  inolnde 
places  to  which  the  public  are  admitted  on 
payment.  And  therefore  the  Randwick  race- 
course to  which  the  public  are  admitted  on  pay- 
ment of  a  sum  of  money  is  an  "  open  and  public 
place"  within  sec.  3  of  the  '^Vagranl  AcL'^^ 
SembU,  that  the  term  "open  and  public  place" 
is  not  restricted  to  streets,  roads,  highways  and 
places  ejuedem  generis,  but  includes  a  vessel, 
vehicle,  or  room,  or  such  kind  of  place  when 
used  for  a  public  purpose.  Sawtsll,  Appel- 
lant; Regan,  Relpondent      •       .       •   368 


VOL.  in.]  INDEX-CASES  IN  EQUITY  AND  VICE-ADMIRALTY. 
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CASES  IN  EQUITT. 


COSTS — See  Insolvency. 


HUSBAin)  AHD  WIFE  —  Married  Women's 
Property  Act— Liability  of  husband  for  wife's 
breaches  of  trust  before  manHage,]  In  a  suit 
against  hosband  and  wife  for  breaches  of  tmst 
committed  by  the  wife  before  marriage.  Jleld, 
a  husband  is  liable  for  such  breaches  of  tmst. 
Held  also,  that  sec.  12  of  the  *' Married  Women's 
Property  Act,"  42  Vict.  No.  11,  does  not  limit 
sudi  liability  to  the  extent  of  the  assets  he 
received  on  the  marriage.  Quoere,  does  the  Act 
apply  to  suits  in  Equity.  Carter  v.  Sinclaib  6 

DTFAHTS— 5ee  Maintenance. 
IKSOLVBHCY— 6  net.  No.  17,  sees.  8,  37— 
'*  Having  the  effect  of  preferring" — Ultimate 
result  is  test— Set-qf— Costs.]  S.  being  embar- 
rassedy  sold  to  D.,  tiien  a  creditor,  property  for 
600/.  200^  was  paid  to  S.  at  once.  It  was 
agreed  that  D.  should  pay  the  400/.  when  re- 
quired, and  shoidd  not  retain  or  set-off  S.*s 
previous  debt  to  him.  Before  S.  became  insolvent 
D.  actually  paid  the  400/.  to  S.  The  old  debt  to 
D.  remained  unpaid.  A  suit  by  S.'s  official 
assignee  to  set  aside  the  deed  as  a  preference 
was  diBmissed  with  costs.  Per  Manning,  P.J. 
Where  the  official  assi^ee  has  a  full  opportunity 
of  investigating  suspicious  facts  in  the  insolvent 
Court,  there  Ib  no  reason  wh^  he  should  not  pay 
costs  if  unsuccessful  in  a  suit  in  Eauity.  Hela 
(on  appeal,  Manning,  P. J.,  dub.)  that  whether 
a  deed  has  the  "effect  of  preferring**  within 
5  Vict  No.  17,  sec.  8,  must  be  judged  by  its 
uUimtUe  result,  and  not  by  the  fact  that  it  puts 
the  creditor  in  a  position  to  prefer  himself. 
Held  also  (Faucett,  J.,  dub.)  that  in  an  action 
by  S.  for  the  400/.,  D.  could  not  have  pleaded  a 
set-off  of  lus  old  debt,  and  consequently  oould 
not  have  set  it  off  under  5  Vict.  No.  17,  sec.  37, 
if  S.  had  se<^ue8trated  lus  estate  before  the  400/. 
had  been  paid.    Stephen  v.  Dotle      •       -    1 

HAnrTEKAHCE — Infants^— Past  and  future 
maintenance — Allowance  beyond  provision  made 
by  wUL]  The  testator  devised  a  farm  to  his  eldest 


son  S.RC.  in  fee,  but  if  he  should  die  under  the 
age  of  twenty-one  without  issue,  then  to  such 
other  son  as  should  first  attain  that  age ;  and  he 
empowered  his  trustees  to  let  the  farm  and  to 
apply  the  rent  in  keeping  the  farm  in  repair,  and 
directed  the  residue  to  be  invested  and  accumu- 
lated for  the  benefit  of  the  son  who  should 
ultimately  take  a  vested  interest  in  the  said  farm; 
and  all  the  residue  of  his  property  he  left  to  trus- 
tees in  trust  to  pay  600/.  a  year  to  his  wife  for  her 
separate  use,  and  hold  the  residue  and  annual 
income  in  trust  for  all  his  children  who  should 
attain  twenty-one  years,  or  being  daughters, 
should  attain  that  age  or  marry;  and  the  testator 
declared  that  the  tn^tees  should  apply  half  or 
some  less  share,  at  their  discretion,  of  the  shares 
to  which  any  child  might  be  entitled  to  in  expec- 
tancy, towards  the  maintenance  and  education 
of  such  child.  On  realisation  the  estate  pro- 
duced an  income  of  720/.  a  year.  Upon  petition 
of  widow  and  seven  infant  children,  prayinff  for 
increased  provision  for  maintenance  and  educa- 
tion of  inumts,  an  order  was  made  increasing 
allowances  to  the  infants,  and  directing  that  the 
income  from  the  farm  should  be  applied  to  the 
maintenance  and  education  of  the  eldest  son. 
Minutes  of  decree.  In  re  Christian  and  others, 
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SET  on— See  Insolvency, 

STATUTES— 

6  Vict.  No.  17,  ss.  8,  lZ.—8ee  Insolvency. 

42  Vict.  No,  11,  s.  \2.—See  Husband  and 
Wife. 

WILL  — Constructkn,]  Serisier  v,  Mcller    8 

2.  Revooaiwn — Partial   Obliteration  of 

testator's  and  witnesses'  signatures  ;  and  attesta- 
tion clause  not  sufficient.]  In  the  Will  of  White- 
head   21 

8.  Attesting  wUnesss  —  Competent  mind 

and  understanding.]    In  tlie  Will  of  Trudgeon, 

[22 
4. /8ee  Maintenance. 


VICE-ADURALTT. 


C0LLISI0K->The  real  meaning  of  the  rule  that 
vessels  meeting  are  to  pass  each  other  on  the 
port  side  is  that  the  rule  is  only  to  be  adopted 
when  vessels  are  either  approaching  each  other 


with  both  lights  in  view  or  so  nearly  end  on 
that  there  is  danger  of  collision.  The  Ducken* 
field 1 
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